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Brbnnan  9.  Mayor 1         315 

Jvdgment  reversed  and  riew  trial  granted :  June  25, 1875. 

Cole  c.  Niles 3         836 

Judgment  affirmed  an  apinion  of  court  below :  June  35, 1875. 

GoLMAN  V.  Bhattuck 2         497 

Judgment  affinned :  June  36,  1875. 

Dalbtmfle  v.  Hillenbrand 3         488 

Judgment  affirmed :  April  37,  1875. 
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De  Llamobas  V,  De  Llamosas * 3         880 
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Lenahan  v.  People 8         164 

Judgment  affirmed  on  opinion  of  Daniels,  J,  in  court  below :  June  1, 1875. 

Ludlow  v.  Dole 1         716 

Judgment  affirmed :  May  35, 1876. 

Marsden  «.  Cornell 3         449 

Judgment  affirmed :  June  1, 1876. 
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Kattbb  of  Bcbkb 2         281 

Order  of  Qenerfd  Term  modified  by  remanding  proceedings  for  retrial  at 
Special  Tsrm,  costs  to  abide  eeerU :  June  1,  1875. 

Mattbb  of  Ingrahak 4         495 

Order  affirmed :  June  22, 1876. 

Matter  of  Kelly 3         636 

Judgment  affirmed :  May2h,  1876. 

Matter  of  Kettbltas 2         221 
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Judgment  affirmed :  June  25,  1875. 

Matter  of  Williamson 8  65 
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Judgment  affirmed :  May  25, 1876. 
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People  ex  rbl.  Doyle  d.  Green 8    766 

Order  affirmed  on  opinion  of  court  below :  June  1, 1876. 

People  ex  rel.  Frost  c.  Wilson 3         437 

Judgment  reversed  and  new  trial  granted :  May  26, 1876. 

People  ex  rel.  Tromtbridoe  v.  Commissioners  of  Taxes 4         695 

Judgment  affirmed :  June  15, 1876. 

People  ex  rel.  Tweed  v.  Liscomb 8         760 

Judgment  of  Supreme  Court  and  orders  of  Oyer  and  Terminer  reversed, 
and  prisoner  discharged :  June  16, 1876. 

Philip  v.  Gallant 1         628 

Judgtnent  modified  by  deducting  therefrom  the  amount  of  the  liens,  to  he 

ascertained  by  court  below,  and,  as  so  modified^  affirmed,  without  costs  to 

either  party  in  Court  of  Appeals :  June  8,  1875. 

Ptttman  v.  Mayor 8         370 

Judgment  affirmed :  June  26, 1876. 
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TOL.       FAAI. 

QuACKBiTBoes  V.  Sayer 2         157 

Order  ffrcmUng  new  tried  affirmed^  and  judgment  absolute  ordered  for 
defendaTUs  an  etipulation,  mth  easts :  June  22, 1875. 

Reminoton  t.  Palmer 1         619 

Judgment  reversed  and  new  trial  granted :  April  80,  1875. 

RiSLEY  V.  Indianapolis,  B.  and  W.  R.  R.  Co 1         202 

Judgment  af  General  Term  reversed  and  judgment  an  report  of  referee 
affirmed^  with  costs :  Juns  8,  1875. 

Shtjpflin  v.  People 4  16 

Judgment  affirmed :  June  1, 1875. 

SoRCHAV  «.  City  op  Brooklyn 8         562 

Judgment  affirmed :  June  22,  1875. 

Starbird  v.  Barrows 2         108 

Judgment  affirmed :  May  25, 1875. 

Van  Bokkelen  v.  Taylor 2         188 

Order  of  General  Term  reversed^  and  judgment  of  Special  Term  affirmed, 
with  costs :.  May  25,  1875. 

Van  Rensselaer  v.  Albany  and  Stocivbridge  R.  R.  Co 1         507 

Order  granting  new  trial  affirmed^  and  judgment  absolute  ordered  for 
defendant^  with  costs :  May  25,  1875. 

Weyman  v.  People 4         511 

Judgment  affirmed  on  opinion  of  Daniels,  /.,  in  court  below :  June  1, 1875. 

Whitbeck  v.  Building  Material  Co 2         161 

JudgmjenJL  affirmed  :  April  30,  1875. 

Woodford  t>.  People 3         310 

Judgment  affirmed :  ITa^  25,  1875. 
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DBTERMINBD  IN  THE 


FIRST  DEPARTMENT 

AT 

GENERAL     TERM, 
^Vt%   1875. 


AARON  HARRIS,  Plaintiff  in  Ebeor,  v.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  Defendants  in  Ebbob. 

MHrvpoUtan  Fire  MwnkaH'—  investigation  hy^asto  origin  of  fires  —  Oha^.  668,  Laws 
of  1868  —  Same  feUmy  may  be  charged  in  different  counts  of  an  indictment  — 
Varianee  —  when  not  fatal. 

Chapter  568,  Laws  of  1868,  creating  the  office  of  metropolitan  fire  marshal,  giving 
him  power  to  administer  oaths,  and  providing  that  false  swearing  in  any  matter 
or  proceeding  before  him  should  be  deemed  perjury,  and  be  punishable  as  such, 
has  not  been  repealed  by  the  subsequent  statutes  in  relation  to  such  officer. 

The  plaintiff  in  error  was  convicted  of  perjury,  committed  by  him  in  the  course 
of  his  examination  before  the  fire  marshal  of  the  city  of  New  York.  The 
indictment  contained  two  counts,  one  alleging  perjury  in  the  oral  testimony  given 
before  the  fire  marshal,  and  the  other  alleging  perjuiy  in  swearing  to  an  affida- 
vit before  that  officer,  containing,  in  substance,  the  same  allegations.  Held, 
that  the  indictment  was  good.  Though  different  felonies  cannot  be  charged 
in  different  counts,  yet  the  same  felony  may  be  charged  in  different  ways  in 
different  counts,  to  meet  the  facts  of  the  case. 

The  second  count  of  the  indictment  charged  the  plaintiff  in  error  with  having 
sworn  falsely  in  his  affidavit,  **  of  and  concerning  several  necessary  and  material 
matters  contained  therein,  in  substance  and  to  the  effect  following,  that  is  to 
say,*'  etc  The  affidavit  set  out  in  the  indictment  stated  that  there  were  on  the 
premises  60,000  cigars,  while  the  affidavit  produced  upon  the  trial  stated  that 
there  were  65,000  thereon.  Eeld,  that  the  variance  was  not  fatal;  that  where 
an  oath  is  set  out  '*  in  substance  and  to  the  effect  following,"  a  literal  copy  is 
not  required. 
Pdople  T.  Warner  (5  Wend.,  271)  followed. 

*The  other  opinions  of  this  term  are  contained  in  the  preceding  volume. 
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Upon  an  inquiry  by  the  fire  marshal  into  the  origin  and  cause  of  a  fire,  where 
suspicion  exists  against  the  witness,  who  was  the  owner  of  the  property,  such 
owner's  assertion  as  to  the  value  of  the  property  contained  in  the  premises 
at  the  time,  is  a  proper  subject  of  investigation. 

Wbit  of  error  to  the  Court  of  General  Sessions  of  the  city  and 
county  of  New  York,  to  review  the  conviction  of  the  plaintiff  in 
error  of  perjury. 

Benjarrwih  K.  Phdps^  for  the  defendants  in  error. 

Ira  Shafer^  for  the  plaintiff  in  error.  The  verdict  is  repugnant, 
inconsistent  and  void.  The  jury  say  that  he  is  not  guilty  of  the 
offense  described  in  the  first  count,  but  is  guilty  of  the  one  described 
in  the  second,  and  both  counts  describe  in  the  same  language,  the 
same  identical  offense.  (Barb.  Cr.  Law,  367 ;  1  Chit.  Cr.  Law,  690 ; 
2  Hawk.,  47,  §8;  O'Conndl  v.  The  Queen,  11  Clark  &  Fin., 
155 ;  Hayworth  v.  State,  14  Ind.,  590 ;  State  v.  McCue,  39  Mo., 
112;  People  v.  Ah  Ye,  31  Cal.,  951;  Ouenther  v.  The  People, 
24  N.  Y.,  100 ;  State  v.  Lorwmho,  Harper  [Va.],  183 ;  AlUfn  v. 
Aldrich,  9  Foster  [N.  H.],  163 ;  JeweU  v.  Davis,  6  N.  H.,  518; 
Holman  v.  Kingsbury,  9  id.,  109;  Qqffim,  v.  Jones,  11  Eich., 
95  ;  Brunswick  v.  McEean,  4  Greenl.,  508.) 

Brady,  J. : 

The  plaintiff  in  error  was  convicted  of  perjury,  at  the  December 
term  of  the  General  Sessions,  1873,  and  sentenced  to  ten  years' 
imprisonment  in  the  State  prison.  The  perjury  alleged  in  the 
indictment,  was  committed  on  the  13th  day  of  September,  1873, 
before  George  H.  Sheldon,  fire  marshal  of  the  city  of  New  York, 
who  was  investigating  the  cause,  origin  and  circumstances  of  a 
fire  which  occurred  on  the  6th  of  September,  1873,  at  No.  10 
Hester  street,  in  a  building  occupied  by  the  plaintiff  in  error  and 
his  copartner,  as  a  tobacco  manufactory.  This  investigation  was 
entered  upon  by  the  fire  marshal,  in  pursuance  of  the  duty  and 
authority  imposed  upon  him  by  chapter  563,  of  the  Laws  of  1868, 
and  the  several  acts  supplementary  thereto.  The  plaintiff  in  erroi 
swore,  on  this  examination,  that,  at  the  time  of  the  fire,  he  was  not 
in  the  city  of  New  York,  but  was  in  the  city  of  Troy.  He  also 
swore,  that,  at  the  time  of  the  fire,  there  was  in  the  building  in 
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which  the  lire  occurred,  a  stock  belonging  to  him  and  his  copartner, 
congifiting  of  65,000  cigars,  186,000  cigarettes,  400  pounds  of  Havana 
tobacco,  of  the  value  of  one  dollar  and  fifty  cents  per  pound,  645 
pounds  of  Virginia  tobacco,  of  the  value  of  sixty-five  cents  per 
pound ;  and  that  he  and  his  partner  sustained  a  loss  by  the  fire,  of 
between  five  and  six  thousand  dollars. 

The  indictment  contains  two  counts,  one  alleging  perjury  in  the 
oral  testimony  given  before  the  fire  marshal,  and  the  other  alleging 
perjury  in  swearing  to  an  affidavit  before  the  same  officer,  containing 
in  substance  the  same  allegations.  The  plaintiff  in  error  was  con- 
victed upon  the  second  count  of  the  indictment.  On  the  trial, 
evidence  was  given  in  relation  to  the  merchandise  upon  the  prem- 
ises, on  behalf  of  the  people.  It  is  claimed  by  the  people  that  the 
evidence  shows  that  the  fire  was  designed,  and  for  the  purpose 
of  making  a  false  claim  against  the  insurance  company,  although 
that  is  not  important  in  regard  to  the  accusation  of  which  the 
plaintiff  in  error  was  convicted.  The  first  objection  taken  on  the 
trial,  was  to  any  testimony  being  given  in  support  of  the  indict- 
ment, on  the  ground  that  the  act  of  May  4th,  1868,*  creating 
tiie  office  of  metropolitan  fire  marshal,  giving  him  power  to 
administer  oaths,  and  condemning  false  swearing  in  any  proceed- 
ing before  him,  had  been  repealed.     This  objection  is  not  tenable. 

1.  The  act  of  May  4, 1868,t  has  not  been  repealed.  The  Revised 
Statutes  gave  to  the  chief  of  police  the  authority  to  investigate  the 
origin  of  fires.  %  The  act  of  May  4,  1868,  created  the  office  of 
metropolitan  fire  marslial,  and  made  it  his  duty  §  to  '^  examine 
into  the  cause,  circumstances  and  origin  of  fires  (occurring  in  those 
portions  of  the  metropolitan  police  district  in  which  regular 
patrolmen  of  metropolitan  police  are  authorized  and  appointed), 
by  which  any  building,  vessels,  vehicles,  or  valuable  personal 
property  shall  be  accidentally  or  unlawfully  burned,  destroyed, 
lost  or  damaged,  wholly  or  partially ;  and  to  especially  inquire 
and  examine  whether  the  fire  was  the  result  of  carelessness  or  the 
act  of  an  incendiary.  The  metropolitan  fire  marshal  shall  take  the 
testimony  on  oath,  of  all  persons  supposed  to  be  cognizant  of  any 
facts,  or  to  have  means  of  knowledge  in  relation  to  the  matters 


*  Laws  1868,  chap.  568,  p.  1168,  vol.  2.  f  ^ 

X  3  Rev.  Stat  (6th  ed.),  990.  g  Sec.  2. 
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herein  required  to  be  examined  and  inquired  into,  and  cause  the 
same  to  be  reduced  to  writing,"  etc.  ' 

The  third  section  of  the  act  gives  him  "  power  to  issue  a  notice, 
in  the  nature  of  a  subpoena  *  *  *  to  compel  the  attendance 
of  any  person  as  a  witness  befoi;e  him,  to  testify  in  relation  to  any 
matter  which  is,  by  the  provisions  of  this  act,  a  subject  of  inquiry 
and  investigation  by  the  said  marshal ; "  ^'  to  administer  and  verify 
oaths  and  affirmations  to  persons  appearing  as  witnesses  before 
him ;  and  false  swearing,  in  any  matter  or  proceeding  aforesaid, 
shall  be  deemed  perjury,  and  shall  be  punishable  as  such." 

This  act  was  followed  by  the  act  of  April  26,  1870,  *  which  was 
amendatory  of  an  act  passed  in  the  same  year,  f  and  is  as  follows : 
"  Section  44.  *  *  *  The  board  of  police  shall  have  power  to 
appoint  a  fire  marshal,  chief  clerk,  and  assistant  clerk,  who  shall 
hold  office  during  the  pleasure  of  the  board,  and  such  board,  marshal, 
and  clerks,  shall  have  the  like  powers,  and  perform  the  like  duties, 
as  those  provided  by  chapter  663,  of  the  Laws  of  1868,  so  far  as 
they  are  applicable  to  the  city  of  New  York ;  and  the  compensa- 
tion of  such  marshal  and  clerks  shall  be  the  same  as  now  fixed  in 
and  by  said  acts."  :|: 

The  charter  of  1873,  §  gave  the  appointment  of  the  fire  marshal 
to  the  fire  commissioners,  but  conferred  upon  the  marshal  |  all  the 
powers,  and  imposed  upon  him  all  the  duties,  given  and  imposed 
by  the  previous  statutes  relating  to  that  office. 

The  act  of  1871  ^  did  not,  in  any  way,  limit  the  powers  and 
duties  of  the  marshal.  By  section  4,  it  invested  him  with  the  same 
powers  conferred  by  the  act  of  1868,  **  and  also  the  same  powers 
conferred  upon  the  superintendent  of  police  of  the  city  of  New 
York,  by  the  Revised  Statutes.  The  marshal,  by  these  acts,  was 
authorized  to  examine  into  the  cause,  circumstances  and  origin 
of  fires,  by  which  any  building,  vessels,  vehicles,  or  any  valuable 
personal  property  should  be  accidentally  or  purposely  destroyed, 
lost  or  damaged,  wholly  or  partially ;  and  especially  to  take  the 
testimony  on  oath  of  all  persons  supposed  to  be  cognizant  of  any 
facts,  or  to  have  means  of  knowledge  in  relation  to  the  matters 

*  Chap.  888.  f  Chap.  187,  §44.  X\Aec,  21. 

S  Laws  1878,  p.  504.         |  Sec.  76.  f  Laws,  p.  1277,  chap.  584. 

**  SfoprcL 
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therein  required  to  be  examined  and  inquired  into ;  also  to  compel 
the  attendance  of  witnesses,  and  to  administer  oaths  and  affirmations 
to  persons  appearing  as  witnesses  before  him.  It  is  yqtj  clear, 
therefore,  that,  for  any  false  swearing  as  to  any  matter  legitimately 
within  the  sphere  of  the  marshal's  powers,  an  indictment  may  be 
had,  and  a  conviction  secured  on  competent  evidence.  The  further 
objection,  that  there  was  no  legal  proof  that  the  witness,  Mr.  Shel- 
don the  fire  marshal,  was  the  officer  referred  to  in  the  indictment, 
is  equally  unavailable.  He  testified,  without  objection,  that  he  was 
then,  and  had  been  fire  marshal  from  the  twenty-first  of  May 
preceding  his  examination;  and  on  cross-examination  stated  by 
whom  appointed,  and  the  manner  of  his  appointment. 

The  indictment,  as  already  suggested,  was  predicated  of  the  oral 
testimony  of  the  plaintiff  in  error,  and  his  affidavit  signed  by  him 
and  sworn  to  before  the  fire  marshal.  Two  counts  were  employed  to 
develop  both  phases  of  the  offense.  It  is,  perhaps,  unnecessary  to 
dte  authorities  t-o  show  this  to  be  an  authorized  mode  of  pleading. 
It  may  be  said,  however,  that  though  a  defendant  cannot  be  charged 
with  different  felonies  in  different  counts,  yet  he  'may  be  charged 
with  the  samefdonyy  in  different  ways,  in  several  counts,  to  meet 
the  facts  of  the  case.*  The  offense  herein  was  precisely  the  same, 
but  charged  in  different  ways.  The  plaintiff  in  error  was  charged 
with  having  sworn  falsely  in  his  affidavit,  of  and  concerning  several 
necessary  and  material  matters  contained  therein,  '^  in  substance  and 
effect  following,  that  is  to  say,"  etc.  One  of  the  matters  stated,  as 
alleged,  was  that  there  were  on  the  premises  60,000  cigars ;  whereas, 
by  the  affidavit,  when  it  was  produced,  the  statement  made  was, 
that  there  were  66,000  cigars ;  and  in  this  respect  there  was  a  vari- 
ance between  the  proof  and  the  charge.  The  plaintiff  in  error  urges 
this  as  a  fatal  error ;  but  he  is  mistaken.  When  the  oath  is  set  out 
"in  substance  and  to  the  effect  following,"  a  literal  copy  is  not 
required.  It  is  not  necessary  to  set  forth  the  affidavit,  etc.,  on  which 
perjury  is  assigned  verbatim,  f 

"  To  my  apprehension,"  said  Mabot,  J.,  "  the  substance  and  effect 
of  an  instrument  in  writing  cannot,  either  in  common  parlance  or 
legal  import,  be  understood  to  mean  an  exact  copy  of  it."  No 
apprehension  could  be  reasonably  entertained,  that  the  plaintiff  in 

•Barbour's  Cr.  Pr.,  340,  and  cases  cited,    f  The  People  v.  Warner,  6  Wend.,  271. 
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error,  being  convicted  of  the  offense  charged  upon  the  paper,  could 
be  convicted  a  second  time  for  the  same  offense.  The  variance  is 
clearly  a  clerical  error. 

These  views  dispose  of  the  objections  to  the  authority  of  the  fire 
marshal,  to  the  admissibility  of  the  afiidavit  on  account  of  the 
alleged  variance,  and  to  the  legality  of  the  conviction  under  one  of 
the  counts.  There  remains  to  be  considered,  however,  the  propriety 
of  investigating  the  question,  as  to  the  value  of  the  property  as 
stated  in  the  affidavit,  to  which  objection  was  made,  and  of  which  it 
seemtt  to  have  been  claimed  perjury  could  not  be  assigned.  It  is 
true  that  the  value  of  the  property,  in  the  abstract,  is  not  at  all 
material  to  the  question  of  how  the  fire  originated,  but  when  the 
inquiry  is  extended,  and  the  examination  embraces  not  only  that 
subject  but  another,  namely,  whether  it  was  the  result  of  careless- 
ness or  the  act  of  an  incendiary,  it  may  become  material  to  know 
whether  any  misrepresentation  has  been  made  in  reference  to  the 
property  assumed  or  said  to  be  destroyed,  and,  if  yea,  whether  it 
furnished  a  motive  which  might  influence  one  to  become  an  incen- 
diary, whoever  &e  might  be.  The  complaint  against  the  plaintiff  in 
error  was  two  fold :  that  he  had  sworn  he  was  absent  from  this  city 
when  the  fire  took  place,  when  he  was  not  in  fact  absent ;  and, 
secondly,  that  he  had  falsely  augmented  the  value  of  the  property 
on  his  premises  at  the  time  of  the  fire.  In  seeking  the  origin  and 
circumstances  of  the  fire,  and  with  a  suspicion  against  the  plaintiff 
in  error,  his  asserted  value  of  the  property,  if  enhanced  beyond  its 
true  value,  was  an  important  and  material  element,  and  one  neces- 
sarily embraced  legitimately  within  the  inquiry  established.  It  was 
not  erroneous,  therefore,  either  to  admit  the  evidence  on  the  ques- 
tion of  value,  or  submit  the  issue  created  by  it  to  the  jury.  The 
testimony  in  reference  to  the  absence  of  the  plaintiff  in  error  from 
the  city,  was  strong  on  his  behalf,  it  would  seem  from  the  appeal 
book,  but  we  cannot  say  that  it  was  sufficient  to  overcome  the  tes- 
timony given  on  behalf  of  the  people.  The  design  of  the  statute, 
in  creating  a  fire  marshal,  and  investing  him  with  broad  and  ample 
powers,  was  to  detect  and  punisli  the  crime  of  arson,  which,  witli- 
out  that  officer,  might  not  be  discovered ;  and,  therefore,  the  legis- 
lature made  false  swearing  before  him  perjury,  if  it  related  to  any 
subject  legally  within  his  authority.     The  facts  and  circumstances 
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which  would  tend  to  show  the  act  of  liriDg,  might  in  many  instances 
become  valuable  in  demonstrating  the  perjury  committed,  particu- 
larly those  bearing  on  the  existence  of  motive,  which  is  always 
coupled  with  design. 
The  judgment  must  be  afBimed. 


Davtb,  p.  J.,  and  Daniels,  J.,  concurred. 
Judgment  affirmed. 


FRANCIS  LELAND,  Surviving  Executor,  etc.,  of  PHILETUS 

PHILIPS,  Deceased,  Respondent,  v.  JOSEPH  MANNING,      4h         7 


Appellant. 

Pnmmory  note  gken  to  (me  execfutor — in  action  upon  ly  exemtors^  indorsomeni  of 
to  thorn  need  not  be  aHeged — Letters  tegtamenta^  to  foreign  executors  —  Duty  of 
executors  astosetUementofdebts — In/ventory — toJien  JiUng  of  need  not  be  alleged — 
Eadenee, 

In  an  action  broaght  by  two  execntors  upon  a  promissory  note,  given  to  one  in 
settlement  of  a  debt  due  from  the  maker  to  the  estate  of  the  decedent,  it  is  not 
necessaiy  to  allege  that  the  note  was  indorsed  to  them. 

Where  letters  of  administration  are  granted  by  the  surrogate  to  foreign  executors, 
it  18  not  necessary,  in  an  action  brought  by  them,  to  allege  the  probate  of  the 
wiU  in  the  foreign  country,  or  in  this  State. 

An  executor  is  bound  to  compound  and  release  a  debt  if  the  interest  of  the  estate 
requires  it;  he  is  obliged  to  act  as  a  discreet  and  prudent  man  would,  were  the 
debt  his  own.  Where  a  note  is  taken,  as  the  result  of  a  settlement  and  com- 
promise, the  anterior  matters  are  merged  in  it,  and  an  action  should  be  brought 
upon  the  note,  and  not  upon  the  prior  indebtedness. 

In  an  action  brought  upon  a  note  given  in  settlement  of  claims  due  to  the  plain  tiff  ^s 
testator,  the  pleadings  in  the  suits  between  the  parties,  which  culminated  in  the 
making  of  the  note,  are  competent  evidence  to  show  that  the  note  was  given  for 
a  valuable  consideration,  and  for  the  benefit  of  the  estate. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 
Milton  A.  Qoodenongh,  one  of  the  executors  of  Philetus  Philips, 
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deceased,  was  one  of  the  original  parties  plaintiff  in  this  action, 
and  died  after  the  entry  of  judgment. 

Jesse  K.  Furlong^  for  the  appellant.  If  any  cause  of  action 
appears  by  the  terms  of  the  complaint,  it  is  one  solely  in  favor  of 
Goodenough  personally  against  the  defendant.     {Beach  v.  GaUup^ 

2  Code  K,  66 ;  Taylor  v.  CorUerre,  8  How.  Pr.,  386 ;  Parker 
V.  TotteUj  10  id.,  233.)  The  note  in  suit  having  been  made  to 
Milton  A.  Goodenough,  or  to  his  order,  its  indorsement  to  the 
plaintiff  should  have  been  alleged.  {Marshall  v.  Rochwood^  12 
How.  Pr.,  452 ;  Lord  v.  Chesebrough^  4  Sandf .,  697 ;  and  see  James 
V.  Chambers^  2  Seld.,  209;  McKnight  v.  Runt^  3  Duer,  615;  and 
see  Metropolitam,  Bank  v.  Lord^  1  Abb.  Pr.,  185 ;  Vand^pod  v. 
Tarlox,  7  N.  Y.  Legal  Obs.,  150 ;  WhiU  v.  Brown,  14  How.  Pr., 
282 ;  Edwards  on  Bills,  250 ;  Parker  v.  ToUen,  10  How.  Pr. 
232 ;  Pri/ndle  v.  Garrxvthers,  id.,.  33  ;  Thomas  v.  Desmond,  12  id., 
321.)  The  disclosures  to  Denison  were  not  privileged.  (  Whiting  v. 
Barney,  30  N.  Y.,  342,  opinion  of  Inqraham,  J. ;  Griffith  v.  Davis, 

3  Bam.  &  Aid.,  502;  Sh^e  v.  Bedford,  5  Man.  &  Gran.,  271 ; 
Weeks  v.  Bryant,  16  Mees.  &  Wels.,  816 ;  Coveney  v.  TannahiU, 
1  Hill,  33,  40 ;  Rdbson  v.  Kemp,  5  Esp.,  52;  see  Bank  of  Utica 
V.  Mers&reau,  3  Barb.  Ch.,  533.) 

D.  McMahon,  for  the  respondent.  The  promissory  note  in  ques- 
tion being  to  one  of  the  executors  as  an  individual,  and  it  being 
taken  by  them  in  settlement  of  the  mutual  demands  of  the  estate 
against  the  defendant,  it  was  proper  for  the  executors  to  sue  on  the 
note  in  question  in  their  own  names  individually,  or  in  their  own 
names  as  executors  of  Philetus  Philips,  deceased.  {Mercein  v. 
Sjnith,  2  Hill,  200 ;  VoJhy  v.  Golhy,  2  New  Hamp.,  420 ;  Biddle 
V.  WUkins,  1  Peters,  686 ;  Mowry  v.  Adams,  14  Mass.,  327 ;  Mer- 
riU  V.  Seammt  6  Barb.,  332;  S.  C,  in  2  Selden.)  The 
letters  testamentary  granted  in  this  State  are,  of  themselves,  evi- 
dence of  the  right  of  the  executor  of  the  will  of  a  non-resident  to 
sue  in  this  State.  (2  R.  S.,  p.  80,  §  56 ;  Dayton  on  Surrogates, 
195 ;  Lavyrence  v.  Lawrence,  3  Barb.  Ch.,  71 ;  Smith  v.  WM,  1 
Barb.,  230.)  The  referee  properly  refused  to  permit  Denison  to 
disclose  the  private  consultation  between  him  and  his  client. 
{Britton  v.  Loring,  45  N.   Y.,  51 ;    Benjamfii/n  v.  Coventry,  19 
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Wend.,  353.)     The  fact  that  a   third  person  was  present  makes 
no  difference.     {Jackson  v.  I^refieh,  3  Wend.,  337.) 

Bradt,  J. : 

The  plaintiff  and  Milton  A.  Goodenough,  as  executors  of  the 
last  will  and  testament  of  Philetus  Philips,  deceased,  brought  this 
action  to  recover  from  the  defendant  the  sum  of  $4,500,  due  upon 
a  promissory  note  by  him,  in  settlement  of  all  demands  against  him 
by  the  estate  of  said  Philips.  There  had  been  litigation  between 
the  parties  hereto,  growing  out  of  the  partnership  relations  existing 
between  the  decedent  and  the  defendant,  but  they  were  settled,  and 
mntnal  releases  executed.  The  note  of  the  defendant,  payable  to 
the  order  of  both  executors,  was  given  upon  such  settlement  for 
the  sum  of  $4,500,  for  which  the  note  in  suit  was  exchanged,  at 
the  request  of  Goodenough,  in  order  to  enable  him  to  sell  it,  the 
plaintiff  refusing  to  indorse  it  and  incur  the  liability  which  that  act 
might  create.  The  note  not  only  belonged,  therefore,  to  the  execu- 
tors, as  the  representatives  of  the  decedent,  but  it  was  given  after 
a  final  adjustment  of  their  differences,  and  for  the  benefit  of  his 
estate.  The  defendant  set  up  a  counter-claim,  and  for  about  the 
same  amount  which  he  had  asserted  to  be  due  to  him  from  the 
decedent  prior  to  the  giving  of  the  note,  in  this  action  set  forth, 
and  the  execution  and  delivery  of  the  releases.  The  defendant 
denied  that  he  made  the  note  for  the  benefit  of  the  decedent,  and 
in  full  settlement  of  all  claims  and  demands  against  him,  as  alleged 
in  the  complaint,  but  he  did  not  deny  that  he  made  the  note.  He 
set  up,  also,  as  a  defense,  the  release  which  had  been  given  him, 
by  which  it  appeared  that  the  consideration  for  it  was  the  sum  of 
$4,500,  the  amount  of  the  note.  His  counsel,  when  the  trial  began 
before  the  referee,  moved  to  dismiss  the  complaint  upon  several 
grounds : 

First  That  his  complaint  did  not  set  forth  sufficient  to  consti- 
tute a  cause  of  action. 

Second.  That  there  was  no  allegation  in  said  complaint,  that  the 
instrument  alleged  to  be  the  will  of  Philetus  Philips  had  been 
ever  proven,  or  admitted  to  probate  in  Philadelphia,  Pennsylvania, 
or  elsewhere. 

Third.  That  the  note  in  suit,  having  been  made  to  Milton  A. 
Hun— Vox.  IV.  2 
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Goodenough,  or  to  his  order,  it  does  not  a{)pear  in  said  complaint 
that  it  has  ever  been  indorsed  or  delivered  to  the  executors  of  the 
estate  of  th6  above  named  Fhiletus  Philips. 

Fourth.  That  the  consideration  for  the  making  and  delivery  of 
said  note,  appears  by  the  complaint  to  have  been  an  indebtedness 
from  the  defendant  to  the  estate  of  said  decedent,  and  that  neither 
said  executors,  nor  any  one  else,  had  power  or  authority  conferred 
on  them,  in  any  way,  to  receive  said  note  in  payment  of  such 
indebtedness. 

Fifth.  That  by  said  complaint  it  appears  that  said  note  is  without 
consideration,  and  was  so  made  and  delivered  to  Milton  A.  Good- 
enough  by  the  defendant ;  and  that  if  any  action  against  the  defend- 
ant and  in  favor  of  said  estate  exists,  it  is  against  the  defendant 
upon  the  indebtedness  for  which  said  note  is  alleged  to  have  been 
given,  and  not  upon  the  said  note. 

Sixth.  That  it  nowhere  appears  in  said  complaint,  that  the  plain- 
tiffs have,  at  any  time  since  their  alleged  qualification  as  such 
executors  of  the  last  will  and  testament  of  said  decedent,  filed  an 
inventory  of  said  estate  and  its  goods,  chattels  and  credits.  The 
motion  was  denied  and  exception  duly  taken. 

The  complaint  contained  facts  sufficient  to  constitute  a  cause  of 
action.  It  alleged  the  death  of  the  decedent,  at  Philadelphia,  in 
the  State  of  Pennsylvania,  leaving  assets  in  that  State,  and  in  the 
city  and  county  of  New  York,  and  that  by  his  last  will  and  testa- 
ment he  appointed  the  plain tiflEs.  his  executors.  That  thereafter  the 
surrogate  of  this  county,  on  an  exemplified  copy  of  such  will, 
granted  to  them  letters  testamentary,  whereupon  they  were  duly 
qualified,  and  entered  upon  the  discharge  of  their  duties.  That 
the  defendant  made  the  note  mentioned  for  the  benefit  of  the  estate 
of  the  decedent,  and  in  full  settlement  of  all  demands  against  him ; 
that  they,  as  executors,  were  the  lawful  owners  and  holders  of  the 
note,  and  that  no  part  of  it  was  paid.  This  view  disposes  of  the 
third  ground  stated,  because  it  appears  that  the  note  belonged  to 
the  estate,  and,  being  prosecuted  in  the  name  of  the  payee,  and  he 
alleging  that  fact,  it  is  wholly  immaterial  whether  it  was  indorsed 
or  not.  It  never  belonged  to  the  plaintiff  Goodenough.  It  was 
not  hecessary  to  aver,  in  the  complaint,  that  the  will  of  Philetus 
Philips  had  been  admitted  to  probate  in  Philadelphia,  Pennsyl- 
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yania,  or  elsewhere.  It  was  sufficient  to  aver,  on  that  subject,  the 
appointment  of  the  plaintiffs  as  executors  of  such  a  will,  and  the 
granting  of  letters  of  administration  thereupon  by  the  surrogate  of 
this  connty.  The  statute  provides  that  in  all  cases  where  persons 
not  inhabitants  of  this  State  shall  die,  leaving  assets  in  this  State, 
if  no  application  for  letters  of  administration  shall  be  made  by  a 
relative  entitled  thereto  and  legally  competent,  and  it  shall  appear 
that  letters  of  administration  or  testamentary  on  the  same  estate 
shall  have  been  granted  by  competent  authority,  in  any  other 
State  in  the  United  States,  then  the  person  so  appointed,  on  produc- 
ing such  letters,  shall  be  entitled  to  letters  of  administration  in 
preference  to  creditors  or  any  other  person  except  the  public  admin- 
istrator in  the  city  of  New  York.*  The  statute  also  provides  that 
letters  of  administration,  granted  by  any  officer  having  jurisdiction, 
shall  be  conclusive  evidence  of  the  authority  of  the  persons  to  whom 
the  same  may  be  granted,  until  the  same  shall  be  reversed  on 
appeal,  or  revoked.f  The  act  of  1840  j;,  has  no  application  to  such 
a  case  as  this.  It  applies  to  the  will  of  a  non-resident,  duly  executed 
within  this  State.  The  administration  granted  to  the  foreign 
executor,  under  the  Bevised  Statutes,  §  is  doubtless  auxiliary 
to  the  original  administration.  The  appointment  of  the  foreign 
tribunal  will  be  considered  sufficient  for  the  proper  court  to  issue 
ancillary  probate  or  letters  of  administration,  as  the  case  may  be.  | 
This  disposes  of  the  second  ground  stated. 

The  fourth  ground,  that  the  executors  had  no  power  or  authority 
conferred  on  them  in  any  way,  to  receive  the  note  in  payment  of 
the  indebtedness  of  the  defendant ;  and  the  fifth,  that  if  any  action 
exists,  it  is  against  the  defendant  upon  the  indebtedness  for  which 
the  note  is  alleged  to  have  been  given,  and  not  upon  the  note,  are 
wholly  untenable.  An  executor  not  only  has  the  power,  but  is 
bound,  to  compound  and  release  a  debt,  if  the  interest  of  the  estate 
requires  it.  He  is  obliged  to  act  as  a  discreet  and  prudent  man 
would  act  were  the  debt  his  own  ;  ^  and  the  note  being  the  result 

•  3  Rev.  Stat.  (6tli  ed.),  159,  §  31.  f  Id.,  167,  §  74  (56). 

t  Chap.  884.  %  Supra. 

I  Willard  on  Exrs.,  163,  and  cases  cited. 

1  In  the  Matter  of  Scott,  5  Legal  Observer,  379 ;  Murray  v.  Blatchford,  1  Wend., 
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of  a  settlement  and  compromise,  the  anterior  matters  were  merged 
in  it. 

The  sixth  and  last  ground,  that  it  nowhere  appears  that  the 
plaintiffs  have,  at  any  time  since  their  .alleged  qualification  as 
executors,  filed  an  inventory  of  the  estate,  its  goods,  chattels  and 
credits,  is  not  weU  taken.  We  have  not  been  referred  to  any  adju- 
dication holding  tliat,  when  executors  or  administrators  bring 
actions  to  enforce  debts  due  to  the  estate  they  represent,  it  is  neces- 
sary to  allege  the  filing  of  an  inventory.  None  to  that  effect 
has  been  found.  In  the  case  cited  by  the  defendant's  counsel,^ 
the  administratrix  of  a  decedent,  in  this  State,  executed  a  release 
without  having  signed  an  inventory  as  required  by  the  statute, 
and  it  was  held  that  this  was  an  essential  prerequisite,  and 
that  she  had  no  power  over  the  personal  estate  therefor.  The 
letters  of  administration  granted  to  the  plaintiffs  were  not  original 
letters,  as  already  suggested,  but  auxiliary,  having  been  issued  upon 
a  previous  appointment  under  the  will  of  the  decedent.  Again, 
the  allegation  was  that  the  plaintiffs  were  executors  under 
the  will,  and  had  letters  of  administration  thereupon  duly 
granted  to  them,  and  that  they  had  qualified.  This  was  sufficient 
prima  fade  to  show  that  they  had  performed  all  the  prerequi- 
sites to  the  discharge  of  their  functions.  The  motion  to  dismiss, 
upon  the  alleged  insufficiency  of  the  complaint,  was,  for  these  reasons, 
properly  denied ;  and  the  second  motion,  at  the  close  of  the  plain- 
tiffs' case,  was  also  properly  denied,  because  all  the  facts  averred 
had  been  established  by  proper  testimony. 

Several  exceptions  were  taken  during  the  trial,  which  it  becomes 
a  duty  to  consider  and  dispose  of. 

First.  Goodenough,  one  of  the  plaintiffs,  testified,  without  objec- 
tion, to  the  compromise  already  mentioned,  and  to  the  exchange  of 
releases ;  and  they  were  offered  in  evidence  in  connection  with  the 
note.  They  were  objected  to,  on  the  grounds  stated  in  the  motion 
to  dismiss.  The  objection  was,  however,  to  the  introduction  of  them 
collectively.  The  note  was  certainly  admissible,  and  that  disposes 
of  the  whole  exception.  Were  it  otherwise,  the  existence  of  the 
releases  having  been  mentioned  by  the  witness  without  objection, 
and  one  of  them  having  been  set  out  in  the  defendant's  answer,  it  is 

*  Jeroms  V.  Jeroms,  18  Barb.,  24. 
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▼erj  clear  that  the  introduction  of  them,  if  they  were  irrelevant,  was 
not  error.     They  could  not  possibly  affect  his  rights  prejudicially. 

Second.  The  plaintiffs'  counsel  offered,  in  connection  with  Good- 
enough's  testimony,  the  different  pleadings  in  the  suits  between  the 
parties  which  culminated  in  the  making  of  the  notes  i^nd  releases. 
They  were  objected  to,  but  admitted.  They  were  competent  to  show 
that  the  note  was  given  for  a  valuable  consideration,  and  for  the  benefit 
of  the  estate  of  the  decedent,  to  which  the  suits  related.  They  were 
offered  for  the  purpose  of  showing  what  was  involved  in  the  litiga- 
tions which  had  been  pending,  and  for  no  other  fact ;  but,  taken  in 
connection  with  Goodenough's  evidence,  they  established  the  allega- 
tion of  the  complaint,  that  the  note  was  given  in  full  of  all  demands, 
and  for  the  benefit  of  the  estate  of  the  decedent,  upon  a  settlement 
of  partnership  accounts:  in  other  words,  proved  the  consideration 
of  the  note  which  the  defendant  disputed  by  the  answer. 

Third.  The  plaintiffs  offered  in  evidence,  upon  the  subject  of 
their  appointment,  certified  copies  of  the  letters  of  administration 
issued  to  them  by  the  surrogate  of  this  county,  which  were  objected 
to  on  the  grounds  that  there  was  no  proof  offered  of  the  probate 
of  the  will  of  tlie  decedent  in  Philadelphia,  or  the  will  or  a  copy 
of  it  put  in  evidence.  The  objection  was  overruled,  and  properly, 
for  reasons  already  given.  They  were,  as  shown,  conclusive  upon 
the  defendant. 

Fourth.  The  defendant's  counsel,  upon  the  cross-examination  of 
Goodenough,  asked  him  whether  the  note  in  suit  was  not  his  own 
individual  property,  and  he  answered  that  it  was  not.  He  was  also 
asked  if  it  was  not  then  his  individual  property,  and  he  said  it  was 
not.  He  was  then  asked  whether  the  executors  of  tlie  estate  had 
settled  the  estate  prior  to  receiving  the  note  in  suit,  and  whether  he 
had  not  advanced  money  to  the  different  heirs  of  the  decedent,  or 
either  of  them,  with  the  understanding  that  the  money  should 
be  paid  out  of  the  proceeds  of  the  note.  These  questions  were 
exclude.  They  were  wholly  irrelevant.  They  had  nothing  what- 
ever to  do  with  the  issues,  and,  if  answered  in  the  afiirmative, 
could  in  no  way  invalidate  the  claim  of  the  plaintiffs,  as  executors, 
against  him. 

Fifth.  The  defendant  also  moved  to  strike  out  so  much  of  the 
evidence  of  the  witness  Goodenough,  as  related  to  the  settlement 
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of  the  claims  of  the  decedent  against  the  defendant,  and  of  the 
delivery  of  the  note  in  suit,  and  of  the  releases,  for  the  reason  that 
the  witness  had  no  personal  knowledge  of  any  of  the  transactions, 
other  than  what  he  derived  from  Mr.  H.  C.  Denison.  The  motion 
was  denied,  and  properly,  for  several  reasons,  all  of  which  it  is  not 
necessary  to  state.  The  witness,  as  already  suggested,  had  stated 
the  details  of  the  settlement  without  objection,  and  had  been  cross- 
examined  on  the  subject.  He  knew  of  the  execution  of  the  release 
by  the  plaintiffs,  because  he  was  a  party.  He  knew  of  the  release 
by  the  defendant,  for  it  was  in  the  possession  of  the  plaintiffs,  and 
it  was  set  up  in  the  answer  of  the  defendant  himself.  He  knew 
also  of  the  giving  of  the  note,  because  he  had  possession  of  it, 
and  its  making  was  admitted  by  the  answer.  The  foundation  of 
the  objection  was,  therefore,  wholly  untenable.  The  witness  had 
some  personal  knowledge  of  the  transactions,  other  than  what  he 
derived  from  Mr.  H.  C.  Denison  If,  however,  any  defect  existed 
in  the  links  of  the  chain,  they  were  supplied  by  Mr.  Denison,  who 
was  subsequently  examined. 

Sixth.  When  the  plaintiff  rested,  the  defendant  again  moved  to 
dismiss  the  complaint,  on  the  ground  that  the  plaintiff  had  failed  to 
prove  facts  sufficient  to  constitute  a  cause  of  action.  It  has  been 
already  stated  herein,  that  the  disposition  of  that  motion  against 
him  was  a  proper  result.  The  defendant  called  but  one  witness  on 
his  behalf,  and  the  exceptions  taken  to  the  exclusion  of  certain 
questions  asked  him,  are  all  that  remain  undisposed  of.  The 
defendant  did  not  essay  to  show  the  existence  of  a  counter-claim ; 
he  seems  to  have  abandoned  that,  but  sought  to  prove  that  the 
plaintiff  Goodenough  attempted  to  negotiate  the  exchange  note 
payable' to  his  order.  For  this  purpose  Mr.  Denison  was  put  upon 
the  stand.  He  had  been  the  defendant's  attorney  in  the  actions 
between  him  and  the  plaintiffs,  and  proved  the  litigation,  the 
settlement,  the  giving  of  the  original  note  to  the  order  of  the 
plaintiffs,  and  the  change  of  it  for  the  one  in  suit,  payable  to  the 
order  of  Goodenough  only.  He  was  employed,  however,  by 
Goodenough,  in  regard  to  a  negotiation  of  the  exchanged 
note,  and  was  asked  by  the  defendant's  counsel,  for  what  Good- 
enough  wanted  the  note  negotiated.  This  was  objected  to, 
and  excluded  upon  the  ground  that  the  witness  had,  as  stated, 
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aoquired  all  of  his  knowledge  on  the  subject  while  acting  as  Good- 
enough's  counsel.  He  was  also  asked  whether,  when  the  commu- 
nications claimed  to  be  privileged  were  made,  any  one  was  present, 
and  he  said  there  was.  He  was  then  asked  to  give  the  conversation 
that  took  place  between  him  and  Ooodenough,  and  also  whether 
the  conversation,  had  in  reference  to  the  negotiation  of  the  note 
in  suit,  was  with  the  person  present,  by  either  Goodenough,  the 
witness  or  his  attorney.  These  questions  were  objected  to  and 
excluded.  The  inquiry  was  totally  irrelevant.  It  was  not  within 
the  province  of  the  defendant  to  inquire  what  the  plaintiff  or  either 
of  them  designed  to  do  with  the  note.  They  were  responsible  to 
the  creditors,  heirs  or  next  of  kin,  for  a  faithful  administration  of 
the  estate,  and  could  make  any  disposition  of  the  note  they  might 
think  proper,  so  far  at  least  as  the  defendant's  relation  to  them 
was  concerned.  They  owed  him  no  duty  on  that  subject.  It  was 
immaterial  in  another  aspect,  and  that  was,  that  whatever  may  have 
been  the  attempted  negotiation,  it  had  not  been  accomplished,  for 
the  note  was  intact  and  in  the  possession  of  the  plaintiffs  —  a  law- 
ful instrument  against  the  defendant.  The  question  of  the  privilege 
which  the  plaintiffs  called  into  requisition,  was  not  necessary.  It 
may  be  doubtful,  on  the  authorities,  whether  the  circumstances 
detailed  would  not  have  destroyed  it,  both  from  the  character  of 
the  business  to  which  it  related  and  the  presence  of  a  third  party. 
It  is  not  necessary,  however,  to  discuss  the  point.  The  evidence 
was  properly  rejected,  and  that  proceeding  is  not  the  less  potent 
because  it  can  be  sustained  upon  some  rule  of  law  other  than  the 
one  assigned  when  it  occurred.  These  views  dispose  of  this  appeal. 
The  defendant,  it  would  appear,  had  in  fact  no  defense,  and  sought 
to  avail  himself  of  all  the  chances  which  a  controversy  like  this 
might  afford,  not  because  he  was  not  liable  for  the  claim,  but 
because  delay  was  advantageous.  It  may  be  that  this  view  is  incor- 
rect, but  it  is  certainly  warranted  by  all  the  developments  signalizing 
the  trial. ' 
The  judgment  should  be  affirmed,  with  costs. 

Davib,  p.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 
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GEOKGE  SHUFFLIN,  Plaintiff  in  Ereob,  v.  THE  PEOPLE 

ffi        i3      OF  THE  STATE  OF  NEW  YORK,  Defendants  in  Error. 
JS  AD»827 

Witness  —  Tuno  may  be  impeached—  Leading  question  —  Indicfment  —  what  evidenee 
adfnissible  under  —  General  demeanor  of  deceased  —  when  immaterial  —  Laws  of 
3,  chap.  197,  §  6  —  murder  in  the  flrsi  degree. 


The  plaintiff  in  error  was  tried  and  convicted  for  the  murder  of  his  wife,  by 
means  of  an  assault  upon  her  person.  The  mother  of  the  plaintiff  in  error 
was  called  as  a  witness,  and  testified  that  the  assault  was  by  no  means  a  serious 
one.  Upon  her  cross-examination  she  denied  that  she  had  told  one  Mary 
McGinn,  on  the  morning  after  the  murder,  that  she  was  in  great  trouble  ;  that 
her  son  had  been  raising  a  great  disturbance.  Mary  McGinn  was  called  to 
contradict  her,  and  asked  whether  she  saw  old  Mrs.  Shufflin  that  morning,  to 
which  question  the  prisoner  objected  as  incompetent  and  leading.  Held  (1), 
that  the  evidence  was  admissible  to  impeach  the  testimony  of  Mrs.  Shu£9]n ; 
(2),  that  the  question  was  proper  in  form. 

The  indictment  charged  that  the  death  was  occasioned  by  an  assault,  but  did  not 
aver  that  it  was  in  any  way  produced  by  means  of  a  knife.  Upon  the  trial,  a 
policeman  testified  that  a  knife,  covered  with  blood,  was  found  on  the  prem- 
ises, and  was  then  asked  whether  a  knife,  produced  in  court,  was  the  one  so 
found.  The  question  was  objected  to  as  leading.  Held  (1),  that  the  court 
could  allow  leading  questions  in  its  discretion ;  (2),  that  as  the  objection  was 
put  upon  that  ground,  it  could  not  now  be  insisted  that  the  evidence  was  not 
admissible  under  the  indictment. 

A  question,  on  the  part  of  the  defense,  as  to  what  the  general  demeanor  of  the 
deceased  was  when  intoxicated,  was  excluded.  Held,  that  this  was  proper*, 
what  her  demeanor  was  on  any  other  occasion  than  that  of  the  homicide, 
or  immediately  preceding  it,  was  immaterial. 

This  court  has  no  authority  over  questions  arising  on  the  trial  of  an  indictment, 
except  such  as  is  given  by  statute ;  in  order  to  present  the  point,. relied  upon 
as  error,  an  exception  must  be  taken ;  without  it  the  court  has  no  power  to  set 
aside  a  verdict  because  it  is  unsupported  by  the  evidence. 

The  court  was  requested  to  charge,  in  effect,  that  if  the  prisoner  detected  the 
deceased  committing  adultery,  and  thereupon  instantly  struck  her,  and  from 
the  effects  of  such  blow  she  died,  the  killing  was  manslaughter,  although  the 
blow  was  given  with  intent  to  kill.  Held,  that  the  charge  was  properly  refused; 
that  such  killing  would  be  murder  in  the  first  degree. 

Writ  of  error  to  the  New  York  Court  of  Oyer  and  Terminer, 
to  review  the  conviction  of  the  plaintiff  in  error  of  murder  in  the 
second  degree. 

Benjamin  K.  Phelps^  for  the  defendants  in  error. 
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Cliarles  W.  Brooke^  for  the  plaintiflF  in  error.  If  the  provoftation, 
caased  bj  meeting  her  paramour  at  the  threshold  of  her  bedroom, 
followed  by  the  immediate  discovery  of  his  wife  upon  the  bed  in  a 
nade  condition,  was  great,  and  such  as  to  excite  strong  indignation 
and  passion,  and  under  such  provocation  he  killed  her,  he  is  guilty 
only  of  manslaughter,  and  that  in  the  lowest  degree.  (Foster,  296 ; 
8taU  V.  Samuels,  3  Jones'  Law,  74 ;  1  Hale  P.  C,  486 ;  Wharton  on 
Horn.,  177,  178;  1  Hawk.  P.  C,  chap.  31,  §  36;  WUacn  v.  The 
People,  4  Parker,  609 ;  Wharton  on  Crim.  Law,  §  987 ;  People  v. 
Jokneanj  1  Parker,  291 ;  Darrei/  v.  The  People,  10  N.  T.,  157, 
161,  162.)  The  indictment  charged,  as  the  means  of  death,  an 
assault  made  with  the  hands  and  feet  of  the  defendant  upon  the 
person  of  the  deceased;  the  judge  erred  in  admitting  evidence  in 
relation  to  the  knife.  (Jackeov^e  case,  9  State  Trials,  715 ;  State 
V.  Fox,  1  Dutch.,  566 ;  State  v.  Smith,  32  Me.,  369 ;  Hex  v.  Grtm- 
sell,  7  C.  &  P.,  788,  Pabke,  B.)  If  a  person  be  convicted  of  one 
q)ecie8  of  killing,  as  by  poisoning,  he  cannot  be  convicted  by  evi- 
dence of  a  species  of  death  entirely  different,  as  by  shooting,  starving 
or  strangling.  (1  East  P.  C,  chap.  6,  §  107,  p.  341 ;  2  Hawk.  P.  C, 
chap.  23,  §  84;  2  Hale  P.  C,  185,  186;  2  Inst.,  319;  MackaWy's 
case,  9  Co.,  67 ;  'Rex  v.  Martin,  5  C.  &  P.,  128 ;  Wharton  on  Hom., 
261;  R,  v.  Briggs,  1  Mood.  C.  C,  318;  R,  v.  Thomson,  id.,.  139; 
R.  V.  KeUy,  id.,  113;  R.  v.  Bird,  15  Jur.,  193.) 

Daivibls,  J. : 

The  prisoner  was  convicted  for  the  mufder  of  his  wife,  by  means 
of  an  assault  upon  her  person,  committed  on  the  14th  of  January, 
1873.  Their  relations  had  previously  been  of  a  rather  unfriendly 
nature,  and  both  seemed  to  indulge  in  the  use  of  intoxicating 
liquors.  On  the  night  when  the  homicide  was  perpetrated,  he 
returned  to  his  house,  under  the  influence  of  liquor,  and  beat  his 
wife,  leaving  her  on  the  floor  of  one  of  the  rooms  occupied  by  them, 
where  she  was  found  dead  in  the  morning,  with  severe  wonnds 
about  her  head.  The  evidence  tended  to  show  that  those  wounds 
had  caused  her  death.  The  statement  made  by  the  prisoner,  after 
the  homicide  was  discovered,  as  well  as  his  testimony  given  upon 
the  trial,  tended  to  show  that  he  discovered  his  wife,  when  he  first 
saw  her  on  the  evening  of  the  assault,  under  circumstances  indi- 
HuN— Vol.  IV.  3 
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eating  that  Bhe  had  been  guilty  of  adultery  with  a  person  issu- 
ing from  her  bedroom,  and  immediately  assaulted  her  for  that 
reason.  But  other  evidence  was  given  upon  the  trial,  tending 
to  discredit  his  statements  and  evidence,  in  this  as  well  as  other 
respects. 

The  theory  of  the  defense  was,  that  she  cut  her  head  in  falling 
against  the  stove  in  the  room,  in  an  effort  made  by  her  to  rise  from 
the  floor.  And  the  evidence  given  by  tlie  prisoner's  mother 
asserted  that  to  be  the  case,  and  that  the  assault  committed  by  the 
prisoner  was  by  no  means  serious  in  its  nature.  Upon  her  cross- 
examination,  she  was  asked  whether  she  knew  Mary  McGinn,  and 
whether  she  did  not  meet  her  in  the  yard  the  next  morning,  near 
the  hydrant,  and  tell  her  that  she  had  great  trouble  —  tliat  her  son 
had  been  raising  a  great  disturbance  —  in  answer  to  an  inquiry  as  to 
what  was  the  matter.  She  gave  a  negative  answer  to  these  inquiries. 
And  after  the  defense  was  through,  Mary  McGinn  was  put  upon 
the  stand  to  contradict  her,  by  proving  that  she  did,  at  that  time 
and  place,  make  those  statements.  The  first  inquiry*  made  of 
her  was,  whether  she  saw  Mrs.  Shufflin  that  morning.  This 
was  objected  to  as  incompetent  and  leading.  The  objection 
was  overruled,  and  the  prisoner's  counsel  excepted;  and  that 
exception  is  now  urged  as  having  been  well  taken.  It  is  quite 
clear  that  the  objection  was  not  well  founded.  The  statement 
which  it  was  proposed  by  the  prosecution  to  prove,  was  competent 
by  way  of  impeaching  the  witness  referred  to.  According  to  her 
evidence,  the  prisoner  h^d  done  but  little  if  anything  more  than 
take  his  wife  from  the  bedroom,  and  lay  her  on  the  floor  of  the 
next  room,  and  give  her  one  slap  on  the  side  of  the  face.  The  state- 
ment inquired  after,  if  it  were  made,  was  inconsistent  with  that 
evidence,  because  it  tended  to  show  that  serious  trouble  aud  disturb- 
ance had  been  caused  by  the  prisoner.  And  it  would  be  a  material 
contradiction  relating  to  the  important  fact  involved  in  the  case, 
and  it  was  admissible  for  the  purpose  of  discrediting  her  evidence, 
and  for  that,  it  was  received  without  objection  on  the  part  of  the 
prisoner's  counsel.  It  could  not  well  be  proved  without  first  show- 
ing that  the  witness,  by  whom  it  was  proposed  to  make  the  proof, 
had  seen  the  witness  whom  it  was  expected  to  contradict,  on  the 
occasion  when  the  interview  was  supposed  to  have  taken  place.    The 
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answer  was  both  necessary  and  proper  for  that  purpose.  And  the 
approved  mode  of  securing  the  response,  was  by  a  direct  question 
embodying  what  the  preceding  witness  had  denied.  * 

It  appeared  by  the  evidence  of  one  of  the  policemen,  that  a  knife 
was  found  on  the  premises  with  blood  upon  it,  in  the  morning, 
when  the  prisoner's  wife  was  found  dead,  and  that  he  asked  the 
prisoner  if  he  knew  anything  about  how  that  knife  had  got  such 
blood  on  it.  He  replied  that  he  did  not.  The  knife  was  produced, 
and  the  witness  was  asked  if  he  saw  that  knife  on  the  premises. 
This  question  was  objected  to  only  as  leading.  The  objection 
was  overruled,  and  the  prisoner's  counsel  excepted.  The  witness 
answered  that  he  did,  and  that  there  was  blood  upon  it.  It  is  now 
urged  in  the  prisoner's  behalf,  that  this  evidence  was  improper 
because  the  indictment  contained  no  averment  that  the  homicide 
was  in  any  way  produced  by  means  of  a  knife.  But  that  objection 
was  not  made  to  the  evidence  offered.  The  objection  was  as 
specific  as  it  could  well  have  been  made,  and  put  upon  the  sole 
reason  that  the  question  was  leading.  By  its  form  it  substantially 
conceded  that  the  answer  would  be  proper  if  the  question  were 
differently  framed,  and  that  virtually  surrendered  the  position  now 
taken.  The  objection  which  was  in  fact  taken  is  not  now  insisted 
upon,  and  it  could  not  be  with  any  degree  of  propriety,  because 
the  court  in  its  discretion  could  allow  leading  questions  to  be  pro- 
pounded to  the  witness. 

A  witness,  sworn  on  the  prisoner's  behalf,  gave  evidence  tending 
to  show  that  the  deceased  was  in  the  habit  of  becoming  intoxicated, 
and  he  was  then  asked  what  her  demeanor  was  when  she  was  in 
that  condition.  This  was  objected  to  by  the  prosecution,  and 
excluded  by  the  court,  and  the  counsel  for  the  prisoner  excepted. 
It  could  not  have  been  material  what  her  demeanor  was,  on  other 
occasions  than  that  existing  at  the  time  of,  or  immediately  preceding 
the  homicide.  Besides  that,  if  her  demeanor  at  other  times  had 
been  in  any  respect  important,  the  facts  themselves  should  have 
been  offered,  not  the  conclusion  which  the  witness  might  have  drawn 
from  those  transpiring  within  his  knowledge,  f  The  prisoner  can 
derive  no  benefit  from  this  exception. 

*  Sloan  V.  N.  Y.  Central  R  R.  Co.,  45  N.  Y.,  125. 
f  Messner  v.  People,  46  N.  Y. ,  1. 
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The  homicide  was  oomrnitted  while  the  act  of  1862  was  in 
existence.  That  divided  the  cnme  of  mnrder  into  two  degrees : 
the  first,  where  the  homicide  was  perpetrated  with  a  premeditated 
design  to  efiect  the  death  of  the  person  killed ;  the  second,  where 
it  was  cansed,  without  any  design  to  effect  death,  by  a  person 
engaged  in  the  commission  of  a  felony.*  The  evidence  in  no  way 
tended  to  prove  that  the  homicide  was  committed  in  the  commis- 
sion of  any  felony.  The  prisoner's  crime,  if  mnrder  at  all,  was 
mnrder  in  the  first  degree.  But  the  court  instructed  the  jury  that 
they  had  the  right  under  the  evidence,  if  they  believed  him  guilty, 
to  convict  him  of  murder  in  either  of  its  degrees,  or  of  manslaughter 
in  any  degree  below  the  first.  There  was  no  exception  taken  to 
any  part  of  this  direction.  And  for  that  reason,  even  though  there 
was  nothing  in  the  case  warranting  a  conviction  of  murder  in  the 
second  degree,  this  court  cannot  interfere  with  the  determination 
which  was  made  of  it.  The  only  authority  which  this  court  has 
over  questions  arising  on  the  trial  of  an  indictment,  is  that  given 
by  statute.  And  that  requireiB  an  exception,  in  order  to  present 
the  point  relied  upon  as  error.f  Without  an  exception,  this  court 
has  no  power  to  set  aside  the  verdict  rendered  because  it  may  be 
unsupported  by  the  evidence.  X  The  court  charged  the  jury  that 
the  prisoner's  crime  was  murder  in  the  first  degree,  if  the  homi- 
cide was  caused  by  him  with  the  intent  to  take  the  lite  of  his 
wife.  This  was  strictly  in  conformity  to  the  construction  placed 
upon  the  provision  contained  in  the  statute,  by  which  that  offense 
was  at  that  time  defined.  §  The  attention  of  the  jury  was  then 
called  to  the  provisions  of  the  statute  defining  manslaughter  in  the 
second,  third  and  fourth  degrees.  And  they  were  left  at  liberty  to 
convict  the  prisoner  of  either,  if,  under  the  evidence  given  in  the  case, 
they  deemed  him  guilty  of  an  offense  less  than  murder.  What  was 
said  upon  the  subject  of  murder  in  the  first  degree  and  manslaughter, 
was  entirely  free  from  exception,  and  no  objection  was  made  to  it. 
Neither  was  any  exception  taken  to  the  statement  that  the  jury  had 

*  Laws  of  18e2,  chap.  197,  §  0.  f  8  R  8.  (5th  ed.),  1028,  §  23. 

t  People  V.  Thompson,  41  N.  Y.,  1;  Gaflfhey  v.  People,  50  id.,  417,  425; 
wake  V.  People,  53  id.,  525. 

8  People  v.  Clark,  8  Seld.,  885;  People  v.  Austin,  1  Parker,  154;  Wilson  ▼. 
People,  4  id.,  619. 
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the  right  to  convict  of  murder  in  the  second  degree.  But  at  the 
doee  of  the  case,  the  court  was  requested  to  charge  that  if  the 
prisoner  detected  the  deceased  committing  adultery,  and  thereupon 
instaiitly  struck  her,  and  from  the  effects  of  such  blow  she  died,  the 
killing  could  only  be  manslaughter.  There  was  no  evidence  in  the 
case,  in  any  manner  tending  to  show  that  he  detected  his  wife  com- 
mitting adultery,  and  thereupon  instantly  struck  her.  This  propo- 
sition was  properly  refused  for  that  reason. 

The  court  was  then  requested  to  charge  that  the  law  regards 
adultery  as  so  great  a  provocation,  and  makes  such  allowance 
for  the  passion  which  its  discovery  excites,  that  it  absolutely 
reduces  the  grade  of  the  offense  of  killing  to  manslaughter, 
and  that,  in  the  lowest  degree.  This  was  also  refused,  and 
an  exception  taken  to  the  refusal.  Whether  the  provocation 
mentioned,  would  reduce  the  killing  to  the  lowest  degree  of 
manslaughter,  could  not  have  been  properly  held  as  a  legal 
proposition  in  the  case;  that  depended  upon  the  circumstances 
to  be  found  from  the  evidence,  and  determined  by  the  jury. 

It  was  not  claimed  that  the  homicide,  if  produced  at  all  by  the 
prisoner,  was  either  justifiable  or  excusable.  And  the  court  had 
charged,  that,  if  perpetrated  without  any  design  to  take  life,  it  was 
no  more  than  manslaughter.  More  than  that  must  therefore  have 
been  intended  and  understood  by  each  of  these  requests,  and  no  more 
could  have  been  intended  or  understood  by  them,  unless  they 
included  the  fact  of  an  intent  on  the  part  of  the  prisoner  to  take 
the  life  of  his  wife.  If  they  did  not  include  that  circumstance,  then 
the  jury  had  been  fully  instructed  on  the  subject,  by  the  direction 
that  the  offense  could  be  no  more  than  manslaughter,  without  a 
design  to  take  life,  and  the  court  was  not  bound  to  repeat  the 
instruction.  By  including  the  intent  to  take  life,  both  requests 
were  rendered  improper,  for  the  statute  in  that  case  rendered  the 
act  murder.  At  common  law,  it  may  have  been  different,  and 
undoubtedly  was  so.  But  that  seems  to  have  been  changed  by  the 
statutory  codification  on  the  subject  of  homicide  in  this  State,  when 
felonious  in  any  sense,  that  rendered  the  crime  murder  or  man- 
slaughter in  one  of  its  degrees.  Intentional  homicide,  when  feloni- 
ous, was  declared  to  be  murder;  but,  when  unintentional,  the 
absence  of  intent  reduced  the  offense  to  manslaughter.     Under  that 
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provision  of  the  statute,  if  the  prisoner  caused  the  death  of  his 
wife  with  what  it  has  denominated  a  premeditated  design  to  effect 
it,  that  was  sufficient  to  constitute  the  crime  of  murder,  and  the 
circumstances  mentioned  in  thd  requests,  could  not  then  reduce  it 
to  either  of  the  degrees  of  manslaughter.  For  the  purpose  of  ren- 
dering it  an  offense  of  that  character,  the  design  to  take  life  should 
not  have  been  an  element  in  the  propositions  presented  to  the  court. 
Under  the  circumstances,  they  could  not  be  construed  as  omitting 
that  attribute.  The  terms  in  which  they  were  expressed  were 
inconsistent  with  any  such  understanding,  and  if  there  was  no  intent 
to  take  life,  the  prisoner  already  had  all  the  benefit  which  these 
propositions  claimed  for  him,  by  the  charge  the  court  had  actually 
given.  Neither  of  the  points  presented  on  the  prisonei-'s  behalf,  will 
justify  a  reversal  of  the  judgment  pronounced  upon  him.  The 
control  of  the  court  over  the  case  is  limited  by  the  exceptions  which 
were  taken  upon  the  trial,  as  long  as  no  objection  has  been  made 
either  to  the  indictment  or  the  judgment,  and  as  neither  of  the 
exceptions  can  be  sustained,  the  judgment  should  be  affirmed. 

Davis,  P.  J.,  concurred. 

Judgment  affirmed. 


HENRY  D.  LODER,  Respondent,  v,  THE  NEW  YORK, 
UTIOA  AND  OGDENSBURGH  RAILROAD  COMPANY, 
Appellant. 

Receiver  —  token  appointed — Judgment  recovered  agcdnet  corporation  through  fraitd 
of  officers — presumption  arising  from  failure  to  take  direct  proceedings  to  set  aside. 

The  plaintiff,  a  judgment  creditor  of  defendant,  applied  for  the  appointment 
of  a  receiver  of  the  defendant,  a  corporation,  which,  as  a  defense  to  the  motion, 
aUeged  that  the  judgment  was  obtained  by  the  collusion  ^and  fraud  of  the 
president  of  the  corporation ;  upon  the  hearing,  time  was  given  to  make  a 
motion  to  open  the  judgment  on  that  ground,  of  which  opportunity  defendant 
did  not  avaU  itself.  Held,  that  the  court  was  authorized  to  infer,  from  its  fail- 
ure so  to  do,  that  the  defense  was  without  merit. 
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Appbax  from  an  order  appointing  a  receiver  of  the  property  of 
the  defendant. 


SuUivanj  KdUbt  &  Fowler^  for  the  appellant. 

John  A,  Wright^  for  the  respondent. 

Dakisls,  J.: 

The  receiver  was  appointed  on  the  application  and  behalf  of  a 
judgment  creditor,  in  whose  favor  an  execation  had  been  issued 
against  the  property  of  the  defendant,  and  returned  unsatisfied. 
For  the  purpose  of  procuring  the  appointment  of  the  receiver,  an 
action  was  commenced  by  the  creditor,  as  required  by  the  statute 
prescribing  the  proceedings  to  be  taken  for  that  object.'*^  The 
complaint  was  sworn  to,  and  presented  a  case  for  the  appointment 
of  a  receiver,  and  the  sequestration  of  the  property  of  the  corpora- 
tion for  the  creditor's  benefit. 

The  application  was  opposed  upon  a  sworn  answer,  charging  that 
the  judgment  was  collusi  vely  recovered  for  goods  sold  to  the  defend- 
ant's president,  and  not  to  or  for  the  company.  Upon  the  hearing 
winch  was  had,  the  proceedings  were  suspended  to  afford  the  defend- 
ant an  opportunity  to  apply  to  the  court  in  which  the  judgment  was 
recovered,  to  set  aside  the  default,  and  for  leave  to  defend  the  action. 
The  defendant  faUed  to  make  that  application,  and  relied  upon  its 
answer  as  sufficient  to  entitle  it  to  a  denial  of  the  plaintiff's  motion. 
But  the  court  held  otherwise,  and  appointed  the  receiver.  If  the 
judgment  was  recovered  on  a  demand  for  which  the  defendant  was 
not  liable,  the  most  convenient  mode  of  trying  that,  was  the  one 
indicated  by  the  court,  on  the  suspension  of  the  motion.  If  that 
was  the  fact,  and  the  judgment  was  coUusively  or  fraudulently 
recovered,  the  most  direct  road  to  redress  was  an  application  for 
leave  to  defend  the  action  in  which  it  was  recovered.  It  was  so 
obviously  so,  that  it  is  to  be  presumed  that  the  defendant  would 
have  adopted  it  when  the  opportunity  for  doing  so  was  offered,  if 
it  had  any  well  founded  complaint  against  either  the  justice  or  val- 
idity of  the  judgment.  That  it  voluntarily  failed  to  do  that,  is  a 
strong  circumstance  against  the  good  faith  of  the  position  taken  by 
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the  answer  against  the  enforcement  of  the  judgment.  The  omission 
subjected  it  to  the  suspicion  that  the  real  object  of  the  defense  pre- 
sented, was  more  to  secure  delay  than  the  vindication  of  the  defend- 
ant's rights.  For  that  reason  the  court  was  justified  in  the  con- 
clusion, that  the  objection  urged  against  the  appointment  of  the 
receiver,  was  without  meritorious  support.  That  would  be  the 
inference  ordinarily  drawn  from  the  course  pursued  by  the  defendant 
in  this  case ;  for  where  the  facts  will  sustain  either  proceeding,  that 
of  a  direct  application  for  leave  to  detend,  is  much  more  likely  to 
prove  successful  than  a  collateral  attempt  to  impeach  a  judgment 
recovered  by  a  default  capable  of  being  reasonably  excused. 

Upon  the  proofs  before  the  court,  there  was  no  error  in  the 
appointment  of  the  receiver.  It  is  the  mode  provided  by  law  for 
the  collection  of  the  creditor's  debt,  after  the  return  of  an  execu- 
tion unsatisfied  ;  *  and  no  change  has  been  made  in  it,  beyond  that 
requiring  that  it  shall  form  the  subject  of  an  action  instead  of  being 
by  petition,  as  was  provided  by  this  section  of  the  Revised  Statutes. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs,  besides  disbursements. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Order  affirmed  with  ten  dollare  costs,  besides  disbursements. 


MARGARET  WHALEN,  Respondent,  v.  ELIZABETH  A. 


I     4      84 
,   I3ap358 

Tw  GLOUCESTER,  Appellant. 

156a  350; 

4g         ^Otmier  of  real  ettate — Ualfle  for  ir^uries  requiting  from-  Us  dangerous  eonditian  — 
78  AD^42g    Gowrover  hole  in  sidewalk— persons  interfering  ioiih  sidewalk  UaJble  for  it^ries 
resulting  from  such  interference. 

The  owner  of  property  which  is  in  a  dangerous  condition  when  it  is  leased,  is 
responsible  for  injuries  resulting  to  a  third  person  by  reason  of  such  owner's 
failure  to  put  the  property  in  proper  condition. 

A  cover  to  a  hole  in  a  sidewallc  becomes  a  part  of  the  highway,  and  must  be  as 
secure  as  the  walk  itself. 

*  8  R.  S.  (6th  ed.),  768,  §  44. 
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A  person  who  interferes  in  any  way  with  a  sidewalk  in  a  city,  and  leaves  it  in  a 
dangerous  condition,  is  liable  for  injuries  caused  thereby,  whether  he  knew  it 
to  be  dangerous  or  not,  and  irrespective  of  any  permission  from  the  public 
anthorities  to  do  the  work  from  which  the  injury  arises. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury. 

jF.  p.  JBeUamt/y  for  the  appellant.  Evidence  of  condition  of  coal- 
hole previous  to  time  of  accident  is  clearly  inadmiseible  to  charge 
the  defendant,  unless  it  is  proved  that  defendant  was  in  possession 
or  had  knowledge  of  the  alleged  defect,  and  was  guilty  of  some 
negligence.  {Oity  of  N.  T.  v.  Vorlies,  2  Sandf.,  301 ;  36  N.  T., 
153;  GaU  v.  Ocmdy^  22  Eng.  Law  and  Eq.;  14  Gray  [Mass.], 
249 ;  35  N.  Y.,  269.)  The  presumption  of  law  is  (even  in  an  action 
by  tliird  party  for  damages  occasioned  by  neglect  to  repair  a  build- 
ing) that  the  tenant  is  bound  to  repair,  and  therefore  that  landlord 
is  not  liable  for  neglect  to  do  so,  especially  when  tenant  is  in  posses- 
sion under  covenant  to  repair.  {Cheetham  v.  Hampton^  2  Durnford 
&  East  [Court  of  King's  Bench],  186-189 ;  Begina  v.  Sir  John 
SuekwcUlj  2  Lord  Eaymond,  804 ;  Oity  of  Nmo  York  v.  Corlies^ 
2  Sandf.,  301;  4  E.  D.  Smith,  20;  2  H.  B.  L.,  349;  14  Gray 
[Mass.],  249.)  There  being  no  wrongful  act  to  be  inferred  from 
building  coal-hole  and  cover  similar  to  others  in  the  city,  and  no 
evidence  that  it  was  not  well  built,  and  no  neglect  being  proved, 
defendant  not  even  knowing  of  alleged  defect  previous  to  accident, 
there  can  be  no  presumption  of  liability  from  mere  fact  of  cover  of 
coal-hole  being  out  of  order.  (36  N.  Y.,  153  ;  id.,  54 ;  3  Abb.  Pr. 
[N.  S.],  240;  34  How.,  250;  59  Barb.,  497;  12  K  Y.,  236.) 

A.  12 .  Dyattj  for  the  respondent.  Where  a  person  makes  any 
opening  or  excavation  into  or  beneath  a  public  highway,  for  his 
own  convenience,  he  is  bound  to  see  that  at  all  times  it  is  so  pro- 
tected as  to  be  absolutely  safe  for  passengers;  and  this  entirely 
apart  from  any  question  of  negligence.  (37  N.  Y.,  568,  574 ;  8.  C, 
16  Abb.,  241,  in  court  below  ;  5  Trans.  Appeals,  254 ;  1  Robertson, 
238,  245 ;  18  N.  Y.,  79,  84 ;  38  id.,  449  ;  28  Barbour,  196.)  Nor 
can  such  a  person  escape  liability  for  a  failure  to  perform  his  duty 
to  keep  the  highway  safe,  by  throwing  the  burden  upon  some  other 
person  through  the  medium  of  any  agreement  between  himself  and 
Hun  — Vol.  IV.        4 
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Buch  other  person.  (1  Robertson,  238,  245;  17  N.  Y.,  108;  32 
Indiana,  45 ;  Chicago  v.  Hohhins,  Am.  Law  Reg.  [N.  8.],  voL  11, 
pp.  535,  536,  537 ;  State  v.  Dover,  47  N.  H.,  452.) 

Brady,  J..: 

The  plaintiff  in  this  action  was  severely  and  permanently  injured 
by  the  upturning  of  a  coal-slide  cover,  on  the  sidewalk  of  the 
defendant's  premises,  which  was  neither  fastened  by  a  chain  nor 
securely  rested  on  its  bed.  The  plaintiff,  in  alighting  from  a  car- 
riage, on  the  25th  of  May,  1868,  put  her  foot  upon  the  cover,  it 
tarned,  and  her  leg  went  down  the  hole  or  slide,  and  she  was 
severely  cut  by  one  of  the  prongs  or  plugs  forming  s  part  of  the 
cover.  The  premises  were  at  the  time  in  the  possession  of  the 
defendant's  tenant,  and  had  been  for  several  years  previously.  On 
the  Ist  May,  1868,  however,  he  renewed  his  lease  of  the  premises, 
at  which  time,  or  rather  previous  to  which  time^  and  in  the  March 
preceding  that  date,  the  defendant,  by  the  agreement  of  renewal, 
was  to  put  the  house  in  good  order,  and  the  tenant  was  to  keep  it 
in  that  condition.  There  was  evidence  given,  showing  that  the 
cover  had  been  in  a  dangerous  state  for  months  prior  to  the  1st  of 
May,  1868,  one  of  the  three  prongs  necessary  to  keep  it  in  its  place 
having  been  broken  at  that  time.  The  witness  who  gave  that 
evidence,  also  testified  that  he  slipped  over  it  himself,  and  saw 
that  there  was  .one  pliig  off.  I  was,  he  said,  nearly  falling 
in.  It  was  also  shown  that  the  defendant  knew  a  child  had  been 
injured  or  endangered  at  the  cover.  Mr.  Peiser,  one  of  the  plain- 
tiff's  witnesses,  who  went  to  see  her  on  behalf  of  the  plaintiff, 
detailed  a  conversation  with  her,  in  which  he  said,  among  other 
things,  that  a  child  had  been  injured  at  the  same  place  ;  to  which 
she  said :  "  Oh,  no,  the  child  was  not  injured ;  the  child  was  not 
hurt  at  all."  It  is  true  that  the  defendant  denied  having  had  any 
conversation  about  a  child,  but  the  testimony  was  positive  on 
the  part  of  the  witness.  The  defendant  did  not  deny  the  statement 
of  her  tenant,  that  she  agreed  to  put  the  house  in  good  order,  or 
have  any  repairs  done ;  nor  did  she  show  any  permission  to.  use 
the  cover  obtained  from  the  city  authorities.  It  seems  to  have 
been  conceded  on  the  trial,  however,  that  it  was  placed  where 
it  was    by  proper    license  for    that    purpose.     Some  exceptions 
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to  the  iDtroduction  of  evidence  were  taken  during  the  trial, 
and  an  exception  also  taken  to  the  charge.  The;  presiding  judge 
placed  the  defendant's  liability  chiefly  upon  the  proposition, 
that,  if  the  covering  of  the  vault  or  slide  was  in  an  insecure  con- 
dition, at  the  time  the  tenant  went  into  possession,  on  the  Ist  of 
May,  1868,  under  the  new  tenancy,  she  was  responsible  for  the 
injuries  received  by  the  plaintiff.  The  accuracy  of  this  view  is  now 
presented  for  consideration.  The  liability  of  the  mayor,  aldermen 
and  commonalty  in  such  a  case  as  this  has  been  settled,^  although 
the  cover  may  have  been  manufactured  atler  their  regulations  on 
the  subject,  and  for  the  reason  that  it  is  their  duty  to  see  to  it  that 
the  covers  are  secure  and  kept  so.  The  only  proviso  limiting  such 
responsibility  is,  that  the  mayor,  etc,  shall  have  actual  or  construct- 
ive notice  of  the  defect  of  the  cover,  or  of  its  insecurity.  Assuming, 
and  the  assumption  is  for  her  benefit,  that  the  defendant  had  per- 
mission to  use  the  cover  as  provided  by  the  ordinances,f  the  use  of 
it  necessarily  imposed  upon  her  the  obligation  to  keep  it  in  repair, 
fit  for  the  purpose,  and  perfectly  safe — as  safe  as  the  street  itself 
should  be — for  the  passer  by.  A  cover  becomes  a  part  of  the 
highway  or  walk,  and  must  be  as  secure  to  the  wayfarer  as  tlie  walk 
itself.  The  public  are  not  called  upon  to  examine  ordinances 
relating  to  such  a  subject,  or  to  do  police  duty,  or  to  stop  and  exam- 
ine the  vault  or  slide  covers.  They  have  a  right  to  assume  that 
they  are  safe,  unless  it  is  apparent,  and  without  examination,  that 
they  are  not.:j:  The  defendant,  having  sought  permission  to  use  the 
street  or  walk  for  her  private  benefit,  took  upon  herself,  in  reference 
thereto,  all  the  obligations  imposed  by  law  upon  the  corporation. 
She  assumed  a  duty  to  the  public,  and  must  bear  the  burden.  §  It 
is  a  well  settled  rule,  said  Fostes,  J.,  that  a  person  who  interferes 
in  any  way  with  a  sidewalk  in  a  city,  and  leaves  it  in  a  dangerous 
condition,  is  liable  tor  injuries  caused  thereby,  whether  he  knew  it 
to  be  dangerous  or  not,  and  irrespective  of  any  permission  from  the 
public  authorities  to  do  the  work  from  which  the  injury  arises.  | 

•Rcinliard  v.  The  Mayor,  2  Daly,  248. 
f  See  Revised  Ordinances  of  1845,  chap.  18,  p.  251. 
t  Reinhard  v.  The  Mayor,  mpra. 

%  Jones  V.  Chantry,  4  N.  Y.  Sup.  Ct.  Rep.,  d3;  Radway  v.  Briggs,  87  N.  Y.,  256. 
I  Sexton  v.  Zett,  56  Barb.,  119;  Davenport  v.  Ruckman,  37  N.  Y.,  568;  Congreve 
?.  Smith,  18  id.,  79. 
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There  is,  however,  another  view  to  be  taken  of  this  case,  which 
presents  the  theory  upon  which  the  defendant  was  held  to  be  liable 
on  the  trial.  It  appeared,  and  the  jury  so  fonnd,  that  the  covering 
was  in  an  insecure  condition  —  out  of  repair — when  the  new  term 
of  the  defendant's  tenant  began,  and  had  been  so  prior  to  that  time ; 
and  that  fact  was  sufficient  to  cast  upon  her  the  obligation  to 
remunerate  the  plaintiff  for  her  injuries.  The  principle  has  been  , 
decided.  *  The  defcndaut,  it  appeared  in  that  case,  leased  a  pier  to 
another,  the  lessee  agreeing  to  keep  the  same  iu  repair.  At  the 
time  of  leasing,  there  was  a  defect  in  the  pier,  in  consequence  of 
which  the  plaintiff's  intestate  received  injuries  from  which  he  died. 
~  The  accident  happened  after  the  lessees  had  taken  possession.  Held, 
that  the  defendants  were  liable  for  the  injury.  In  Davenport  v. 
Ruchnwriy  f  the  defendant  Ruckman,  the  action  being  against  him 
and  the  mayor,  aldermen,  etc.,  of  this  city,  was,  it  appeared,  the 
owner  of  a  house  built  on  leased  ground.  He  had  allowed  the 
cellar-way  to  become  and  remain  in  a  dangerous  condition.  He 
had  sublet  the  premises,  agreeing  to  put  ttiem  in  repair,  but  he 
failed  to  do  so,  and  they  were  therefore  in  a  dangerous  condition 
when  the  tenant  took  possession.  It  was  held  that  this  did  not 
operate  to  relieve  the  defendant  from  his  liability.  It  simply 
added  another  party  to  the  negligence.  It  seems  to  be  clear,  there- 
fore, that  the  defendant  is  liable  on  both  theories  herein  presented, 
namely,  upon  her  obligations  to  the  public  in  her  use  of  the  street 
for  her  private  purposes,  and  upon  her  failure  to  keep  the  premises 
in  repair,  as  between  her  tenant  and  herself,  even  if  such  relation 
of  landlord  and  tenant,  and  the  consequent  possession  of  the  latter, 
might  otherwise  excuse  her. 

The  evidence  relating  to  the  condition  of  the  plaintiff's  health, 
and  to  the  appearance  of  the  tumor  and  its  cause,  was  properly 
received.  She  had  a  right  to  show  all  the  circumstances  attendant 
upon,  and  the  result  of,  the  injuries  received.  The  exceptions 
thereto  were  not  well  taken.  The  evidence  of  the  condition  of  the 
covering  prior  to  the  accident,  was  properly  admitted,  bearing,  as 
it  did,  upon  the  question  whether  the  defendant  had  put  the  prem- 
ises in  order,  at  or  immediately  prior  to  1st  May,  1868. 

The  exception  to  the  judge's  charge,  that  the  defendant  was 

♦  Swords  V.  Edgar  et  al.,  1  N.  Y.  Sup.  Ct.  Rep.,  addenda,  28.  f  Supra, 
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liable  if  the  defect  existed  on  the  first  May,  was  not  well  taken,  for 
the  reasons  hereinbefore  assigned.  There  is  nothing,  therefore, 
contained  in  the  case  which  calls  npon  us  to  reverse  or  interfere 
with  the  judgment,  and  it  must  be  affirmed. 

Present  —  Davis,  P.  J.,  Daniels  and  Bbady,  J  J. 

Judgment  affirmed.  » 


CHRISTIAN  S.    DELAVAN,   Appellaot,   v.  FLEMING 
DUNCAN,   Respondent. 

Specif  pmfarmanee  —  delay  induced  by  dtf&ndant  no  defense  in  cu^Uonfor. 

Where  land  contracted  to  be  sold  was  incumbered  by  a  judgment  against  the 
vendor,  an  appeal  having  been  taken,  however,  in  the  action  in  which  the 
judgment  was  recovered,  and  on  the  application  of  the  vendee's  agent  for  the 
folfillment  of  the  contract,  the  vendor  said  the  vendee  would  have  to  wait  till 
the  suit  was  settled,  which  statement  was  communicated  to  the  vendee,  who 
said,  **vei7  good,"  and  proceeded  to  have  his  contract  acknowledged  and 
recorded:  Tield^  in  an  action  brought  by  the  vendee  for  specific  performance, 
after  the  judgment  had  been  reversed,  that  the  vendor  was  bound  to  assume 
that  his  answer  would  be  communicated  to  the  vendee,  and  could  not  set  up 
the  vendee's  delay  which  he  had  himself  caused. 

Appeal  from  a  judgment  dismissing  plaintiff's  complaint.  The 
action  was  brought  for  the  specific  performance  of  a  contract  for 
the  sale  of  certain  real  estate  by  the  defendant  to  the  plaintiff.  The 
examination  of  tha  title  disclosed  the  fact  that  a  judgment  lien  upon 
the  premises  existed  against  defendant. 

James  Emott^  for  the  appellant. 

Mr,  Dwnning^  for  the  respondent. 

Brady,  J. : 

The  defendant  could  not  convey  the  premises  which  he 
had  sold  to  the  plaintiff,  unincumbered,  because  there  was  an 
existing  unsatisfied  judgment  against  him,  but  from  which  he  had 
appealed.    He  contemplated  settling  it,  but  failed  to  do  so  ;  and,  on 
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an  application  made  on  behalf  of  the  plaintiflE,  by  Mr.  Elliot,  the 
broker  who  had  acted  for  the  defendant  in  the  sale,  the  defendant  said 
that  the  plaintiff  would  have  to  wait  until  the  claim  was  settled  in 
the  Court  of  Chancery  or  Court  of  Appeals,  or  wherever  it  was,  and 
this  was  communicated  to  the  plaintiff,  who  said,  "  very  good,"  and 
then  proceeded  to  have  his  contract  duly  acknowledged  and  recorded. 
It  is  claimed,  however,  that  the  answer  of  the  plaintiff  was  not 
communicated  to  the  defendant,  and  that  he  knew  nothing  of  it. 
If  this  were  so,  it  would  not  seem  to  aid  him.  The  question  which 
fntervenes  between  the  plaintiff  and  the  specific  performance  which 
he  seeks  to  obtain,  is  one  of  laches,  and  that  is  dependent  upon  the 
further  question,  whether  the  delay  is  excused.  The  Court  of 
Appeals  had  this  view  of  the  case  before  them  on  the  appeal  taken 
in  this  case,''^  but  said  there  was  no  evidence  to  sustain  the  charge 
that  the  defendant  said  the  plaintiff  must  wait,  as  detailed  herein. 
It  is  not,  as  supposed  by  the  defendant,  necessary  that  there 
should  be  in  this  cafe  an  agreement  to  delay,  binding  on  both  parties. 
The  obligation  to  perform  already  existed,  and  would  be  enforced, 
unless,  by  delay  for  which  there  was  no  excuse,  the  plaintiff  had 
deprived  himself  of  his  right  to  demand  performance,  according  to 
well  established  principles.  But  the  defendant  was  bound,  under 
the  circumstances,  to  assume  that  his  answer  would  be  communi- 
cated to  the  plaintiff,  and  if  he  desired  to  know  whether  it  was  or 
not,  it  was  incumbent  upon  him  to  ascertain  it.  He  was  the  person 
in  the  wrong.  He  had  failed  to  carry  out  his  agreement.  The 
plaintiff  was  ready  and  eager,  and  that  eagerness  was  demonstrated 
by  his  inquiries  and  the  proof  and  record  of  his  contract,  and  which 
circumstances  were  in  themselves  constructive  notice  to  the  defend- 
ant that  he  intended  to  enforce  it.  It  appears  that  Mr.  Elliot,  on 
the  part  of  the  plaintiff,  had  several  interviews  with  the  defendant 
on  the  subject,  and  this  kept  the  matter  alive,  even  if  the  defendant 
were  disposed  to  regard  it  as  obsolete  and  abandoned.  The  plain- 
tiff, it  appears,  therefore  assented  to  the  proposition  of  the  defend- 
ant that  he  must  wait.  He  did  so,  and,  when  the  defendant's 
litigation  was  ended,  the  plaintiff  advised  him  that  he  wanted  the 
deed  of  his  house,  to  which  the  defendant  responded  by  saying, 
you  will  have  to  wait.     There  was,  according  to  the  evidence,  no 
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suggestion  of  any  right  to  refuse  to  complete  or  perform  the  contract. 
Tlie  delay  on  the  part  of  the  plaintiff,  seems  to  have  been  satisfac- 
torily excused.  If  he  chose  to  await  tiie  result  of  the  defendant's 
appeal  from  the  judgment  which  prevented  him  from  conveying 
the  property  unincumbered,  and  upon  the  request  of  the  defendant 
thereto,  he  could  lawfully  do  so.  The  legal  effect  of  such  an 
arrangement  was  an  extension  of  the  time  of  performance  on  his 
part,  or  a  waiver  of  the  due  performance  of  the  contract  in  point 
of  time,  on  the  part  of  the  defendant.  To.  permit  the  defendant 
now  to  avoid  v^sponsibility,  by  resorting  to  the  plaintiff's  delay 
which  he  invoked,  would  be  to  allow  him  to  take  advantage  of  his 
own  wrong.  The  judgment  for  these  reasons  is  erroneous,  and 
should  be  reversed. 

Present  —  Davis,  P.  J.,  Danibls  and  Bbady,  J  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


Ih  the  Mattee  of  the  PBTmoN  OF  MARY  A.  TOWNSEND, 

Appellant. 

Mfffigagm — diteharge  qf,  fromreeord  under  statute -^  chap.  365,  of  1862  — cAop. 
798,  of  1868  —  chap.  551,  of  1878. 

Chapter  865,  of  1862,  as  amended  by  chapter  798,  of  1868,  as  amended  by  chapter 
551,  of  1878,  is  designed  to  remove  an  existing  incumbrance  upon  real  estate, 
which  has  been  paid  in  fact  and  not  by  mere  presumption  of  .law. 

When  a  remedy  is  given  by  statute  all  the  requirements  imposed  by  it  must  be 
complied  with. 

Appeal  from  an  order  of  the  Special  Term,  denying  an  applica- 
tion to  have  a  mortgage  discharged  of  record. 

Samael  N.  Stnbbs  made  a  mortgage  to  Hiram  Parker,  dated  June 
22,  1838,  and  recorded  June  26, 1838.  Parker  assigned  said  mort- 
gage to  Campbell,  September  4,  1838,  and  Campbell  assigned  it  to 
Mary  Spingler  the  same  day.  Both  assignments  were  duly  acknowl- 
edged and  recorded,  November  24,  1838.  Mary  Spingler  died 
intestate  in  or  about  the  year  1839,  and  no  administration   was 
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had  on  her  estate.  The  respondent  is  the  next  of  kin  and  heir 
at  law  of  Mary  Spingler.  Stubbs  conveyed  the  property  to  the 
appellant.  On  appellant's  petition  stating  these  facts,  and  that 
the  mortgage  had  been  paid,  an  order  was  made  calling  on  all 
persons  interested  to  show  cause  why  an  order  should  not  be 
made  discharging  said  mortgage.  The  respondent  showed  cause 
upon  an  affidavit  denying  that  the  mortgage  was  ever  paid,  and 
averring  that  interest  was  paid  to  December  22,  1839,  and  that  no 
payment  of  principal  or  interest  had  been  made  since  that  day. 

John  Townshendy  for  the  appellant. 
Edward  MitoheU^  for  the  respondent. 

Bbady,  J. : 

The  act  of  1862,  to  authorize  the  discharge  of  mortgages  of 
record  in  certain  cases,  *  and  the  amendment  thereof  by  acts  of 
1868  t  and  1873,  :|:  are  designed  to  remove  an  existing  incumbrance 
which  has  been  paid  in  fact,  and  not  by  mere  presumption  of  law. 

It  is  required,  among  other  things,  that  the  petition  '^  shall  allege 
that  such  mortgage  is  paid  ;"  not  alone  that  twenty  years  having 
elapsed  it  is  presumed  to  be  paid,  but  that  it  is  paid.  The  object 
of  the  statute  seems  to  have  been  to  relieve  mortgagors  and  those 
claiming  under  them,  in  a  summary  way  from  an  incumbrance 
which,  as  stated  in  the  first  section  of  the  act,  eupra^  from  the 
lapse  of  time  is  presumed  to  be  paid,  if  it  have  in  fact  been  paid, 
but  satisfaction  of  which  cannot  be  obtained  without  a  formal  pro- 
ceeding therefor,  in  a  court  of  equity,  in  consequence  of  the  death 
of  the  mortgagee,  and  of  the  fact  that  no  letters  testamentary  or  of 
administration  have  been  granted  in  this  State.  The  petition  must 
allege  that  the  mortgagee  has  been  dead  for  more  than  five  years, 
and  that  'the  letters  mentioned  have  not  been  granted.  §  It  is  true 
that  the  acts  also  require  a  statement  of  the  assignment,  if  one 
have  been  made,  and  the  "  facts  in  regard  to  the  same,"  without 
exacting  an  averment  that  the  assignee  is  dead ;  but  that  does  not 
destroy  this  general  design  of  the  statute.  The  chief  object  of 
requiring  the  statement  of  the  assignment,  is  to  enable  the  court  to 

♦  Laws  1883,  p.  610.    f  Laws  1868,  chap.  798.    %  Laws  1878,  p.  862.    §  Sec  1. 
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have  all  persons  interested  notified  of  the  application  in  accordance 
with  section  3  of  the  act.  Whether  there  be  an  assignment  or 
not,  however,  the  court  mast  be  satisfied  tliat  all  the  matters 
alleged  in  the  petition  are  trne.  *  Satisfied  of  what  ?  The  prin- 
-cipal  fact  is  the  payment  of  the  mortgage.  It  most,  as  shown,  be 
alleged  that  it  is  paid.  It  is  not  proved  in  this  matter  that  the 
mortgage  is  paid.  The  evidence  is  that  it  is  not,  except  by  pre- 
sumption of  law,  which  is  not  sufficient  on  this  summary  proceeding. 
The  statute  under  consideration  relates  to  mortgages  presumed 
from  lapse  of  time  to  have  been  paid,  but  it  requires,  as  already 
shown,  an  allegation,  and,  therefore,  proof  of  payment.  The 
principle  is  well  settled,  that,  where  a  remedy  is  given  by  statute, 
all  the  requirements  imposed  by  it  noiust  be  complied  with.f  Here 
the  petitioner  fails  in  the  most  important  allegation,  the  one  indeed 
upon  which  the  whole  application  rests.  The  order  of  Special 
Term  should  be  affirmed.  The  petitioner  must  seek  relief  in 
another  mode. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  besides  disbursements. 


CHARLES   P.  KNIGHT,  Respondent,  v.   MICHAEL   J. 
MOLONEY,  Appellant,  and  othees. 

Mortgage  foreeUmun  —  irregulaHty'-'whm  taU  wiQ  not  be  tet  ande  for—Purehaaer 
rrfadng  to  ecnnpUte  pureJkue — charged  wUk  expenses  qfreecUe. 

A  court  of  equity  will  not  order  a  resale  of  premises  under  a  mortgage  foreclosure 
for  an  iiregularity  in  form,  when  it  is  appare&t  that  the  purchaser  cannot  be 
injured  by  it. 

On  a  mortgage  foreclosure,  in  which  both  the  purchaser  at  the  sale  had  thereunder 
and  his  wife  were  parties,  the  wife,  being  an  infknt,  appeared  by  attorney.  The 
porcliaser,  having  paid  ten  per  cent  at  the  time  of  sale,  refused  to  complete  the 
purchase,  on  the  ground  that  the  interests  of  his  wife  in  the  premises  were  not 
foreclosed.  Heid^  that,  as  the  effect  of  the  conveyance  to  him  would  be  to  give 
the  wife  the  same  interests  which  would  have  been  foreclosed  had  she  properly 

*  Sec.  4.      t  Dudley  y.  Mayhew,  8  Coms.,  9  ;  Benwick  v.  Morris,  8  Hill,  821. 
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appeared  in  the  action,  he  was  not  injured  by  the  irregularity  complained  of, 
and  was  bound  to  complete  the  purchase. 
A  resale  having  been  ordered  on  his  refusing  to  pay  the  residue  of  the  purchase- 
money,  held  that  he  should  be  charged  with  the  expenses  thereof,  but  not  with 
the  expense  of  proceedings  taken  to  cure  the  irregularity  in  the  foreclosure  as 
to  his  wife's  interests  in  the  premises. 

Appeal  from  an  order  of  Justice  Donohue,  directing  a  purchaser 
to  complete  liis  purchase  of  real  estate,  sold  under  foreclosure  of  a 
mortgage. 

J.  H.  IfuU,  for  the  appellant. 

A.  D,  DiinKirSy  for  the  respondent. 

Bbadx,  J.: 

Michael  J.  Moloney,  the  purchaser,  was  a  party  defendant  to  this 
action,  entitled  to  a  moiety  of  the  equity  after  payment  of  the 
mortgage.  His  wife,  Malvinia,  was  also  a  party,  but  was  an  infant 
under  the  age  of  twenty-one  years.  They  both  appeared  by  an 
attorney,  who  was  not  aware  of  the  infancy  of  Malvinia.  The 
plaintiff's  attorney  was  also  ignorant  of  that  fact,  and  it  was  not 
revealed  until  after  the  sale,  when  the  defendant  Michael,  having 
become  the  purchaser,  refused  to  complete  in  consequence  thereof, 
and  of  the  failure  to  have  a  guardian  ad  litem  appointed  for  his 
wife.  The  father  of  Michael  was  also  unaware  of  such  infancy  until 
after  the  sale,  when  he  was  informed  of  it  by  the  plaintiff's  attorney, 
who  had  been  advised  thereto  by  the  attorney  for  Michael.  Mr. 
Justice  DoNOHUE  refused  to  release  Michael  from  the  purchase,  upon 
the  ground  that  a  deed  to  him  would  restore  the  dower  right  of  his 
wife,  and  that  he  could  not,  nor  could  she,  be  in  any  way  affected 
by  the  alleged  irregularity.  He  suggested  that  if  Michael  were  a 
stranger,  that  is  to  say,  not  a  defendant,  there  might  be  something 
in  the  point  t^ken.  He  ordered  the  referee,  therefore,  to  pay  out 
of  the  ten  per  cent  in  his  hands,  his  fees  and  the  expenses  of  the 
sale ;  also  the  costs  of  the  plaintiff's  attorney,  as  directed  by  the 
decree  of  foreclosure ;  and  that  he  retain  the  residue  of  the  ten 
per  cent  until  a  resale  of  the  premises,  as  security  for  any  deficiency 
that  might  arise  on  the  sale,  but  at  the  same  time  ordered  that  the 
judgment  be  vacated  and  set  aside,  and  that  the  action  be  prosecuted 
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against  Malvinia  as  an  infant,  in  case  the  purchaser,  Michael,  failed 
to  complete. 

It  appears  from  the  plaintiff's  points,  that  a  subsequent  sale  took 
place,  and  that  the  premises  were  conveyed  to  Patrick  G.  Moloney, 
and  the  plaintiff's  debt  paid. 

The  defendant  Michael  having  refused  to  perfect  his  purchase, 
and  the  premises  having  been  resold,  the  question  really  presented 
by  this  appeal  relates  to  that  part  of  the  order  in  regard  to  the  ten 
per  cent.  The  alternative  portion  of  the  order  is  a  concession  that 
the  proceedings  were  irregular,  and,  except  as  to  the  defendant 
Michael,  could  not  be  upheld.  A  court  of  equity  would  not  order 
a  resale  for  an  irregularity  in  form,  when  it  is  apparent  that  the 
purchaser  could  not  be  prejudiced  by  it.  The  purchase  by  Michael, 
consummated  by  a  deed  to  him,  would  immediately  restore  the 
dower  right  of  his  wife,  not  only  to  the  extent  of  her  interest  in 
his  prior  share  of  the  property,  but  to  the  whole  of  .the  property  of 
which,  by  the  purchase,  he  became  the  sole  owner.  In  fact,  there- 
fore, she  was  benefited  by  the  purchase,  and  the  irregularity 
became,  in  all  respects,  on  this  theory,  wholly  unimportant.  This 
view  was  entertained  at  the  Special  Term.  The  defendant  Michael 
must  be  presumed  to  know  of  his  wife's  age,  and  it  was  his  duty  to 
disclose  it  to  his  attorney  at  least,  when  he  engaged  or  employed  him 
to  appear  for  himself  and  wife.  He  did  not  do  so,  and  his  refusal 
to  complete,  when,  as  suggested,  the  deed  to  him  would  reinstate 
his  wife  in  all  her  rights  in  relation  to  the  property,  does  not  seem 
to  have  been  in  good  faith.  The  resale  was,  under  the  circum- 
stances, unnecessary,  unless  the  defendant  Michael  desired,  for 
other  reasons,  to  be  relieved  from  the  purchase  he  made ;  and  he 
was  afforded  the  opportunity  to  retire  on  the  payment  of  the  sums 
directed,  and  on  the  conditions  named.  As  the  sale  was  unneces- 
sary, it  was  proper  that  he  should  pay  some  part  of  the  expenses  to 
be  incurred  by  it,  and  the  question  is  whether  too  much  was 
required  of  him  by  the  order.  We  think  he  should  not  be  com- 
peQed  to  pay  the  costs  of  subsequent  proceedings  to  make  them 
r^ular,  or,  in  other  words,  to  correct  the  error  in  omitting  to  name 
a  guardian  ad  Uterrij  but  only  the  expenses  of  the  resale  after  the 
proceedings  were  perfected,  and  which  should  be  deducted  out  of 
the  ten  per  cent,  or  his  share  of  the  proceeds  of  the  second  sale. 
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We  think,  also,  that  no  allowance  of  interest  should  be  made  to 
him  on  the  ten  per  cent,  and  that  no  costs  to  either  party  should  be 
allowed  on  this  appeal.  This  result  is  predicated  of  the  admitted 
irregularity  of  the  plaintiff's  proceedings,  and  the  seeming  want  of 
good  faith  on  the  part  of  the  defendant  Michael,  in  reference  to 
the  completion  of  his  purchase,  and  of  the  equity  of  such  a  con- 
clusion. 

It  is  therefore  adjudged  that  the  order  at  Special  Term  be  modi- 
fied in  accordance  herewith,  and  that  Michael  J.  Moloney  be 
released  from  his  bid. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Ordered  accordingly. 


HANNAH    LODER,    Administratrix,    etc.,    Respondkht,    v, 
GILBERT  J.  HATFIELD  and  others.  Appellants. 

Legaeies—DuUneUon  between  postponement  of  payment  for  benefit  qf  eOate  and  muh 
postponement  tnihrrferencetosiiiiation  of  legatee — Action  for  sale  of  real  estate  — 
prepayment  of  legacies  —  statiUe  of  Umitations — ten  years. 

When  the  circumstances  and  condition  of  the  legatees,  and  the  circnmstanceB  of 
the  estate  and  of  the  devisee,  show  that  the  time  given  for  the  payment  of  lega- 
cies was  designed  fbr  the  benefit  of  the  estate,  and  not  with  reference  to  the 
circumstances  or  situation  of  the  legatees,  the  legacies  do  not  lapse  by  reason 
of  the  death  of  the  legatees  before  the  time  of  payment. 

An  action  for  the  purpose  of  having  a  sale  decreed  by  a  court  for  the  payment  of 
legacies,  is  an  equitable  action,  and  must  be  brought  within  ten  years  after  the 
cause  of  action  accrued. 

Appeal  from  a  judgment  of  the  Special  Term,  ordering  a  sale 
of  lands  to  pay  legacies  charged  thereon. 

Joshna  Hatfield  died  Augnst  7th,  1820,  leaving  a  will  dated 
August  5th,  1820,  by  which  he  devised  a  farm  to  his  son  Jonathan 
Hatfield,  the  husband  of  defendant  Sarah,  and  father  of  the  other 
defendants,  on  the  following  conditions  and  proviso,  among  others, 
via. :  "  I  order  and  direct  my  said  son  Jonathan  to  pay  unto  my 
three  daughters,  Hannah,  Eunice  and  Sarah,  $400  each,  which  I 
give  and  bequeath  to  them  and  their  heirs  forever." 
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"  And,  furthermore,  I  order  and  direct  that  my  four  daughters, 
Phebe,  Hannah,  Eunice  and  Sarah,  shall  live  with  Jonathan  and 
their  mother,  and  to  have  a  support  on  the  farm,  and  to  assist,  as 
usually  they  have  done,  in  carrying  on  the  business  in  the  house, 
and  the  money  I  have  above  bequeathed  to  them  to  be  paid  in  one 
year  after  they  shall  severally  marry  or  be  inclined  to  leave  Jona- 
than and  their  mother,  and  live  elsewhere/' 

The  legacies  to  Martha  (testator's  wife)  and  to  the  daughters 
Phebe  and  Hannah  (the  plaintiff)  were  paid  by  Jonathan. 

Sarah  and  Eunice  remained  unmarried,  and  resided  on  the  farm 
nl&til  they  died,  aiding  in  the  work. 

Jonathan  accepted  the  farm  devised  to  him,  entered  into  posses- 
sion, and  owned  and  occupied  it  till  his  death  in  January,  1870. 
He  devised  the  &rm  to  his  wife,  the  defendant  Sarah,  for  her  life ; 
remainder  in  fee  to  his  sons. 

Sarah  Hatfield,  the  daughter  and  legatee  of  Joshua,  died  May 
8th,  1856,  having,  on  December  18th,  1855,  assigned  her  $400 
legacy  to  her  sister  Eunice. 

Eunice  died  August  19th,  1871,  intestate,  and  owning  both  the 
l^acy  given  to  herself  and  that  given  to  Sarah,  neither  of  which 
has  ever  been  paid.  Letters  of  administration  were  duly  granted 
to  Hannah,  the  plaintiff,  by  the  surrogate  of  Westchester  county. 

The  court,  at  Special  Term,  decided  that  the  legacies  to  Sarah 
and  Eunice  were  valid,  vested,  a  charge  on  the  land,  and  due  and 
unpaid,  and  ordered  judgment  of  sale  to  pay  the  legacies  and  interest 
thereon  from  a  year  after  the  death  of  Sarah  and  Eunice  respect- 
ively, with  costs. 

Close  dk  Robertson^  for  the  appellants.  . 

EdvHxrd  WellSy  for  the  respondent. 

Bbadt,  J.: 

It  is  conceded  by  the  appellant,  that  the  legacies  to  Sarah  and 
Eunice  are  payable  out  of  the  real  estate  of  the  testator,  and  that 
if  the  payment  of  them  is  postponed  in  regard  to  the  convenience  of 
the  person  and  the  circumstances  of  the  estate  charged  with  the 
l^acies,  and  not  on  account  of  the  age,  circumstances  and  con- 
dition of  the  legatee,  or,  in  other  words,  was  postponed  for  the 
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benefit  of  the  devisee  or  the  estate  devised  to  him,  then  they  did 
not  lapse  and  fall  into  the  inheritance,  either  by  the  death  of  the 
legatees  before  marriage,  or  their  failure  to  depart  from  the  house 
of  the  devisee  during  life.  The  concession  is  based  upon  the 
authorities  which  thus  declare  the  rule.* 

The  application  of  the  rule  thus  stated,  depends  upon  the  circum- 
stances of  each  case.  If  the  condition  was  annexed  to  the  legacy, 
and  not  its  payment,  the  rule  would  in  general  be  more  in  harmony, 
it  would  seem,  with  the  intent  of  the  testator.  It  may  be  that 
the  gift  and  the  time  of  its  payment  are  necessarily  united, 
and  are  the  same,  therefore,  in  legal  effect,  but  there  are 
cases  not  in  the  courts  of  this  State,  in  which  the  doctrine  is  pro- 
mulgated that,  unless  the  condition  or  contingency  applies  to  the 
legacy  itself,  the  direction  of  its  payment  at  a  future  day  does  not 
affect  it,  and  it  vests  immediately.  The  rule  itself,  as  pronounced 
in  this  State,  must  necessarily  rest  i^pon  the  supposed  intention  of 
the  testator,  which  is  a  governing  principle  '  in  the  construction  of 
wills,  and  is  generally  called  into  exercise  where  the  payment  of  the 
legacy  is  de^rred  until  the  marriage  of  the  legatee,  or  until  he 
arrives  at  age.  It  is  nevertheless  qualified  by  circumstances  affect- 
ing either  the  legatee  or  the  devisee,  in  reference  to  the  payment 
of  the  legacy,  as  we  have  seen,  f  The  question  here,  therefore,  on 
that  subject,  neither  contingency  in  reference  to  payment  having 
occurred,  is,  whether  the  postponement  of  payment  was  for  the 
benefit  of  the  estate  or  the  devisee.  The  legacies  are,  by  the  terms 
employed,  absolute  in  character:  ^^I  order  and  direct  my  said  son 
Jonathan,  to  pay  unto  my  three  daughters,  Hannah,  Eunice  and 
Sarah,  |400  each,  which  I  give  and  bequeath  to  them  and  their 
heirs  forever ; "  and  they 'were  charged  upon  the  farm  or  homestead 
given  to  Jonathan,  which  he  took  upon  the  expressed  condition  or 
proviso  that  he  should  pay  the  legacies.  The  gift  is  in  the  first 
paragraph  of  the  will  succeeding  the  proviso.  In  the  second  para^ 
graph,  and  therefore  not  immediately  connected  with  the  gift, 
the  provision  in  reference  to  the  time  when  the  legacies  shall  be 
paid  is  found.    That  paragraph  begins :  '^  And  furthermore,  I  order 

♦Harris  v.  Fly,  7  Paige,  421,  436 ;  Marsh  v.  Wheeler,  2  Edw.  Ch.,  156,  168 ; 
Sweet  y.  Chase,  2  Comst,  78;  Birdsall  v.  HewleU,  1  Paige,  82;  Wlllard  Eq.,  619. 
f  Cases  mpra. 
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and  direct  that  my  four  daughters,  Phebe,  HaDnah,  Eunice  and 
Sarah,  shall  live  with  Jonathan  and  their  mother,  and  to  have  a 
Bopport  on  the  farm,  and  to  assiat  as  usually  they  have  done,  in 
carrying  on  the  business  in  the  house,  and  the  money  I  have 
bequeathed  them  to  be  paid  in  one  year  after  they  shall  severally 
many  or  be  inclined  to  leave  Jonathan  and  their  mother,  and  live 
elsewhere." 

It  will  be  perceived  that  the  testator  alludes  to  the  legacies  not 
as  such  eofwrnmej  but  as  the  money  he  has  bequeathed  them,  which 
is  to  be  paid  when  they  marry  or  determine  to  leave  their  mother, 
and  live  elsewhere,  and  thus  reaffirms  the  intention  that  the  legacy 
to  each  should  be  paid,  and  not  be  contingent  upon  any  event. 
The  phrase,  "  the  money  I  have  bequeathed  them,"  coupled  with 
the  words,  ^^  $400  which  I  give  and  bequeath  to  them  and  their 
heirs  forever,"  leaves  no  room  for  conjecture  from  the  language 
employed,  as  to  the  intent  of  the  testator  to  give  liis  daughters, 
under  any  and  all  circumstances,  a  vested  legacy  in  the  sum  named. 
This  intention  is  one  which  the  courts  would  not  fail  to  carry  out, 
unless  there  was  in  some  other  feature  of  the  will  a  conti*olliug 
l^al  element  to  the  contrary.  * 

It  is  necessary  here,  nevertheless,  to  colisider  whether  the  post- 
ponement of  payment,  or  rather  the  time  allowed  the  devisee  to 
pay  the  legacies,  was  or  was  not  for  his  benefit.  It  seems  to  be 
evident  that  the  question  depends  much  upon  the  character  of  the 
bequest.  Here,  as  we  have  seen,  it  seems  to  be  in  form  a  vested 
and  absolute  legacy.  The  payment  of  it  in  one  year  after  the  legatee 
should  marry,  or  be  inclined  to  leave  the  devisee  and  her  mother, 
was  not  for  the  benefit  of  the  legatee,  but,  as  asserted  by  the 
plaintiff,  for  the  benefit  of  Jonathan,  the  devisee,  so  that  he  should 
not  be  burdened  with  the  support  of  the  legatees  and  the  payment 
of  the  legacies  at  the  same  time.  It  was  for  bis  benefit  also, 
because  it  gave  him  one  year  after  such  support  had  ceased  to  be 
obligatory  upon  him  by  the  marriage  or  departure  of  the  legatee, 
within  which  to  pay  the  legacy.  This  was  not  a  provision  in  refer- 
ence to  the  circumstances  of  the  legatee.  There  was  nothing  in 
the  surroundings  or  condition  of  the  legatees,  which  required  any 
precaution  as  to  the  payment,  or  the  consideration  of  any  circum- 

*86e  Sweet  t.  Chase,  mpra;  see,  also,  Terrill  v.  Pub.  Admr.,  4  Bradf.,  245. 
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stance,  which  made  it  advisable  to  expedite  the  pajment  on  their 
account.  They  were  provided  for.  They  were  to  live  at  the  home- 
stead if  they  chose  to  do  sd,  and  to  be  supported  there  by  the 
devisee,  who  took  the  devise  burdened  with  that  obligation,  although 
they  were  to  assist  as  before,  "  in  carrying  on  the  business  in  the 
house,"  and  thus  to  a  certain  extent  earning  their  support  With 
regard  to  the  devise,  however,  a  difterent  view  is  presented.  It 
may  be  assumed  with  propriety,  that  the  circumstances  of  the  estate, 
or  those  of  the  devisee,  were  such  as  to  make  it  advantageous  to 
have  a  year  to  gather  up  and  pay  the  legacy  which  would  become 
payable  by  either  of  the  contingencies  expressed.  This  would 
appear  to  be  so,  because  the  devisee  could  not,  by  the  terms  of  the 
will,  sell  the  estate  or  his  interest  in  it,  until  the  death  of  his 
mother,  the  testator's  widow  ;  and  not  having  any  power  to  sell,  he 
would  be  compelled  to  get  the  money  from  other  sources.  The 
testator,  though  he  charged  the  land  with  the  payment  of  the  lega- 
cies, intended  that,  on  the  happening  of  either  contingency  named, 
and  within  one  year  thereafter,  they  should  be  paid  whet^her  the 
land  was  sold  or  not.  It  would  seem,  therefore,  that,  duly  consider- 
ing the  bequests  made,  the  circumstances  and  condition  of  the  lega- 
tees, and  the  circumstances  of  the  estate  and  of  the  devise,  that  the 
time  given  for  the  payment  of  the  legacies  was  designed  for  the 
benefit  of  the  estate,  and  not  of  the  legatees  of  the  money;  and 
they  did  not,  therefore,  lapse  and  become  a  part  of  the  inheritance. 
The  legatee  Sarah  Hatfield  died  on  the  8th  May,  1856,  but  this 
action  was  not  commenced  until  the  15th  May,  1873,  and  it  is  said 
that  the  claim  is  barred  by  the  statute  of  limitations.  The  statute 
of  limitations  does  not,  in  terms,  specify  the  time  within  which  an 
action  must  be  brought  to  recover  the  amount  of  a  legacy,  but  it 
has  been  declared,  and  it  seems  to  be  sustained  by  the  provisions  of 
the  statutes,  that  it  must  be  brought  within  ten  years  from  the  time 
it  becomes  payable.*  The  Revised  Statutes  provided  that  whenever 
there  was  a  concurrent  jurisdiction  of  courts  of  common  law,  and 
in  courts  of  equity,  of  any  cause  of  action,  the  time  limited  for  the 
commencement  of  such  cause  of  action  in  a  court  of  common  law, 
should  apply  to  all  suits  brought  for  the  same  cause  in  the  Court  of 
Chancery.f     But  if  it  be  a  case  where  the  Court  of  Chancery  alone 

♦McCartee  v.  Camel,  1  Barb.  Ch.,  465.       f  2  R.  S.,  301,  §  49. 

Digitized  by  VjOOQ IC 


LODER  V.  HATFIELD.  41 

FiBST  DSFABTMENT,  MaBGH  TeBM,  1875. 

have  jarifidictioDy  the  snit  should  be  commenced  within  the  time 
prescribed  for  the  commencement  of  suite  of  the  same  character  in 
eqnity,  the  subject-matter  of  the  suit  not  being  cognizable  in  the 
oonrtB  of  common  law.  * 

The  Bevised  Statutes  also  declared  that  bills  for  relief  in  equity 
in  all  cases  not  provided  for  in  chapter  4,  ^^  Of  actions  and  the  times 
of  commencing  them,"  should  be  filed  within  ten  years  after  the 
cause  thereof  should  accrue,  and  not  atlter.  f  This  action  is  one  on 
the  equity  side  of  the  court,  praying  the  sale  of  the  premises  for 
.  the  paymedt  of  the  legacies  with  which  they  were  charged  assuming 
them  to  be,  as  indeed  they  are,  an  equitable  charge  upon  the  estate 
devised.  X  The  case  of  McCa/rtee  v.  Ga/msl^  §  was  commenced 
before  the  Code  of  Procedure  was  adopted.  The  seventy-third 
section  of  the  Code  repealed  the  provisions  contained  in  the  chapter  4 1 
^^  Of  actions  and  the  times  of  commencing  them,"  and  substituted 
the  provisions  of  title  11,  of  the  Code,  entitled,  "  Of  the  time  of 
commencing  aqtions."  There  are  many  causes  of  action  specifi- 
cally designated  in  this  title,  but  the  action  by  a  legatee  is  not  one 
of  tl)em,  and  there  is  not  therefore  any  express  limitation  as  to  them 
contained  in  it.  There  is  not  in  that  title  any  reference  eo  nomine 
to  equitable  actions  or  actions  of  an  equitable  nature,  but  there  is 
a  provision  similar  to  that  contained  in  the  Revised  Statutes,  and 
to  which  reference  has  been  made  herein,  and  which  is  as  follows : 
Section  97.*"  An  action  for  relief  not  hereinbefore  provided  for,  must 
be  commenced  within  ten  years  alter  the  cause  of  action  shall  have 
accrued."  It  would  thus  appear  that  both  by  the  Bevised  Statutes, 
and  since  the  Code,  this  action,  on  account  of  its  nature,  is  one 
which  must  be  brought  within  ten  years  after  the  action  accrued. 
An  action  to  enforce  an  equitable  remedy,  must  be  brought  within 
ten  years,  under  section  97  of  the  Code.  ^ 

The  cognizance  of  legacies  was  confined  in  England  to  ecclesiastical 
and  eqnity  courts,  and  the  common-law  courts  did  not  assume  juris- 
diction in  suits  for  legacies,  except  upon  an  express  promise  by  an 

*2  R.  8.,  S02,  §§  61,  52,68;  McCartee  v.  Camel,  1  Barb.  Clu,  466,  «uf»ra; 
Clark  V.  Ford,  3  Keyes,  872. 
1 2  R  a,  801,  §  52.    t  Willard  Eq.  Jur. ,  489  ;  Harris  v.  Fly,  mtpra.    ^  Supra. 
I  Supra.       Y  Minor  v.  Beekman,  50  N.  Y.,  338  ;  Hubbell  v.  Sibbey,  id.,  468. 
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executor,  iu  consideration  of  forbearance,  *  or  unless  there  was  evi- 
dence that  the  personal  representative  held  the  money,  not  as 
executor  or  administrator,  but  in  his  individual  character,  upon  a 
new  contract  for  a  loan  of  it  to  him.  f  But  our  statute  provided 
that  an  action  might  be  brought,  if  there  were  sufficient  assets  in 
the  hands  of  the  executor  to  pay  the  debts  and  the  legacies ;  and 
the  Kevised  Statutes :(  provide  that  if  there  be  more  than  sufficient 
assets  in  the  hands  of  the  executor  or  administrator  to  discharge 
the  debts  of  the  testator  or  intestate,  a  legatee,  after  the  expiration 
of  one  year  from  the  time  of  the  granting  of  letters  testamentary 
or  administration,  and  after  a  reasonable  demand  made,  and  on 
executing  a  bond  such  as  designated,  may  commence  an  action  to 
recover  the  legacy  against  the  executor  or  Administrator.  These 
provisions  conferred  jurisdiction  upon  the  common-law  courts  to 
entertain  actions  for  legacies  against  executors  and  administrators, 
but  this  is  not  such  an  action.  The  remedy  given  against  the 
executor  or  administrator,  therefore,  founded  upon  the  statute,  is 
one  which  must  be  pursued  within  six  years  after  the  cause  of  action 
accrues.  §  It  is  based  on  the  assumption  that  there  are  sufficient 
assets  to  pay  the  legacy. 

When  the  action  is  against  the  devisee  of  the  land  charged 
with  the  payment  of  the  legacy,  or  his  heirs,  as  in  this  case, 
and  not  against  the  executor  or  administrator,  it  is,  as  already 
stated,  one  in  its  nature  equitable,  and  may  be  commenced  at  any 
time  within  ten  years  after  the  cause  of  action  accrues. 

If  there  were,  during  the  six  years,  sufficient  assets  in  th§  hands 
of  the  executor  or  administrator  to  pay  the  legacy,  and  such  fact 
were  set  up  as  an  answer  to  the  claim  of  the  legatee,  it  would  per- 
haps require  the  consideration  of  a  question  that  does  not  arise 
here.  The  action  is,  as  suggested,  against  the  heirs  of  the  devisee,  and 
not  against  the  executor  or  administrator  of  the  testator.  There  is 
no  question  about  the  right  of  the  plaintiff  to  the  legacy  of  Eunice, 
unless  it  lapsed.    The  action  as  to  that  was  commenced  in  time. 

*  De  Witt  y.  Bchoonmaker,  2  Johns.,  248. 

1 1  Chitty  PL,  114  (6th  A.m.  ed.) ;  Rundle  v.  Allison  et  al.,  84  N.  Y.,  188. 
t2RS.,114,§9. 

§  Frost  v.  Profit,  4  Edw.  Cli. ,  738 ;  Clark  v.  Ford,  Rundle  v.  Allison,  McCartee  v. 
Camel,  mpra. 
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It  IB  claimed,  however,  that  no  interest  should  be  given.  The 
right  to  it  has  been  settled.  The  land  of  whicli  the  defendants 
became  the  owners,  was  charged  with  the  payment  of  the  legacy, 
and  they  took  it  cum  onere  /  *  and  the  land  yielding  profits,  the 
payment  of  interest  upon  the  legacy  is  just  and  reasonable,  though 
not  demanded  when  due.  f  It  should  be  computed  from  the  8th 
May,  1857,  which  was  one  year  after  the  death  of  Eunice. 

The  testator  contemplated  that  a  period  of  one  year  should 
elapse  after  the  legacy  became  due,  before  its  payment  could  be 
enforced. 

The  judgment  must,  therefore,  be  affirmed  as  to  the  legacy  given 
to  Eunice,  and  reversed  as  to  the  legacy  given  to  Sarah,  without 
costs  to  either  party. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Ordered  accordingly. 


In  thk  Matteb  of  the  Petition  of  PATRICK  F.  CONWAY, 
Respondent,  v.  THE  MAYOR,  Etc.,  OF  THE  CITY  OF 
NEW  YORK,  Appellant. 

Cha^pUr  187  cf  1870  —  PubUcaUon  under —  Street  asseumerUi. 

Chapter  137  of  the  Laws  of  1870,  does  not  require  that  a  resolution  for  the  repave- 
ment  of  a  street  in  the  city  of  New  York,  should  be  published  in  more  than 
one  newspaper. 

Appeal  from  an  order  setting  aside  and  vacating  assessments 
made  on  the  land  of  the  petitioner  for  the  expense  of  paving  Thirty- 
second  street  with  trap-block  pavement,  between  Second  avenne 
and  the  East  river,  in  the  city  of  New  York. 

Wm.  Bamesy  for  the  appellant. 

James  A.  Deering^  for  the  respondent. 

•  Harris  ▼.  Ply,  7  Paige,  421. 

t  Glen  v.'Fisher,  6  J.  Ch,,  38  ;  Birdsall  v.  Hewlett,  «/pra. 
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Daniels,  J. : 

The  proofs  produced  upon  the  hearing  of  ^the  petitionees  appli- 
cation, showed  that  a  previous  pavement  had  been  laid  upon  Thirty- 
second  street,  for  which  his  property  had  been  assessed,  and  the 
assessment  paid.  And,  as  it  was  made  to  appear  that  the  resolution 
providing  for  the  repaveraent  was  not  published  in  all  the  news- 
papers employed  by  the  corporation  before  its  final  passage  or 
adoption,  as  required  by  section  7,  of  chapter  44.6,  of  the  Laws  of 
1857,  the  assessment,  for  that  reason,  was  objected  to  as  unlawful. 
The  proof  showed  a  failure  to  publish  in  the  newspaper  called  "  The 
Leader,"  and  that,  under  the  act  of  1857,  has  been  held  to  be  a  fatal 
defect  in  other  proceedings  of  this  nature."*^  But  it  is  claimed,  on 
the  part  of  the  appellant,  that  this  priaciple  is  inapplicable  to  the 
present  case,  for  the  reason  that  the  resolution  for  the  pavement 
mentioned,  was  not  finally  passed  or  adopted  until  after  chapter  137, 
of  the  Laws  of  1870,  went  into  effect,  and  that  a  single  publication 
waQ  sufficient  to  satisfy  all  that  was  required  by  that  act.  The 
proof  showed  that  the  resolution  for  the  repavement  was  reported 
to  the  board  of  aldermen,  on  the  12th  day  of  May,  1870,  and  passed 
on  the  twentieth  of  the  same  month ;  and  that  it  was  received  by 
the  board  of  assistant  aldermen  on  the  twenty-first,  and  adopted  on 
the  twenty-fourth  of  that  month,  while  the  act  of  1870  was  enacted 
and  went  into  efl^ect  on  the  fifth  day  of  April  of  that  year,  before 
the  resolution  was  either  voted  upon  or  adopted  by  either  of  the 
boards.  That  act  provided  that  it  should  be  the  duty  of  the  clerks 
of  the  respective  boards  to  publish  all  resolutions  and  ordinances 
and  amendments  thereof,  which  should  be  introduced  or  passed, 
except  such  as  required  secrecy,  and  that  no  vote  *'  shall  be  taken  in 
either  board  upon  the  passage  of  a  resolution  or  an  ordinance,  which 
shall  contemplate  any  specific  improvement,  or  involve  the  sale, 
disposition  or  appropriation  of  public  property,  or  the  expenditure 
of  public  moneys  or  income  therefrom,  or  lay  any  tax  or  assessment, 
until  after  such  notice  shall  have  been  published  at  least  three  days ; 
and  whenever  any  vote  shall  be  taken,  such  resolution  or  ordinance 
shall,  before  the  same  shall  be  sent  to  the  other  board,  or  to  the  mayor, 

♦Matter  of  Douglass, 46  K  Y.,  42;  Matter  of  Astor,  50  id.,  868;  Matter  of 
Smithy  62  id.,  626;  and  Matter  of  Phillips,  reported  in  2  Hun,  212,  aod  decided 
in  Court  of  Appeals,  February  2,  1875. 
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and  immediately  after  the  adjournment  of  the  board  at  which  the 
same  ehall  have  been  passed,  be  published  with  the  yeas  and  nays, 
and  with  fhe  names  of  the  persons  voting  for  and  against  the  same, 
as  part  of  the  proceedings."  * 

At  the  time  when  the  resolution  in  question  was  considered,  this 
was  the  only  existing  law  providing  for  its  publication,  for,  by  the 
last  section  of  the  act  containing  it,  the  preceding  acts  of  1830 
and  1857,  requiring  the  publication  to  be  made  in  all  the  newspa- 
pers employed  by  the  corporation,  were  expressly  repealed.  The 
first  of  those  acts  was  passed  on  the  7th  of  April,  1830;  the  other 
on  the  14th  of  April,  1857 ;  and  they  were  repealed  by  an  express 
reference  to  those  dates,  as  well  as  the  titles  by  which  they  had 
been  enacted.f 

Another  act  was  passed  afterward,  in  the  same  month,  having 
relation  to  the  publication  of  proceedings -in  the  cases  of  assess- 
ments, but  it  did  not  require  them  to  be  published,  as  the  statutes 
which  were  repealed  had,  in  all  the  papers  employed  by  the  corpo- 
ration. It  merely  provided  that  all  advertising  for  the  city  gov- 
ernment, including  street  and  assessment  proceedings,  should  be 
done  in  not  more  than  seven  daily  and  six  weekly  newspapers,  to 
be  designated  from  time  to  time  by  the  mayor  and  comptroller.  ^ 
The  evident  object  of  the  enactment  was,  to  have  the  papers  pro- 
vided, in  which  the  advertising  required  by  other  laws  and  regula- 
tions could  be  done,  without  in  any  way  attempting  to  define  or 
describe  what  that  might  l)e.  The  advertising  was  to  take  place  in 
newspapers  from  time  to  time  to  be  designated;  but  nothing 
appeared,  from  which  it  could  be  supposed  that  any  designation 
under  this  provision  had  been  made  when  this  resolution  was  before 
either  of  the  boards  that  considered  and  passed  it,  or  at  any  time 
since  then. 

When  the  resolution  was  voted  upon,  the  proceedings  of  the 
boards  acting  on  it  were  consequently  regulated  wholly  by  the  act 
of  April  5,  1870,  which  simply  required  publication  of  the  proceed- 
ings, without  stating  that  it  was  to  be  done  in  all  the  newspapers 
employed  by  the  corporation.  The  change  made  was  both  sub- 
stantial and  significant,  indicating  the  existence  of  the  intention  to 

•Vol  1,  Laws  of  1870,  889,  §  20.  f  Vol.  1.  Laws  of  1870,  896,  §  120. 

JVoLl,  Laws  of  1870,882. 
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dispense  with  the  strictness  previously  enjoined.  The  comprehen- 
sive term  bj  which  the  regularity  of  the  proceedings  had  been  ren- 
dered dependent  on  a  publication  in  all  the  newspapers,  was 
omitted,  and  the  substitution  of  an  indefinite  publication  was  made 
to  take  its  place.  The  omission  of  that  term  in  the  present  act, 
was  so  important  as  to  be  consistent  with  no  other  design  than  that 
of  effecting  a  change  in  the  law.  And  its  existence  is  fully  con- 
firmed by  the  positive  repeal  of  the  laws  by  which  the  general 
requirement  had  been  made. 

The  act  of  1870  contains  no  declaration  of  the  number  of  papers 
in  which  the  publication  shall  be  made,  to  constitute  a  compliance 
with  its  requirement.  But  whether  it  shall  be  in  one,  two  or  more 
newspapers,  was  not  stated.  All  that  was  prescribed  was,  that 
there  should  be  the  designated  publication  of  the  resolution  and 
proceedings,  and  that  can  be  complied  with  by  making  it  in  one 
newspaper,  as  literally  and  substantially  as  though  it  were  made  in 
any  greater  number.  In  either  case  a  publication  would  be  made, 
and  that  is  all  that  the  act  requires  in  order  to  satisfy  its  terms. 

The  system  provided  for  by  the  preceding  statutes  was  exceedingly 
strict  and  precise,  rendering  the  proceedings  invalid  when  an  acci- 
dental omission  to  publish  in  one  paper  occurred,  even  though  no 
want  of  notice  resulted  from  it  to  the  owner  applying  for  the 
removal  of  the  assessment,  for  the  expense  of  the  improvement,  from 
his  property.  And  it  was  probably  for  the  purpose  of  removing 
this  special  restraint  that  the  change  was  made,  which  the  language 
of  the  act  of  1870  indicated  it  to  be  the  intention  to  make ;  no 
other  design  can  be  fairly  imputed  to  its  terms.  It  was  obviously 
insuflicient,  therefore,  to  establish  a  failure  to  comply  with  this 
provision,  to  show  an  omission  to  publish  the  resolution  in  one  of 
the  four  newspapers  employed  by  thtf  corporation  for  the  publica- 
tion of  such  proceedings.  The  act  of  1870,  which  was  enacted 
after  the  designation  was  made,  did  not  require  a  publication  in 
the  newspapers  previously  employed  for  that  purpose.  It  required 
only  such  a  publication  as  its  own  terms  prescribed,  and  making  it 
in  even  a  single  newspaper  was  sufiicient  to  peribrm  what  they 
declared  should  be  done. 

It  appeared  from  the  proof  produced  upon  the  hearing,  that  three . 
other  newspapers  were,  in  1868,  employed  for  the  publication  of 
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sach  proceedings,  besides  the  oue  in  which  it  was  shown  that  it  had 
not  been  made.  No  other  evidence  of  the  omission  to  publish  was 
given.  And  it  may  very  well  have  been,  consistently  with  this 
state  of  the  evidence,  that  the  proper  publication  was  made  in  each 
one  of  the  other  three  papers.  It  conld  not  be  reasonably  inferred 
from  the  omission  to  publish  in  one,  that  the  neglect  of  the  pre- 
Bcribed  duty  had  been  general.  The  application  made  was  predi- 
cated on  the  truth  of  a  negative  allegation.  And  it  was  the  appli- 
cant's duty  to  give  reasonable  evidence  of  its  truth,  before  he  could 
be  entitled  to  an  adjudication  in  his  favor.^. 

The  persons  charged  with  the  duty  of  making  publication,  were 
pablic  officers,  who,  the  law  presumes,^  in  the  absence  of  evidence 
to  the  contrary,  performed  the  obligation  imposed  upon  them. 
Some  proof  that  .they  failed  to  do  their  duty  was  required,  to 
overcome  the  presumption  existing  in  their  favor.  The  clerks  of 
the  respective  boards  were  required  to  publish  the  resolution  and 
proceedings,  and-  they  cannot  be  held  to  have  failed  to  do  so,  with- 
out some  proof  fairly  warranting  that  conclusion ;  f  and  none  was 
^ven,  which  could  be  rationally  attended  with  that  result. 

When  the  resolution  was  voted  upon,  the  proceedings  of  the 
boards,  so  far  as  publication  was  required,  were  regulated  by  the 
act  of  1870,  which  required  a  mere  publication  only,  and  not  that 
it  should  be  made  in  all  the  newspapers  employed  by  the  corpora- 
tion, as  the  preceding  laws  had  designated.  The  proof  given  by 
the  applicant  failed  to  show  that  this  publication  had  not  been 
made.  For  tbat  purpose,  the  proof  should  have  gone  further.  The 
omission  relied  upon  could  not  be  established  by  a  simple  failure 
to  publish  in  The  Leader. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  besides  disbursements, -and  the  niotion  denied,  with  ten  dollars 
costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Ordered  accordingly. 

*1  Oreenleaf  on  Evidence  (13th  ed.),  §  80. 

t  Hartwdl  ▼.  Root,  10  Johns.,  845;  People  v.  Carpenter,  24  N.  Y.,  86;  Leland  v. 
Umeron,  81  id.,  115. 
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FRANK  S.  BOND,  Respondent,  v.  SAMUEL  B.  SMITH  and 
OTHEBs,  Appellants. 

AcUonfor  iorta — whcU  actions  survhe — aubstUvMon  of  personal  representaUveSy  and 
separation  into  two  actions  in  case  of  death  of  one  dtfendant. 

Actions  for  wrongs  to  the  property,  rights  or  interests  of  another,  may  be  main- 
tained against  the  executors  or  administrators  of  a  deceased  wrong-doer,  when 
they  are  not  brought  for  slander,  libel,  assault  and  battery,  false  imprisonment, 
or  on  the  case  for  injuries  to  the  person  of  the  plaintiff,  or  of  the  testator  or 
intestate  of  any  executor  or  administrator. 

In  an  action  brought  against  several  defendants,  to  recover  damages  for  fraudu- 
lent representations  as  to,  and  inducing  thereby  the  purchase  of,  certain  stock, 
if  one  of  the  defendants  die,  the  action  is  properly  separated  and  continued 
as  two  actions,  one  against  the  survivors,  and  the  other  against  the  personal 
representatives  of  the  deceased  party  defendant. 

Where,  in  such  a  case,  the  plaintiff  has  been  partially  examined  as  a  witness  on 
the  trial  before  a  referee,  and  such  examination  is  incomplete,  an  order,  pro- 
viding that  every  act  and  proceeding  done  or  taken  in  the  cause  previous  to 
the  decease  of  the  party  defendant  shall  be  valid  and  of  like  force  and  effect 
in  each  of  the  separate  actions  as  if  they  bad  been  separately  brought  and 
prosecuted,  is  too  broad,  and  should  be  made  without  prejudice  to  an  applica- 
tion to  strike  out  such  parts  of  his  evidence  as  would  be  incompetent  as 
against  the  personal  representatives  of  the  deceased  defendant. 

Appeal  from  an  order  reviving,  separating  and  continuing  an 
action. 

John  E.  Bv^rriUj  for  the  appellants. 

Cha/rlea  M.  Da  Goata^  for  the  respondent. 

Daniels,  J. : 

The  action  was  broaght  to  recover  damages  claimed  to  have 
been  caused  by  fraudnlent  representations  concerning  the  Clifton 
Iron  Company,  by  means  of  which  the  plaintiff  was  induced  to  pur- 
chase 1,000  shares  of  its  capital  stock. 

The  defendant  William  D.  Thompson  departed  this  life  during 
its  pendency,  and  the  order  appealed  from  revived  it  by  making 
his  executors  parties  in  his  stead,  and  directed  its  continuance  as  a 
separate  action  as  to  them. 

By  statute,  actions  for  wrongs  to  the  property,  rights  or  interest  . 
of  another,  may  be  maintained  against  the  executors  or  adminift- 
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trators  of  a  deceased  wrong-doer,  where  they  are  not  brought  for 
slander,  libel,  assanlt  and  battery,  false  imprisonment,  or  on  the 
ease  for  injories  to  the  person  of  the  plaintiff,  or  of  the  testator 
or  intestate,  of  any  executor  or  administrator.*  This  action  was 
not  within  the  exception  made  to  the  general  provision  contained 
in  the  first  section  of  the  statute,  and  for  that  reason  it  did  not 
absolutely  abate  by  the  death  of  the  defendant-f  The  order  for 
the  revivor  and  continuance  of  the  action  against  the  executors  of 
the  deceased  defendant,  was  in  all  respects  right  and  proper. 

It  further  provided  for  the  division  or  separation  of  the  action, 
and  for  its  subsequent  prosecution  as  two  actions,  one  against  the 
surviving  defendants,  and  the  other  against  the  personal  represen- 
tatives of  the  deceased  defendant.  And  as  the  action  was  for  a 
tort,  for  which  the  defendants  were  separately  as  well  as  jointly 
liable,  this  portion  of  the  order  was  well  warranted  by  aufliority.  ^ 

At  the  time  of  Thompson's  decease,  the  plaintiff  had  been 
partially  examined,  as  a  witness  on  his  own  behalf,  before  the  referee 
to  whom  the  action  had  been  referred.  But  the  examination  was 
then  incomplete.  The  order  provided  that  every  act  and  proceed- 
ing, done  or  taken  in  the  case  previous  to  his  decease,  should  be 
valid,  and  of  like  force  and  effect  in  each  of  the  separate  actions 
as  if  they  had  been  separately  brought  and  prosecuted.  The  learned 
counsel  for  the  appellants  expressed  the  apprehension  that  this  might 
have  the  effect  of  preventing  the  executors  from  moving  to  strike 
out  such  portions  of  the  evidence  given  by  the  plaintiff,  as  he  would 
not  be  competent  to  give  against  them  in  their  representative 
capacity.  The  order  is  so  broad  in  this  respect,  that  the  appre- 
hension may  be  warranted  by  its  probable  effect.  In  this  respect 
it  should  be  modified  by  the  addition  of  a  provision  declaring  it  to 
be  without  prejudice  to  such  a  motion,  and  that  will  leave  the  referee 
at  full  liberty  to  dispose  of  the  application,  if  it  should  be  made, 
without  the  least  restraint  or  embarrassment  arising  out  of  the  effect 

•8R.S.(5thed.),  746,§§1,2. 

tHalghtv.  Hayt,  19  N.  Y.,  464;  Byxbie  v.  Wood,  24  id.,  607,  612;  Graves  v. 
Spier,  58  Barb.,  349,  885;  Heinmuller  v.  Gray,  13  Abb.  (N.  S.),  290. 

t  Union  Bank  v.  Mott,  27  N.  Y.,  633;  Gardner  v.  Walker,  22  How.  Pr.,  406; 
McYean  v.  Scott,  46  Barb.,  879 ;  Heinmuller  v.  Gray,  13  Abb.  (N.  8.),  300 ;  Arthur 
T.  Griflwold,  MS.  opinion  of  Court  of  Appeals. 

Hun— Vol.  IV.  1 
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of  the  order.    In  other  respects  the  order  seems  to  be  in  proper 
form,  and  well  warranted  by  authority.* 

With  the  modification  already  stiggested,  the  order  should  be 
affirmed,  with  ten  dollars  costs,  besides  disbursements,  to  abide  the 
event  of  the  action. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Ordered  accordingly. 


4h        60 

f  66  AD  me 


CHRISTIAN   F.   A.  DAMBMAN,  Appellant,  v.   HERMAN 
SCHULTING,  Respondent. 

Fravd — releaie  ctwided  by  evidence  of — neglect  to  give  meh  eddenee  in  aeHon 
brought  to  recover  the  debt — action  to  set  aside  reteaee  cannot  therettfter  be  main' 
tained —  Under  Code,  no  repl$f  necesaary  except  to  eounter-cUnm, 

All  controversies  respecting  the  subject-matter  of  a  litigation  must  be  deter- 
mined in  one  action,  and  if  the  defense  of  fraud  in  obtaining  a  release  be 
not  set  up  in  the  action  brought  for  the  debt,  and  in  which  such  release  is 
pleaded  in  bar,  an  action  to  set  aside  such  release  for  fraud  cannot  be  main- 
tained. 

Fraud  invalidates  all  instruments,  however  solemn;  and  the  effect  of  a  release 
pleaded  in  an  answer  to  an  action  prosecuted  for  the  debt,  may  be  avoided  by 
proof  that  it  was  fhtudulently  procured. 

Under  the  Code,  no  reply  to  an  answer  is  necessary  unless  it  sets  up  a  counter- 
claim, but  the  plaintiff  is  permitted  to  prove  any  matter  in  denial  or  avoid- 
ance of  the  answer  when  it  sets  up  new  matter,  as  the  case  may  require. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  plaintiff's 
complaint. 

W.  Watson,  for  the  appellant. 

C.  B.  Smithy  for  the  respondent. 

Daniels,  J. : 

This  action  was  brought  to  set  aside  and  annul  a  release,  on  the 
ground  of  the  defendant's  allecced  fraud  in  its  procurement.  It 
appeared    by   the  complaint,   that   a   preceding  action  had   been 

•  Moore  v.  Hamilton,  44  N.  Y. ,  666. 
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brought  for  the  recovery  of  the  debt,  and  the  release  answered  as 
a  defense.  For  that  reason  the  demurrer  was  sustained.  The 
plaintiff  insisted  that  the  decision  made  was  erroneous,  for  the 
reason  that  he  could  not  avoid  the  effect  of  the  release  by  proving  the 
fraud  in  that  action.  In  that  the  learned  counsel  for  the  plaintiff 
is  very  clearly  mistaken.  Fraud  invalidates  all  instruments,  how- 
ever solemn,  both  at  law  and  in  equity.  And  as  no  reply  is  either 
required  or  provided  for,  nnless  directed  by  special  order  of  the 
court,  to  the  defense  of  a  release,  the  plaintiff  may  avoid  and  over- 
come its  effects  by  evidence  showing  it  to  have  been  procured  by 
fraud.  The  provision  of  the  Code  upon  this  subject,  is,  that  "  the 
allegation  of  new  matter  in  the  answer,  not  relating  to  a  counter- 
claim, or  of  new  matter  in  a  reply,  is  to  be  deemed  controverted  by 
the  adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require."  *  And  it  is  so  broad,  that  it  secures  to  the  plaintiff 
the  benefit  of  every  possible  answer  to  the  defense  made  by  way  of 
new  matter  not  constituting  a  counter-claim,  as  fully  as  though  it 
were  alleged  in  the  most  complete  and  artistic  form.  He  may 
avoid  it  by  any  evidence  properly  attended  with  that  result,  under 
the  principles  of  either  law  or  equity.  This  was  held  to  be  the 
right  of  the  plaintiff  under  the  present  systena  of  practice,  when  a 
reply  was  required  to  new  matter  in  the  answer,  f  And  the  prin- 
ciple has  been  held  to  be  equally  as  applicable  since  the  reply  to 
such  a  defense  has  been  dispensed  with.  %  ^^  deciding  that  case,  it 
was  stated  by  Judge  Leonard,  who  delivered  the  opinion  of  the 
court,  that  no  reply  to  an  answer  is  necessary,  unless  it  sets  up  a 
counter-claim ;  but  the  plaintiff  is  permitted  to  prove  any  matter 
in  denial  or  avoidance  of  the  answer,  where  it  sets  up  new  matter, 
as  the  case  may  require.  § 

The  right  of  the  plaintiff  to  avoid  the  release  by  proof  of  fraud 
in  the  action  prosecuted  for  tlie  recovery  of  the  debt,  is  further 
confirmed  by  the  conclusion  stated  by  Judge  Allen,  in  deciding 
the  case  of  Dobson  v.  Pearce^  \  and  which  was  concurred  in  by 
the  court,  that  the  intent  of  the  legislature  is  very  clear,  that  all 
controversies  respecting  the  subject-matter  of  the  litigation,  should 
be  determined  in  one  action,  and  the  provisions  of  the  Code  are 

•  Code,  8  168.  t  PWllips  v.  Gorham,  17  N.  Y.,  270. 

X  Bheehan  v.  HamUton,  2  Keyes,  304.  g  Id.,  806.  1 2  Kern.,  166. 
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adapted  to  give  effect  to  that  intent.  ^  To  the  Bame  general  effect, 
also,  are  the  casefi  of  Vra/ry  v.  Goodmam,^  \  and  Foot  v.  Sprague.X 
The  plaintiff's  right  to  be  relieved  from  the  effect  of  the  release 
on  the  gronnd  of  fraud,  was,  under  these  principles,  included  in  the 
preceding  action.  This  action  to  secure  that  result  was  therefore 
improper,  and  the  decision  sustaining  the  demurrer  to  the  com- 
plaint was  right,  and  should  be  affirmed,  with  costs. 


•Davis,  P.  J.,  and  Bsady,  J.,  concurred. 
Order  aflSuined,  with  costs. 


ABRAHAM    NEW,   Respondent,  v.  GEORGE    ANTHONY 

AND   ANOTHEB,    APPELLANTS. 

InquMt  —  uiken  order  opening,  directs  easts  to  abide  event  —  ^eet  of  such  order  when 
less  than  fifty  doUars  is  recovered. 

When  an  order  opening  an  inquest  directs  that  the  costs  of  the  inquest,  and  ten 
dollars  costs  of  the  motion  for  such  order,  abide  the  event,  and  upon  the  final 
trial,  the  claim  being  one  which  might  have  been  sued  upon  in  the  ]ustice*s  court, 
the  plaintiff  recovers  less  than  fifty  dollars,  he  is  not  entitled  to  such  costs. 

Appeal  from  an  order  directing  a  readjustment  of  plaintiff 's 
costs. 

Henry  Whittaher,  Jr.^  for  the  appellants. 

E.  Ooldsmith^  for  the  rec>pondent. 

Daniels,  J, : 

The  plaintiff  in  this  action  recovered  a  judgment  on  its  trial  as  an 
inquest.  That,  on  motion,  was  vacated,  with  ten  dollars  costs  to 
the  plaintiff,  and  the  costs  of  the  inquest  were  ordered  to  abide 
the  event.  Upon  the  final  trial  had,  the  plaintiff  recovered  less  than 
fifty  dollars;  and,  as  the  claim  was  one  which  might  have  been 
sued  and  tried  in  the  court  of  a  justice  of  the  peace,  within 
the  signification  of  those  terms  as  they  are  used  in  the  provisions 
of  the  Code  concerning  costs,  the  defendants,  and  not  the  plain- 

♦a  Kern.,  165.  f  Id-,  266.  %  12  How.  Pr.,  855. 
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tiff,  were  entitled  to  their  costs  in  the  action.  They  made  no  claim 
to  the  oostB  of  the  motion,  or  of  the  inquest  taken.  But  the  plain- 
tiff claimed  that  those  costs  should  be  allowed  to  him,  because  they 
were  made,  by  the  terms  of  the  order,  to  abide  the  event  of  the 
action,  in  which  he  finally  recovered  a  verdict  for  twenty-four  dollars. 
The  order  itself  gave  the  plaintiff  merely  a  contingent  right  to  those 
ooets,  dependent  upon  the  result  of  the  litigation.  And  he  could 
only  become  entitled  to  recover  them  by  securing  such  a  result  as 
would  be  lawfully  followed  by  the  recovery  of  costs.  As  the  order 
did  not  give  him  the  costs  as  the  result  of  any  recovery  in  his  favor, 
it  must  have  contemplated  such  a  degree  of  success  as  would  be 
attended  with  the  right  to  costs  under  the  provisions  of  the  law; 
and  that  required  a  recovery  of  the  sum  of  at  least  fifty  dollars. 
The  law  did  not  interpose  for  that  purpose  in  his  behalf,  upon  the 
recovery  of  anything  less  than  that  amount,  in  to  action  of  this 
description.*  And  where  that  proves  to  be  the  case,  the  provision 
ia  absolute,  that  the  costs  shall  be  allowed  to  the  defendant.f  These 
provisions  do  not  support  the  plaintiff's  claim  to  the  allowance  of 
the  costs  of  the  inquest  and  the  motion,  for  the  costs  they  provide 
for  are  given  to  the  defendants.  There  was  no  such  recovery  in 
•  the  action,  as  .extended  or  vitalized  the  terms  of  the  order.  That 
rendered  the  plaintiff's  right  to  costs  dependent  on  such  a  recovery 
as  should  be  followed  by  the  costs  of  the  action.  And  that  was 
not  secured  by  the  plaintiff.  It  was  not  merely  a  verdict  in  his  . 
favor  that  was  contemplated,  but  such  a  verdict  as  would  give  him 
the  right  under  the  law  to  recover  costs.  If  that  had  not  been  the 
design  of  the  court  in  making  the  order,  more  explicit  language 
on  that  subject  would  have  been  employed. 

It  is  manifest  that  the  court  did  not  regard  the  plaintiff  as  having 
an  unqualified  right  to  the  costs  in  question ;  otherwise  they  would 
not  have  been  made  dependent  upon  a  future  event.  By  the  direc- 
tion which  was  given,  the  event  the  right  depended  upon  was  one 
which  the  law  provided  should  be  attended  with  the  recovery  of 
costs  in  the  action.  Nothing  less  than  that  could  have  been  designed 
to  give  the  plaintiff  the  full  benefit  of  what  the  order  itself  did 
not  provide  he  should  have.  No  decisive  authority  has  been  found 
upon  this  subject,  but,  so  far  as  they  apply  to  it  at  all,  the  following 

•Code,  §304.  t  Code,  S  805. 
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cases  support  the  condusion  already  mentioned :  GHldaH  v.  Glad- 
etone^  *  Bull  v.  Ketchum^  \  Koon  v.  Thumnom,  %  It  was  claimed 
that  the  order  was  not  appealable,  but,  under  the  rule  which  is  now 
well  established,  that  position  is  untenable.  § 

The  order  should  be  reversed  and  the  motion  denied,  but,  under 
the  circumstances,  without  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Oixier  reversed  and  motion  denied,  without  costs. 


HENRY   L.  BUTLER   and  others,  Appellants,  v,  LOUISA 
DOUAI  WEHLE,  Impleaded,  etc.,  Respondeni\ 

BiBimediu — d&c^Hon  cf —  AttCLchment  —  Action  in  equity  to  set  off  debt  against  jv^gmeni. 

Where  a  party  against  whom  a  judgment  has  been  recovered  commences  an  action 
against  his  judgment  creditor  for  the  purpose  of  recovering  a  claim  existing  in 
his  favor  against  such  judgment  creditor,  and  in  such  action  issues  an  attach- 
ment and  by  virtue  thereof  attaches  such  judgment,  he  is  precluded,  while  the 
suit  in  which  such  attachment  issued  is  pending,  from  maintaining  an  action  in 
equity  to  apply  the  debt  sued  on  in  such  action  as  a  set-off  against  the  judgment 
recovered  against  him. 

Appeal  from  order  denying  a  motion  to  continue  an  injnnction. 

On  May  26,  1871,  Mrs.  Wehle  recovered  a  judgment  against 
Butler,  Broome  &  Ciapp,  the  plaintiffs,  for  $6,287.44,  in  the 
Superior  Court  of  the  city  of  New  York,  on  which  an  execution 
was  issued. 

The  defendant,  Mrs.  Wehle,  was  indebted  to  Butler,  Broome  & 
Olapp,  the  plaintiffs,  and  in  December,  1869,  a  suit  was  commenced, 
and  is  still  pending,  in  the  New  York  Common  Pleas,  in  favor  of 
the  plaintiffs  and  against  her,  to  recover  that  debt. 

On  the  1st  of  November,  1874,  attachments  were  issued  in  said 
action  from  the  Court  of  Common  Pleas  in  favor  of  the  plaintiflb 

•  13  East.  668.  1 3  Denio,  188.  J  2  HiU,  857. 

§  Security  Bank  v.  National  Bank  of  Commonwealth,  0  N.  T.  Sup.  Ct.  (2  Hun), 
287,  and  cases  cited. 
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therein,  which  attachments  were  served  on  Butler,  Broome  &  Olapp, 
and  their  said  indebtedness  to  Mrs.  Weble  on  said  judgments  was 
duly  attached  by  the  sheriff. 

This  action  was  brought  to  restrain  the  defendant  from  collecting 
the  amonnt  of  her  judgment  against  the  plaintiffs ;  and  a  pre- 
liminary order  and  injunction  were  granted  herein,  but  the  injunc- 
tion not  continued  on  the  return  day  of  the  order  to  show  cause 
accompanying  it. 

St&phen  W.  FuUerton,  for  the  appellants.  That  a  claim,  not  in 
judgment,  against  an  insolvent  may  be  set  off  by- a  court  of  equity 
against  a  judgment  in  favor  of  the  insolvent,  is  an  ancient  and  well 
recognized  ground  of  original  equity  jurisdiction.  (Waterman  on 
Set-off  [2d  ed,],  pp.  18,  19  and  20 ;  p.  84  and  note ;  p.  124  and 
note;  p.  184  and  note,  and  pp.  450  to  465,  and  cases  there  cited; 
Lindsay  v.  Jackson^  2  Paige,  681 ;  Qay  v.  Oay^  10  id.,  369 ;  Simp- 
9an  V.  ffarty  14  ^Fohns.,  63 ;  Smdth  v.  Felton,  43  N.  Y.,  419  ;  Zog- 
baum  V.  Parker^  55  id.,  120 ;  Hose  v.  ffart,  2  Smith's  Lead.  Oases, 
309;  Pond  v.  Smith,  4  Conn.,  297;  BMvns  v.  HoUey  [Court  of 
Appeals,  of  Kentucky],  1  Monroe,  191 ;  Wdcott  v.  SvUivcm,  1 
Edw.  Ch.,  399 ;  Matter  of  Olohe  Ins.  Co.,  2  id.,  626 ;  White  v. 
Wiggins,  32  Ala.,  424;  Merrill  v.  Souther,  6  Dana,  305.)  The 
insolvency  of  the  party  against  whom  the  set-off  is  claimed,  is  a 
sufScient  ground  for  the  exercise  of  the  jurisdiction  of  a  court  of 
equity  in  allowing  a  set-off  in  cases  not  provided  for  in  the  statute, 
although  the  demands  are  not  in  judgment.  {Gay  v.  Gay,  10  Paige, 
369;  Lindsay  v.  Jackson,  2  id.,  581,  and  cases  there  cited.) 

Chas.  WeMe,  for  the  respondent.  The  court  was  right  in  refus- 
ing to  continue  the  injunction,  as  a  continuance  of  it  would  be  an 
interference  with  the  process  of  a  court  of  co-ordinate  jurisdiction. 
(Bagg  v.  Jefferson,  10  Wend.,  616.)  Assuming,  for  the  sake  of  the 
argument,  that  this  court  had  the  right  to  prevent  another  court  of 
coK)rdinate  jurisdiction  from  exercising  its  lawful  jurisdiction  in  a 
suit  therein  pending,  it  ought  not  to  exercise  that  right  to  offset  a 
simple  debt  against  a  judgment.  {Dunkin  v.  Vandenherg,  1  Paige, 
622 ;  Harris  v.  Palmer,  5  Barb.,  105 ;  Waterman  on  Set-off,  §§  323, 
332.)  The  pretended  set-off  is  already  secured  to  the  plaintiffs  by 
attachments  levied  at  their  instance  on  defendant's  property. 
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Daniels,  J. : 

The  substantial  relief  demanded  by  the  plaintiffs  in  this  action, 
is  the  set-off  of  a  demand  claimed  to  exist  in  their  favor  against  a 
judgment  recovered  by  the  defendant  against  them,  and  which  she 
endeavored  to  collect  by  execution.  Before  the  commencement  of 
the  suit,  another  action  was  commenced  by  them  against  her  for  the 
recovery  of  the  debt  relied  upon  as  a  set-off.  In  that  action,  accord- 
ing to  the  sworn  answer  of  the  defendant,  an  attachment  was  issued 
in  the  plaintiffs'  favor,  and  the  judgment  was  attached  by  virtue 
of  it. 

The  affidavit  of  Mr.  Crosby,  one  of  the  plaintiffs'  attorneys, 
admits  the  issuing  of  the  attachment,  without  denying  the  seizure  of 
the  judgment  under  it.  In  this  state  of  the  case,  it  may,  therefore, 
be  assumed  that  the  statement  of  that  fact  in  the  answer,  verified 
by  the  affidavit  of  the  defendant's  attorney,  is  true.  It  isjentirely 
clear,  that  if  the  suit  in  which  the  attachment  has  been  issued  shall 
proceed  to  judgment,  the  plaintiffs  will  be  able  to  satisfy  their  debt 
by 'means  of  the  seizure  of  the  judgment  recovered  by  the  defend- 
ant against  them.  And  that  would  constitute  a  complete  defense 
to  the  present  action,  to  apply  it  toward  the  partial  extinguishment 
of  the  same  judgment,  as  an  equitable  set-off. 

A  similar  consequence  would  result  from  a  judgment  in  the 
plaintiffs'  favor  in  this  action.  After  that,  the  right  to  proceed 
under  the  attachment  would  be  determined.  It  is  entirely  apparent 
from  these  facts,  that  both  remedies  cannot  be  at  the  same  time 
prosecuted  and  enforced  by  the  plaintiffs.  They  are  inconsistent 
with  each  other.  And  beyond  that,  one  is  legal,  and  the  other  is 
equitable.  The  policy  of  the  law  is  opposed  to  such  proceedings. 
It  does  not  allow  one  party  to  vex  and  harass  another  with  two 
different  and  inconsistent  proceedings,  carried  on  at  the  same  time, 
to  produce  what  in  substance  must  be  the  same  result.  A  different 
practice  would  be  unreasonable  as  well  as  oppressive,  and  the  law 
will  not  permit  it.* 

The  plaintiffs  elected  to  proceed  by  virtue  of  their  attachment 

^    previously  issued  in  an  action  for  the  recovery  of  their  debt.     And 

while  that  proceeding  is  pending,  they  are  concluded  by  that  election 

from  maintaining  an  action,  afterward  commenced  in  equity,  to 

*  Livingston  v.  Kane,  8  Johns.  Ch.,  224;  Sanger  v.  Wood,  id.,  416. 
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apply  the  debt  as  an  eqnitable  set-off  toward  the  satisfaction  of  the 
jadgment  recovered  against  them.  * 

For  that  reason  the  plaintiffs  had  no  right  to  an  injunction 
restraining  the  enforcement  of  the  judgment  against  them  in  this 
action.  The  order  shonld  be  affirmed,  with  ten  dollars  costs  besides 
disbursements. 

Davis*  P.  J.,  concurred. 

Ordered  accordingly. 


JOHN    GRAY    Am)    another,   Respondents,   v.  THOMAS 
GANNON,  Appellant. 

Ambiguity  a»  to  order  for  shipment — eooplained  by  course  adopted  under  prior  Mp- 
me/U  under  the  same  contract —  SubsiantkU  performance  —  token  sufficient. 

For  the  pmpoee  of  explainmg  an  ambiguity  in  an  order  relating  to  the  ahipment 
of  an  engine,  evidence  may  be  given  of  the  course  adopted  and  approved  of  in 
the  prior  shipment  of  another  engine  under  the  same  contract 

The  performance  of  an  agreement  must  be  such  as  is  required  by  the  true  spirit 
and  meaning  of  the  contract,  and  the  intention  of  the  parties.  A  substantial 
performance  is  all  that  is  required,  unless  it  be  expressly  stipulated  otherwise, 
when  the  party  receiving  it  will  derive  from  it  all  the  benefits  that  would  have 
resulted  from  a  literal  performance,  and  in  practically  the  same  way. 

Appeal  from  a  judgment  recovered  on  a  trial  at  the  circuit. 

S.  G.  ConabUy  for  the  appellant. 

Wnh.  F.  Shepardy  for  the  respondents. 

Daniels,  J. : 

The  plaintiffs  recovered  a  verdict  for  $500  and  interest,  upon  an 
order  drawn  in  their  favor  by  Brooks,  Bacon  &  Co.  upon  the 
defendant,  and  accepted  in  writing  by  him.  By  the  terms  of  the 
order,  the  defendant  was  requested  by  its  drawers  to  accept  from 
the  plaintifis  the  twenty  horse  power  hoisting  engine  made  for 


*  Goes  V.  Mather,  3  Lans.,  288 ;  Rodermund  v.  Clark,  46  N.  Y.,  854. 
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Messrs.  A.  Thomson  &  Co.,  New  Orleans,  and  pay  the  amonnt  of 
the  contract,  $735 ;  $500  on  delivery  on  board  in  New  York,  and 
the  balance,  $235,  as  soon  as  word  was  received  from  Thomson  & 
Co.,  and  charge  to  account  of  the  drawers. 

The  order  was  indefinite  and  uncertain  in  its  description  of  the 
manner  in  which  the  delivery  of  the  engine  on  board  was  to  be 
made  to  constitute  a  compliance  with  its  tenns ;  and  to  ascertain 
the  intention  of  the  parties  to  it  on  that  subject,  evidence 
was  offered  and  received  to  show  their  understanding,  as  that  was 
exhibited  in  what  had  passed  between  them,  and  the  course  that 
was  adopted  and  approved  of  in  the  shipment  of  a  preceding  engine 
manufactured  for  Thomson  &  Co.  under  the  same  contract.  From 
that,  it  appeared  that  the  other  engine  was  shipped  to  Thomson  & 
Co.  at  New  Orleans,  by  the  plaintiffs,  in  the  defendant's  name  as  the 
shipper,  or  consignor,  and  that  the  engine  mentioned  in  the  order 
was  designed  to  be  sent  in  the  same  way.  That  was  the  delivery 
on  board  mentioned  in,  and  imperfectly  expressed  in,  the  order 
accepted  by  the  defendant.  And  the  evidence  was  proper  for  that 
purpose.  *  The  exceptions  taken  to  the  rulings  admitting  it,  were 
therefore  properly  overruled. 

After  the  order  was  drawn  and  accepted,  the  plaintiffs  delivered 
the  engine  on  board  the  steamship  Cortes,  at  New  York,  consigned 
to  Thomson  &  Co.  at  New  Orleans.  The  bill  of  lading  was  in  the 
form  ordinarily  used,  and  similar  in  all  respects  to  the  one  under 
which  the  first  engine  *was  sent,  except  that  it  named  the  plainti& 
instead  of  the  defendant  as  the  shippers,  or  consignors.  Upon 
that  and  the  order,  they  applied  to  the  defendant,  for  payment  of 
the  $500.  He  refused  to  pay ;  and  the  evidence  tended  to  show 
that  he  placed  such  refusal  on  the  failure  to  name  him  as  consignor 
of  the  engine  in  the  bill  of  lading.  Further  evidence  was  given, 
tending  to  show  that  the  bill  of  lading  was  offered  and  tendered  to 
the  defendant  both  before  and  after  the  steamer  sailed,  and  tliat  on 
its  surrender  by  the  defendant,  no  diflBculty  would  have  been 
encountered  in  procuring  another  in  its  place,  containing  the 
defendant's  name  as  the  shipper. 

By  the  omission  to  have  the  defendant  named  in  the  bill  of 
lading  as  the  shipper  of  the  engine,  the  plaintiffs  were  involved  in 

•  Grieraon  v.  Mason,  3  N.  Y.  Sup.  Ct.  R,  185. 
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what  was  a  literal  failure  to  pertbAn  in  the  manner  agreed  upon 
between  the  parties.  And  if  they  were  bound  to  show  such  a 
compliance  before  they  could  recover  the  first  payment  mentioned 
in  the  order,  then  the  judgment  rendered  in  their  favor  cannot  be 
sustained.  But  a  literal  performance  of  the  condition  on  which 
the  right  to  payment  is  rendered  dependent,  is  not  always  required 
to  entitle  the  claimant  to  recover.  For  that  purpose,  a  substantial 
performance  has,  in  some  cases,  been  deemed  to  be  suflScient. 
Parties  may,  by  the  terms  of  their  agreement,  render  the  right  to 
payment  dependent  on  the  literal  performance  of  an  act  on  the 
part  of  the  person  to  receive  it.  And  where  that  appears  to  be 
the  case,  it  can  be  no  otherwise  recovered,  where  no  dispensation 
of  the  condition  may  exist,  tlian  by  showing  such  a  performance  as 
the  agreement  in  terms  requires.  But  this  is  not  a  case  of 
that  description,  for  it  was  not  specifically  agreed,  at  any  time,  that 
the  plaintiffs  should  only  be  paid  on  the  production  of  a  bill  of 
lading  showing  a  shipment  of  the  engine  by  the  defendant.  What 
in  effect  was  agreed  upon,  was,  that  the  engine  should  be  delivered 
on  board  a  steamer  at  New  York,  for  Thomson  &  Co.,  at  New 
Orleans,  as  the  preceding  engine  had  been  sent.  .  That  had  been 
manufactured  for  them,  and  was  to  be  delivered  so  that  it  would 
be  carried  and  transported  to  them  at  their  place  of  residence. 
And  before  the  manufacturers  could  require  payment  under  the 
terms  of  the  order,  it  was  necessary  that  a  delivery  should  be 
shown  that  would  be  attended  with  that  result.  The  defend- 
ant was,  in  fact,  the  agent  of  Thomson  &  Co.,  and  whatever 
he  did  in  reference  to  the  property,  was  for  the  purpose  of 
promoting  that  object.  He  had  no  interest  in  it  different  from 
them ;  but  his  control  over  it  was  restricted  to  that  disposition  of 
it.  And,  for  that  purpose,  a  shipment  in  the  name  of  the  plain- 
tiffs, as  consignors,  was  just  as  effectual  as  one  made  in  the  name  of 
the  defendant.  The  property  was  as  sure  to  be  safely  transported 
under  one  name  as  it  could  have  been  under  the  other.  It  was 
objected  that  it  could  not  be  insured  as  well ;  but  that  is  very 
clearly  a  mistake ;  the  title  and  interest  of  the  consignees  would 
be  the  same  in  either  case.  And,  for  that  reason,  it  could  be 
insured  the  same  with  the  plaintiffs'  name  as  consignors,  as  though 
the  bill  of  lading  had  acknowledged  its  receipt  from  the  defendant. 
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Not  the  slightest  difficulty  coald  be  occasioned  in  that  respect,  by 
the  circumstance  that  the  bill  of  lading  named  the  plaintiffs  instead 
of  the  defendant  as  the  shippers.  The  delivery  was  made  sub- 
stantially in  the  manner  contemplated  by  the  agreement  and  the 
terms  of  the  order.  For  it  placed  the  engine  on  its  transit  to 
the  purchasers,  and  no  more  than  that  would  have  been  done  if 
it  had  been  sent  in  the  name  of  the  defendant  as  sliipper.  It  was  a 
substantial  compliance  with  an  agreement  containing  no  explicit 
stipulation  that  payment  should  only  be  made  on  performance  of  a 
different  description.  And  that  was  sufficient  to  perform  the  obli- 
gation qt  the  plaintiffs,  as  long  as  it  was  made  to  appear  by  the 
evidence,  and  found  by  the  jury,  that  the  bill  of  lading  actually 
taken  by  the  plaintiffs  was  offered  and  tendered  to  the  defendant 
when  payment  was  applied  for  on  the  order.  The  rule  upon  this 
point  has  been  stated  to  be,  that  the  performance  must  be  such  as 
is  required  by  the  true  spirit  and  meaning  of  the  contract,  and  the 
intention  of  the  parties,  as  expressed  therein.  A  mere  literally 
accurate  performance  may  wholly  fail  to  satisfy  the  true  purpose  of 
the  contract,  and  such  a  performance  is  not  enough,  if  the  true 
purpose  of  the  contract  can  be  gathered  from  it,  according  to  the 
established  rules  of  construction.*  The  performance  which  was 
shown  and  offered  by  the  plaintiffs  was  substantially  all  that  could 
be  required  from  them,  and  it  secured  to  the  consignees  and  the 
defendant  all  the  benefits  and  advantages  which  would  have  been 
derived  from  that  which  he  insisted  upon,  and  practically  in  the 
same  way.  The  exceptions  which  were  presented  to  the  charge 
and  the  refusal  to  charge,  requiring  a  literal  performance  to  be 
shown  on  the  part  of  the  plaintiffs  before  they  should  be  allowed  to 
recover  the  first  installment  mentioned  in  the  order,  for  these 
reasons  are  incapable  of  being  maintained. 

The  defendant  alleged  and  proposed  to  prove  by  way  of  defense, 
that  the  engine  was  defectively  constructed,  and  that  it  would 
require  the  expenditure  of  a  considerable  sum  of  money  to  put  it 
in  the  condition  required  by  the  contract  made  for  it.  This  defense 
was  excluded  by  the  court,  and  the  defendant  excepted.  The 
engine  was  in  fact  constructed  under  a  contract,  but  it  was  not 

•2  Parsons  on  Contracts  (5th  ed.),  656;  1  Story  on  Contracts  (4th  ed.),  36,  37, 
%  82;  Sinclair  v.  Tallmadge,  35  Barb.,  602. 
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made  with  the  plaintifis.  It  was  between  ThoinBon  &  Co.  and 
Bit>ok8,  Bacon  &  Go.  The  plaintiiFs  were  not  parties  to  it,  nor  to 
any  other  contract  with  Thomson  &  Co.,  or  with  the  defendant, 
beyond  that  for  the  delivery  of  the  engine  as  it  had  been  manufac- 
tared.  If  any  claim  for  compensation  existed,  under  the  contract 
made,  for  the  imperfect  construction  of  the  engine,,  it  was  against 
Brtoks,  Bacon  &  Co.,  who  alone  had  agreed  that  it  should  be  built  in 
the  manner  claimed  by  Thomson  &  Co.  The  plaintiffs  constructed 
it  for  Brooks,  Bacon  &  Co.,  and  under  their  employment;  and 
when  it  was  completed,  and  before  the  order  on  the  defendant  was 
drawn  and  accepted,  Mr.  Bacon  of  that  firm  examined  and  accepted 
it,  and  notified  the  defendant  that  he  had  done  so,  and  had  found  it 
complete  and  ready  for  shipment,  as  ordered  by  Mr.  Thomson. 
That  showed  a  full  performance  of  the  plaintiffs'  obligations,  as 
the  manufacturers,  to  the  satisfaction  of  the  persons  who  had 
employed  them ;  and  for  that  they  were  then  entitled  to  payment 
from  Brooks,  Bacon  &  Co.  There  was  no  ground  on  which  that 
could  be  successfully  resisted,  simply  because  the  contract  between 
Brooks,  Bacon  &  Co.  and  Thomson  &  Co.  had  not  been  performed 
according  to  its  tenns.  If  that  were  true,  it  constituted  a  good 
daim  for  remuneration  against  Brooks,  Bacon  &  Co.,  but  not 
against  the  plaintifb. 

It  was  to  pay  the  plaintiffs  what  had  become  due  to  them  for 
constructing  the  engine,  that  the  order  in  suit  was  drawn  and 
accepted.  And  by  that  the  defendant  agreed  to  pay  them  the  first 
installment  of  $500,  when  the  engine,  as  it  then  was  made,  should 
be  delivered  on  board  at  the  city  of  New  York,  He  did  not 
qualify  his  obligation  by  requiring,  as  a  condition  on  which  the 
right  to  payment  should  depend,  that  the  engine  should  be  found  to 
be  raannfactnred  as  the  contract  between  Thomson  &  Co.  and  Brooks, 
Bacon  &  Co.  required  it  to  be.  But  his  undertaking  was  absolute 
to  pay  on  its  delivery  on  board  a  steamer  for  Thomson  &  Co.  As 
the  indefinite  and  incomplete  terms  of  the  order  were  rendered 
intelligible  and  effectual  by  the  other  evidence  in  the  case,  and  as 
that  was  substantially  performed  by  the  plaintiffs,  they  became 
entitled  to  the  payment  the  defendant  had  agreed  in  that  event  to 
make  to  them.  The  case  presented  a  simple  question  of  fact,  and 
that  was  fairly  submitted  to  the  jury.     There  was  no  error  in  any 
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of  the  rulings  made  by  the  court,  and  the  judgment  should,  there- 
fore, be  affirmed. 


Davis,  P.  J.,  and  Bbady,  J.,  concurred. 
Judgment  affirmed. 


62^ 


-^ — ^21  GEORGE  W.  MILLER,  Appellant,  v,  JOHN  P.  WHITE  and 

65  AD  ^117  OTHERS,  ReSI'ONDBNTB. 

OomplaifU  —  dtfective  as  not  stating  cause  of  action  —  how  cured  by  anaioer. 

Where  a  complaint  simply  alleges  an  indebtedness  to  exist  without  stating  the 
facts  necessary  to  show  such  indebtedness,  but  an^answer  is  put  in,  stating  the 
matter  so  omitted  in  the  complaint,  and  the  case  has  been  tried,  and,  on 
appeal,  a  new  trial  ordered,  the  court  will  not,  on  such  new  trial,  dismiss  the 
complaint  on  the  ground  that  it  does  not  state  a  cause  of  action. 

In  such  case,  when  the  answer  alleges  that  the  indebtedness  referred  to  in  the 
complaint  accrued  for  work  at^  labor  performed,  and  proceeds  to  disclose  facts 
rendering  the  contract  void  as  against  public  policy,  the  complaint  and  answer 
sufficiently  present  the  plaintiff's  case,  and  if  the  contract  is  not  void  as  against 
public  policy,  or  for  some  other  valid  reason,  all  that  is  required  to  justify  a 
recovery  appears  by  the  pleadings. 

Appeal  from  an  order  dismissing  plaintiff's  complaint  on  the 
ground  that  the  facts  set  forth  in  it  did  not  constitute  a  cause  of 
action. 

The  action  was  brought  to  charge  the  defendants  as  trustees  of 
the  Gutta  Percha  Manufacturing  Company,  a  corporation  created 
under  the  general  law  of  this  State,*  for  an  indebtedness  of  that 
company,  to  the  plaintiff,  upon  which  a  judgment  was  recovered 
against  the  company,  in  1865,  on  the  ground  that  the  defendants 
had  failed  to  file  and  publish  in  January,  1865,  the  report  required 
by  the  statute. 

The  complaint  set  forth  the  recovery  of  a  judgment  against  the 

*  Chap.  40,  Laws  of  1847. 
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oompanj,  that  execution  was  returned  unsatislied,  and  that  the  said 
judgment  was  unpaid  and  in  full  force. 

Robert  SeweUj  for  the  appellant. 
H,  Sheldon^  for  the  respondents. 

Daniels,  J. : 

The  action  was  brought  against  the  defendants,  as  trustees  of 
the  Gutta  Percha  Manufacturing  Company,  a  corporation  created 
under  the  laws  of  this  State  for  the  foinnation  of  corporations  for 
manufactnring,  mining,  mechanical  and  chemical  purposes.  They 
were  prosecuted  under  the  provision  of  the  statute  rendering  the 
trustees  of  those  corporations  liable  personally  for  debts  owing,  for 
fidling  to  make,  publish  and  file  their  report.^ 

The  complaint  seems  to  have  been  suflScient  in  all  respects,  except 
that  relating  to  the  nature  of  the  plaintiff's  demand.  As  to  that,  it 
was  framed  on  the  mistaken  theory  that  the  recovery  of  a  judgment 
against  the  corporation  was  necessary,  before  an  action  could  be 
maintained  against  the  trustees.  And  for  that  reason  the  usual 
allegations  describing  the  demand  sued  for,  were  probably  omitted. 
Both  parties  appear  to  have  been  involved  in  the  same  mistake,  as  to 
the  necessity  of  a  preceding  recovery  against  the  corporation.  And 
the  defendant  therefore  fully  answered  the  defective  complaint,  and 
in  doing  so  described  what  the  plaintiff  had  omitted  to  state  :  the 
consideration  out  of  which  the  demand  was  supposed  to  have  arisen. 
Upon  the  issue  so  framed  the  action  was  tried  and  determined  in 
favor  of  the  plaintiff,  and  a  new  trial  ordered  on  the  reversal  of  the 
judgment  by  the  Court  of  Appeals.  After  so  much  litigation  in  the 
case,  there  can  be  no  reason  for  believing  that  the  defendants  can 
be  misled  as  to  the  nature  or  description  of  the  claim  made  against 
them.  Their  protection,  therefore,  does  not  require  a  dismissal  of 
the  complaint  at  the  present  stage  of  the  proceeding. 

The  plaintiff  averred  that  the  company  was  indebted  unto  him, 
on  the  1st  of  June,  1865 ;  and  then  stated  that  he  recovered  a 
judgment  against  the  company  on  the  debt,  on  the  27th  of  June, 
1866,  for  the  sum  of  $24,734.62,  which  remained  wholly  unpaid. 

*  8  N.  Y.  Stats,  at  Lai^e,   785,  §  13. 
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This,  though  not  a  direct,  was  an  argumentative  allegation  that  the 
plaintiiF  hsA  such  a  demand  against  the  company  on  the  1st  of  Jane, 
1865.  Standing  by  itself,  the  cause  of  action  was  not  probably 
sufficiently  stated  to  be  good  against  a  demurrer.  But  the  defend- 
ants, by  their  answer,  alleged  that  the  judgment  was  founded 
upon  a  claim  for  work,  labor  and  services,  done  and  performed  by 
the  plaintiff  in  procuring  contracts  for  supplies  from  the  govern- 
ment of  the  United  States,  and  then  proceeded  to  disclose  facts 
rendering  the  contracts  void  as  against  public  policy.  The  aver- 
ment that  the  pretended  debt  accrued  for  work  and  labor  performed 
by  the  plaintiff,  supplied  the  substantial  defect  existing  in  the 
complaint ;  and,  together  with  the  defenses  presented  against  its 
recovery,  created  a  substantial  issue  of  fact  for  trial  in  the  action. 
The  answer  and  the  complaint  together,  sufficiently  presented  the 
plaintiff's  case  to  show  what  his  cause  of  action  was.  And  if  the 
contract  shall  not  be  shown  by  the  defendants  to  be  void  as  against 
public  policy,  or  for  some  other  valid  reason,  all  that  will  be  required 
to  justify  a  recovery,  appears  by  the  pleadings.  The  defect  in  the 
complaint  was  cured  by  the  answer.  Both,  taken  together,  showed 
that  the  plaintiff  claimed  to  have  a  debt  against  the  company  for 
the  amount  mentioned,  and  the  answer  stated  it  to  be  for  labor 
and  services  performed  by  him.  These  facts,  with  those  showing 
the  defendants  to  have  been  at  the  time  trustees  who  failed  to  make 
the  report  required  from  them  by  the  statute,  constituted  a  cause 
of  action  against  them.  The  order  dismissing  the  complaint  was 
wrong,  and  it  should  be  reversed,  with  ten  dollars  costs  besides 
disbursements. 

Davis,  P.  J.,  and  Brady,  J.,  concurred  for  reversal  for  the  reasons 
stated  by  Daniels,  J.,  and  also  on  the  ground  that  the  practice 
adopted  in  moving  to  dismiss  the  complaint  was  altogether  irregular. 


Ordered  accordingly. 
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In  the  Matter  of  the  Application  of   EDWARD  SCHELL, 

Trustee,  etc. 

Rea»naN6  annpeTuaium^  U>  trustee  —  eomtrucHon  of  words  —  skUuiory  commissions 

not  proper  measure. 

When  the  creator  of  a^trast  expressly  provides  that  the  trustee  shall  have  a  rea- 
sonable compensation  for  his  services,  the  compensation  must  be  determined 
with  reference  to  the  special  circumstances  of  the  estate  and  the  services 
performed.  * 

The  statute  regulating  the  commissions  of  executors,  etc.,  does- not  apply  to  such 
acase. 

Appeal  from  an  order  made  at  Special  Term,  making  an  allow- 
ance to  the  trustee  above  named  for  hie  services,  and  confirming 
the  report  of  the  referee  on  the  accounting  before  him.  The 
oestui  qtte  trust  objected  to  the  allowance  of  $1,500  to  the  trustee, 
in  addition  to  an  allowance  of  five  per  cent  for  collecting  the  rents 
of  real  estate,  and  the  question  presented  on  this  api>eal  was, 
whether  the  allowance  was  unreasonable. 

Wm.  C,  Traphagen  and  Enoch  L,  Fanch&r^  for  the  trustee. 

5.  F,  Dunning^  for  the  appellant. 

Opinion  by  Bbady,  J. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Order  affirmed,  with  ten  dollars  costs  besides  disbursements. 

*  In  the  Matter  of  E.  Schell,  etc.,  58  N.  Y.,  add. 
Hun— Vol.  IV.        9 
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CHARLES  P.  HUNTINGTON  and  another,  Appellants,  v. 
WILLIAM  B.  DINSMORE,  President,  etc.,  of  the  Adams 
Express  Company,  Respondent. 

Receipt  of  express  company  —  effect  of. 

In  the  absence  of  iraud  or  imposition,  the  receipt  delivered  by  the  agent  of  an 
express  company  to  the  person  shipping  a  package  must  be  held  to  be  the  con- 
tract between  the  parties.* 

It  is  immaterial  whetlier  or  not  the  amount  paid  by  the  agent  of  the  shipper  was 
more  or  less  than  the  usual  charge  for  carriage. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
a  verdict  directed  by  the  court. 

E.  Terry^  for  the  appellants.  v 

jjf.  Da  Ooata^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

BsADT  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed. 


GEORGE,  THE  Count  Joannes,  Respondent,  v.  ^  LOUIS  J. 
JENNINGS  and  GEORGE  JONES,  EDrroR  and  Publishbb 
of  the  "  New  Yobk  Times  "  Newspaper. 

IaM — truth  of  allegatums  —  bar  to  emt  in  civil  aotioM  —  Motive  immaterial  — 
otherwiee  in  criminal  proeecutions  —  State  Cone,^  art,  1,  sec.  8  —  Motion  for  a 
new  trial — ground  cf^  should  be  stated. 

It  is  not  error  to  deny  a  motion  for  a  new  trial  when  no  grounds  for  it  are  stated ; 
nor  will  the  appellate  court  entertain  questions  raised  there  for  the  first  time. 

*Belger  v.  Dinsmore,  61  N.  Y.,  166  ;  CoUender  v.  Dinsmore,  55  id.,  200;  Wet- 
zell  V.  Dinsmore,  64  id,,  406 ;  Magin  v.  Dinsmore,  Court  of  Appeals ;  Long  v. 
N.  Y.  C.  R  R.  Co.,  60  N.  Y.,  76 ;  Root  v.  Great  W.  R.  R.  Co.,  45  id.,  524;  Reed 
y.  U.  S.  Ex.  Co.,  48  id.,  402;  Babcock  v.  The  L.  S.  &  M.  8.  R  R,  49  id.,  491; 
Breese  v.  The  U.  8.  Telegraph  Co.,  48  id.,  182. 
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The  constitutional  provision  (§  8,  art.  1)  that,  in  cases  of  libel,  *Mf  it  shall 
appear  to  the  jury  that  the  matter  charged  as  libelous  is  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the  party  shall  be  acquitted,"  applies 
only  to  criminal  prosecutions. 

In  civil  actions,  where  the  truth  of  the  alleged  libel  is  pleaded  in  justification,  it 
may  be  proved  as  a  complete  bar  to  the  suit.  In  such  cases  the  motive  with 
which  the  publication  was  made  is  not  material.  * 

The  rule  is  the  same  in  slander  cases,  f 

Appeal  from  a  judgment  entered  on  a  verdict,  and  from  an  order 
denying  a  motion  for  a  new  trial.  This  action  was  brought  to 
recover  damages  of  the  defendants  for  the  publication  of  an  alleged 
libelous  article  concerning  the  plaintiff  in  the  New  York  Times, 
of  January  27,  1871. 

Hamilton  CoU^  for  the  appellants. 

George^  the  Count  Joannes^  respondent  in  person. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bradt,  JJ.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 


JAMES  V.  SCHENCK,  Appellant,  v.  DANIEL  P.  INGRA- 
HAM,  Jr.,  and  others.  Respondents. 

Baoeiwr — payment  by,  of  unfounded  da/ims  —  confirmed  by  order  of  t/ie  court  — 

remedy  of  creditor. 

When  the  evidence  establishes  the  fact  that  claims,  allowed  and  paid  out  of  funds 
in  the  hands  of  a  receiver  by  an  order  of  the  court,  are  fictitious  and  unfounded, 
the  proper  proceeding  by  a  creditor  of  the  fiind  is  to  apply  to  be  made  a  party 
to  the  suit  in  which  the  order  was  made,  and  to  have  such  order  vacated ;  for  in 
such  proceeding  the  court  has  a  wider  discretion  and  greater  power  for  relief 
than  in  an  independent  action  depending  for  its  success  upon  satisfactory  proof 
of  fraud, 

•Root  V.  King,  7  Cow.,  619  ;  8.  C,  4  Wend.,  118. 
f  Baum  V.  aause,  5  Hill,  106. 
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Appeal  from  an  order  denying  a  motion  to  have  certain  orders, 
directing  the  distribntion  of  funds  in  the  hands  of  a  receiver,  and 
discharging  such  receiver,  set  aside  and  vacated. 

The  defendant  Ingraham  was  appointed  receiver  in  an  action  to  • 
settle  up  certain  partnership  affairs,  and  paid,  as  was  claimed  on 
this  application,  and  as  the  Gen3ral  Term  was  of  opinion,  exorbi- 
tant fees  to  his  counsel,  and  retained  an  improper  sum  for  his  own 
services,  which  acts  were  done,  as  the  plaintiff  claimed,  in  pursa- 
ance  of  a  fraudulent  agreement  between  the  receiver  and  his 
counsel. 

Admn  C.  EUiSj  for  the  appellant. 

John  E.  BurriU^  for  the  respondent  Ingraham. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  concurred. 

Judgment  affirmed,  with  costs. 


ANNA  K.  GILMAN,  Appellant,  v,  THEOPHILUS  GILMAN, 

Eespondent. 

Discretwna/ry  power  in  executors  —  muet  be  eoDerdeod  by  motjoriiy. 

Where  a  discretionary  power  is  given  to  executors  to  withhold  payments  to  cer- 
tain children  of  the  testator,  it  must  be  exercised  by  a  majority  of  the  executors. 

Appeal  from  an  order  of  the  surrogate  of  the  county  of  New 
York,  directing  the  payment  of  $25,000  to  the  respondent,  as  part 
of  his  residuary  interest  in  the  estate  of  the  testator.  The  payment 
was  opposed  by  one  of  the  then  executors :  1st.  Because  she  thought 
it  desirable  that  the  payment  should  be  deferred,  the  testator  having 
given  a  discretionary  power  to  his  executors  to  withhold  payment 
from  his  children,  for  a  suitable  period  beyond  the  age  of  twenty- 
five  years ;  2d.  That  the  amount  would,  with  what  the  respondent 
had  already  received,  exceed  what  had  been  paid  to  the  other  lega- 
tees, which  was  denied  by  the  respondent.  The  court  modified  the 
order  by  reducing  the  amount  to  $17,000. 
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PENFIELD  V.  JAMES.  69 

FnusT  Depabthent,  Mabch  Term,  1875. 
E,  67.  Benedict^  for  the  appellant. 

Ctiarles  H.  Glover^  for  the  respondent. 

Opinion  by  Daniels,  J. 

Dayib,  p.  J.,  and  Bbadt,  J.,  concurred. 

Order  modified  by  reducing  amount  to  $17,000,  and  as  thus 
modified  affirmed,  without  costs  to  either  party. 


THOMAS  D.  PENFIELD,  Guabdtan,  etc.,  Respondent,  v. 
SARAH  JAMES  and  others,  Appellants. 

Betaetatwn  of  eoH$ — laches. 

The  plaintifTs  bill  of  costs  was  adjusted  by  the  clerk  on  default,  after  due  notice, 
in  January,  1872.  In  November,  1872,  the  appellants  noticed  a  motion  for 
readjustment,  which  was  heard  at  Special  Term  on  the  12th  of  December,  1872, 
and  denied,  ffdd,  that  the  delay  in  making  the  motion,  for  which  no  excuse 
was  shown,  was  so  great,  that  the  motion  was  properly  denied  on  the  ground 
of  laches. 

Appeal  from  an  order  denying  a  motion  for  a  readjustment  of 
costs. 

Edward  D.  James^  for  the  appellants. 

Oyr^is  Lawton^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Bradt  and  Daniels,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  besides  disbursements* 


AOTfA   K.   OILMAN,  Exkoutrix,   etc.,  Appellant,  v.  WIN- 
THROP  W.  OILMAN  and  othebs,  Respondents. 

Appeal  from  an  order  of  the  Surrogate's  Court  of  the  county  of 
New  York,  directing  payment  of  the  sum  of  $4,000  to  Charles  H. 
Glover,  $6,000  on  account  of  a  balance  agreed  to  be  due  Winthrop 
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70  GILMAN  V.  GttMAN. 

FniBT  Department,  March  Term,  1875. 

W.  Gilman,  and  the  further  sura  of  $20,000  on  account  of  hia 
distributive  share  in  the  estate  of  the  testator. 

The  testator  was  a  man  of  large  wealth,  and  by  his  will  directed 
the  final  residue  of  his  estate  to  be  divided  equally  among  his 
children  — surviving  children  —  and  the  heirs  of  his  three  deceased 
daughters.  The  appellant  and  the  respondent  Winthrop  W.  Gil- 
man  are  two  of  the  testator's  children.  Since  the  testator's  decease, 
a  partial  distribution  of  the  residue  of  the  estate  has  been  made, 
under  the  sanction  of  the  surrogate,  to  several  of  the  residuary 
legatees.  Among  them  the  appellant  has  been  a  paiticipant  to  a 
greater  extent  than  the  amount  directed  to  be  paid  by  the  executors 
to  Winthrop  W.  Gilman  on  account  of  his  residuary  share. 

The  amount  of  the  residue  appeared  to  this  court  to  have  been 
entirely  ample  for  the  payment  of  the  sums  directed  to  be  paid  out 
of  it,  without,  in  any  respect,  endangering  the  payment  of  any  other 
lawful  claims  which  might  be  made  against  it.  For  that  reason,  and 
the  further  one  that  the  amount  directed  to  be  paid  would  give 
Winthrop  W.  Gilman  no  more  than  most  of  the  other  residuary 
legatees  had  received,  the  General  Term  considered  that  the  order 
in  that  respect  was  entirely  equitable. 

The  objection  made  by  the  appellant  to  the  order  directing  tlie 
payment,  chiefly  depended  upon  a  clause  contained  in  the  testator's 
will,  declaring  that  Winthrop  W.  Gilman  should  have  no  portion 
of  his  share  of  the  estate  until  he  fairly  accounted  for  and  settled 
the  amount  charged  on  the  testator's  books  against  him  for  money 
advanced  and  interest  upon  it.  This  was  met  by  the  tact,  that  it 
appeared  that  a  majority  of  the  executore  had  settled  the  account 
with  him,  with  the  approval  of  the  surrogate,  and  had  allowed  a 
balance  of  $6,000,  mentioned  in  the  order,  in  his  favor,  which  this 
court  considered  binding  on  the  estate.* 

K  C.  Benedict,  for  the  appellant. 

Charles  K  Whitehead  and  Charles  H.  Glover^  for  the  respondents. 

Opinion  by  Daniels,  J. 

♦Murray  v.  Blatchford,  1  Wend.,  583,616;  Chouteau  v.  Suydam,  21  N.  Y.,  179, 
184. 
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BOARD  OP  SUPERVISORS  v.  MILLER  71 

FmsT  Dbpartmekt,  March  Term,  1876. 
Present  —  Davis,  P.  J.,  Brady  and  Dakiels,  J  J. 

Order  affiimed,  with  ten  dollars  costs  and  disbursements  to  the 
respondents. 


THE  BOARD  OF  SUPERVISORS  OF  THE  COUNTY  OF 
NEW  YORK,  Respondent,  v.  GEORGE  S.  MILLER,  Appel- 
lant. 

MttituHon  of  name  cf  new  party  plaintiff  in  proceedings  already  had  in  an  action — 
when  not  authorieed. 

Appeal  from  an  order  amending  the  summons,  complaint,  plead- 
ings and  proceedings,  by  substituting  as  plaintiff  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  in  place  of  the 
board  of  supervisors  of  the  county  of  New  York. 

The  General  Term  was  of  opinion  that,  by  providing  for  a  change 
in  the  name  of  the  plaintiff,  in  the  summons,  pleadings  and  pro- 
ceedings, more  was  done  than  either  the  provisions  of  the  Code 
under  which  the  tootion  was  made,  or  chapter  304  of  the  Laws  of 
1874,  creating  the  newly  consolidated  corporate  body,  permittfed. 
That  the  order  should  have  been  limited  to  a  substitution  of  the 
consolidated  city  and  county  for  the  board  of  supervisors,  and  the 
future  prosecution  and  continuance  of  the  action  in  the  name  of 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York. 
And  for  the  reasons  given  in  the  action  against  Tweed,*  it  should 
be  so  far  modified  as  to  produce  those  results;  and  as  thus  modified, 
affirmed. 

David  Dudley  Field  and  Elihu  Root^  for  the  appellant. 

Wheder  H.  Peckham,  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  affirmed  as  modified. 

*  See  8  Hun,  682. 
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72  OAXLEY  V.  MAYOR. 

First  Dbpartmemt,  March  Tbrm,  1875. 

JACOB  F.  OAKLEY,  as  Assignke,  etc.,  Appellant,  v.  THE 
MAYOR,  Etc.,  OF  THE  CITY  OF  NEW  YORK,  Respond- 
ent. 

Appeal  from  a  judgment  entered  upon  an  order  of  the  court  at 
Circuit,  dismissing  the  complaint.  The  action  was  brought  by 
plaintiff  to  recover  for  services  rendered  to  the  defendant,  which 
the  court  was  of  opinion  were  included  in  his  duties  as  clerk  to  the 
board  of  aldermen,  in  which  position  he  received  a  fixed  salary. 
The  case  was  decided  upon  the  authority  of  the  cases  of  Collins  v. 
The  MayoVy  etc.  (3  Hun,  680),  and  Cowan  v.  The  Mayovy  etc.  (id., 
632).  The  court  also  citing  Dillon  on  Municipal  Corporations  (§§ 
172,  173,  vol.  1,  p.  290  [23  ed.] ) ;  HesUp  v.  SacrameTUo  (2  Oal., 
280) ;  Hatch  v.  M<mn  (16  Wend.,  44) ;  Pahner  v.  The  Mayor  (2 
Sandf.,  318) ;  People  ex  rd.  Phmnix  v.  The  Supervisors  of  New 
York  (1  Hill,  362);  MaUory  v.  Supervisors  of  CorOand  Co,  (2 
Cow.,  631);  Laws  of  1857  (ch.  446,  §  46). 

J,  H,  Dukesy  for  the  appellant. 

jD.  J.  Decm^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bbady,  JJ.,  concurred. 

Judgment  afiirmed. 


ELIAS  KAHJSr,  Appellant,  v.   ADAM  NORRIE,  Impleaded, 
ETC.,  Respondent. 

DitbursemerUB  —  Stenographer' $  minutes. 

Appeal  from  an  order  made  at  Special  Term,  directing  the  clerk 
to  tax  the  fees  of  the  stenographer  for  a  copy  of  his  minutes,  as  a 
necessary  disbursement  in  favor  of  respondent. 

The  court,  afker  an  examination  of  the  affidavits,  concluded  that 
the  respondent,  not  having  ordered  the  minutes  from  day  to  da}', 
and  not  having  appealed,  and  there  not   appearing  in   the  facts 
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FntsT  Depabtmbnt,  Mabch  Term,  1876. 

anything  making  the  copy  of  the  minutes  necessary  in  his  proceed- 
ings in  the  action,  reversed  the  order,  with  ten  dollars  costs,  besides 
disbaraements,  and  directed  that  the  motion  below  be  denied,  with 
ten  dollars  costs,  such  disbni*sements  to  be  adjusted  by  the  clerk, 
and,  with  the  costs  allowed,  to  be  set  oS  against  those  of  defend- 
ant, Norrie,  already  adjusted.  The  court  did  not  consider  the 
question  whether,  in  any  event,  it  would  be  a  proper  disbursement, 
under  section  250  of  the  Code. 

JElias  J.  Beach^  for  the  appellant. 

Knox  dk  Masouy  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Danikls,  J.,  concurred. 

BsADT,  J.,  concurred,  ^^nasmuch  as  the  minutes  do  not  appear 
to  have  been  ordered  from  day  to  day  during  the  trial,  and  because 
the  defendant,  Norrie,  having  succeeded,  the  notes  were  not  then 
necessary,  the  plaintiff  not  having  appealed." 


JOSEPH  B.   MANTON,  Appellant,  v.  JOHN    F.    CABOT 

AND   OTHERS,    RESPONDENTS. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
a  nonsuit  directed  at  the  Circuit. 

The  action  was  brought  to  recover  moneys  agreed  to  be  paid  to 
the  plaintiff  for  negotiating  a  contract  for  the  defendants^  The 
only  qnestion  in  the  case  was,  whether  the  plaintiff  was  entitled  to 
the  money  as  soon  as  the  contract  was  made,  or  only  upon  pay- 
ment to  the  defendant  of  the  money  due  thereunder.  The  court 
hdd  the  latter  to  be  the  correct  construction  of  the  contract ;  and, 
as  the  money  had  not  been  received  by  the  defendants,  Iield  that 
the  plaintiff  was  properly  nonsuited. 

John  S.   Washhwm^  for  the  appellant. 

TTw.  W.  MacFarlcmdy  for  the  respondents. 
Hun— Vol.  IV.  10 
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74  COMMISSIONERS  OF  PILOTS  v.  SPOFFORD. 

First  Department,  March  Term,  1876. 
Opinion  by  Davis,  P.  J. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed. 


THE  BOARD  OF  COMMISSIONERS  OF  PILOTS,  Appel- 
lant, V.  PAUL  N.  SPOFFORD  and  others.  Executors,  etc., 
Respondents. 

Extra  aUawance — Laehei. 

Reargument  of  an  appeal  from  an  order  of  Special  Term, 
granting  an  additional  allowance.* 

Although  there  are  questions  in  a  cause  making  it  a  difficult  and 
extraordinary  one  within  the  meaning  of  the  Code,  yet  if  all  these 
questions  are  decided  in  favor  of  the  plaintiff,  if  the  defendant 
succeeds  in  the  case  an  additional  allowance  should  not  be  granted 
to  him  for  having  contested  questions  upon  which  the  plaintiff  has 
succeeded.  When  defendants  had  adjusted  their  costs  on  appeal, 
the  General  Term  disallowed  certain  costs,  and  on  further  appeal 
the  Court  of  Appeals  held  that  they  had  been  properly  allowed ; 
no  extra  allowance  having  been  asked  for  or  granted,  it  was  held, 
that  the  defendants  could  not  abandon  the  bill  of  costs  thus 
adjusted  and  served,  and  commence  de  novo  for  the  purpose  of  seek- 
ing an  allowance. 

Wm.  Allen  Butler^  for  the  appellant. 

WiUiam  G,  Oooksj  for  the  respondents. 

Opinion  by  Davis,  P.  J. 

Present  —  Davis,  P.  J.,  Brady  and  Daniblb,  JJ. 

Motion  denied,  with  ten  dollars  costs. 

•  Reported  before,  3  Hun,  52, 57. 
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First  Dbpartmsnt,  March  Tbbu,  1876. 


ELIZABETH    M.  MOFFETT,   Respondbot,  v.  IRA  B. 
TUTHILL,  Impleaded,  etc.,  Appbllakt. 

Appeal  from  an  order  at  Special  Term,  continuing  an  injunction 
restraining  the  defendant  Tuthill  from  proceeding  with  an  action  to 
foreclose  a  mortgage  on  plaintiff's  land.  It  was  alleged  in  the 
complaint,  in  the  present  action,  that  after  the  mortgage  was 
given,  for  the  foreclosure  of  which  the  action  was  brought  by  the 
defendant  Tuthill,  an  agreement  had  been  entered  into  by  which 
certain  property  was  to  be  sold  by  the  defendant  Tuthill,  and  one 
Dean  (not  a  party  to  the  foreclosure  suit),  and  the  proceeds  applied 
on  the  mortgage  held  by  Tuthill.  It  further  alleged  that  sufficient 
property  had  been  sold  to  pay  s^id  mortgage,  and  asked  for  an 
accounting  as  to  the  proceeds  of  the  personal  property,  and  on 
application  at  Special  Term,  an  injunction  order  was  granted  stay- 
ing further  proceedings  in  the  foreclosure  suit.  The  court  at 
General  Term  was  of  opinion  that  the  right  of  the  suitor  to  the 
injunction  in  such  a  case  was  no  longer  an  open  question,  and 
whether  it  should  be  granted  or  not  rested  in  the  discretion  of  the 
court  at  Special  Term.  *  That  the  defendant  Dean,  not  being  a 
party  to  the  foreclosure  suit,  could  not  be  held  responsible  in  that 
suit  for  any  abuse  of  his  trust;  and  that  an  accounting  being 
evidently  necessary  in  this  case  to  settle  the  rights  of  the  parties,  it 
should  be  had  in  an  action  in  which  Dean  was  a  party. 

MiUer  cfe  Tuthill^  for  the  appellant. 

Skmner  dk  Wood,  for  the  respondent. 

Opinion  by  Brady,  J. 

Present  —  Davis,  P.  J.,  Bkady  and  Daniels,  J  J. 

Order  affirmed  with  ten  dollars  costs  and  disbursements. 
*£rie  Railway  Company  v.  Ramsey,  45  N.  Y.,  687. 
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76  REDMOND  V,  HOGE. 

First  Department,  March  Term,  1875. 

WILLIAM  EEDMOND  and  another,  Respondbnto,  ». 
WILLIAM  HOGE  and  others,  Appellants. 

Motion  for  a  reHrgnment. 

The  decision  of  the  General  Terra  in  this  case  is  reported  in  10 
Supreme  Court  Reports  (3  Hun),  171. 

The  motion  was  denied  on  the  ground  that  the  points  urged  ap>on 
the  court  were  covered  on  the  former  argument,  and  that,  under  the 
peculiar  circumstances  of  the  case,  a  modification  of  the  order 
might  operate  prejudicially  to  the  relief  sought  by  the  complaint. 

John  E,  Bw'riU^  for  the  motion. 

Henry  NicoUy  opposed. 

Opinion  by  Davis,  P.  J. 

Daniels,  J.,  concurred. 

Present  —  Davis,  P.  J.,  Daniels  and  Bbadt,  J  J. 

Motion  denied,  with  ten  dollars  costs. 


JACOB  VOORHIS,  Jr.,  Respondent,  v.  THE  MAYOR,  Etc., 
OF  THE  CITY  OF  NEW  YORK,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  against  the 
defendant,  entered  on  the  report  of  a  referee,  for  services  in  regu- 
lating and  grading  First  avenue. 

The  court  was  of  opinion  that  that  portion  of  the  work  done,  for 
which  this  recovery  was  had,  was  not  included  in  the  work  which^ 
under  the  terms  of  the  contract  entered  into  between  the  parties, 
the  plaintiff  was  to  perform,  the  excavation  not  being  within  the 
lines  of  the  street;  and  that  if  it  was  incidental  to  such  work  ppo- 
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FiBBT  Defasthent,  Mabgh  Term,  1875. 


Tided  for  in  the  contract,  that  instrmnent  expressly  provided  that 
it  was  to  be  done  without  additional  compensation. 

Richa/rd  O^Oorman^  for  the  appellant. 

t/oAn  E.  Devdifhy  for  the  respondent. 

Opinion  by  Daniels,  J. 

Dayis,  p.  J.,  and  Bbadt,  J.,  concnrred. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event 


JOHN  A.  GRAY,  Respondent,  v.  SAMUEL  W.  GREEN  and 
OTHERS,  Appellants. 

Appeal  from  an  order  appointing  a  receiver  of  a  note  of  $19,500, 
and  prohibiting  and  restraining  the  defendants,  their  agents,  etc., 
from  assigning,  transferring,  incumbering  or  disposing  of  certain 
personal  property,  on  which  plaintiff  claimed  to  have  a  lien,  to 
secure  the  payment  of  moneys  claimed  to  be  owing  to  him. 

The  court,  after  considering  the  evidence,  was  of  opinion  that 
it  did  not  justify  the  granting  of  the  injunction,  and  reversed  the 
order  appealed  from,  with  ten  dollars  costs,  besides  disbursements, 
and  denied  the  motion,  with  ten  dollars  costs. 

Dickerson  cfe  Beamun^  for  the  appellants. 

John  E.  BurriUj  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concnrred. 

Order  reversed,  with  ton  dollars  costs  besides  disbursements, 
and  motion  denied  with  ten  dollars  costs. 
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First  Dbpaktmbkt,  March  Term,  1875. 


EDWARD   MATTHEWS,  Respondent,  v.  BENEDICT 
MEYBERG  and  others,  Appellants. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  a 
verdict. 

The  action  was  brought  to  recover  rent  alleged  to  be  due  the 
plaintiff  from  the  defendants.  The  defendants  set  up  in  their 
answer  an  eviction  from  the  premises,  and  damage  to  their  goods  by 
water  and  exposure,  from  acts  of  plaintiff  in  making  certain  changes 
in  the  premises.  The  court  was  of  opinion,  as  it  was  expressly  pro- 
vided in  the  lease  that  such  changes  and  alterations  in  the  premises 
might  be  made,  and  there  was  no  negligence  shown  in  making  the 
same,  that  the  defense  had  failed,  and  that  judgment  was  properly 
entered  tor  the  plaintiff. 

Lewie  Sanders,  for  the  appellants. 

£.  Delafield  Smith,  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bradt,  JJ.,  concurred. 

Judgment  affirmed. 


ELIJAH    H.   PITRDY   and  others.   Respondents,  v.   LOUIS 
SCHLESINGER  and  others,  Appellants. 

Appeal  from  an  order  appointing  a  receiver  of  the  proceeds  of  a 
sale,  had  under  a  chattel  mortgage,  of  property  fraudulently  obtained 
from  the  plaintiffs  in  this  action  by  the  mortgagor,  and  alleged  in 
this  action  to  have  been  mortgaged  for  the  purpose  of  cheating  and 
defrauding  these  plaintiffs  out  of  their  claim  for  the  purchase-price 
thereof.  After  a  review  of  the  facts  in  the  case,  the  court  was  of 
the  opinion  that  there  was  sufficient  evidence  of  fraud  in  the  giving 
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F1B8T  Dbfartmsmt,  March  Term,  1876. 


of  the  mortgage  to  justify  the  appointment  of  the  receiver,  and 
affirmed  the  order. 

T.  M.  Tynffj  for  the  appellants. 

Eugene  F>  DcUy^  for  the  respondents. 

Opinion  by  Daniels,  J. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Order  affirmed,  with  ten  dollars  costs  besides  disbursements. 


STEPHEN    KROM,  Respondent,  v.  JOHN   J.   LEVY, 

Appellant. 

Motion  for  a  reargument,  and  for  leave  to  appeal  to  the  Court 
of  Appeals.  The  court  was  of  opinion  that  the  case  was  properly 
decided  on  the  former  argument,'^  and  that  no  principle  was 
involved  which  the  public  interests  required  should  be  examined 
by  the  Court  of  Appeals. 

N.  B.  Hoxsis^  for  the  appellant. 

CoUe  Morrisy  for  the  respondent. 

Opinion  by  Daniels,  J. 

Present  —  Davis,  P.  J.,  Brady  and  Daniels,  JJ. 

Both  applications  denied,  with  ten  dollars  costs. 
•  See  1  Hun,  171. 
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SECOND  DEPARTMENT 


AT 


GENEEAL     TERM, 
P«rrlt,  1875. 


CORNELIUS  DJJ  BOIS,  Jr.,  as  Trustee,  bto.,  Appellaot,  v. 
WILLIAM  C.  BARKER  and  others,  Respondents. 

Trust  estate —  tohen  wsts  in  trustee — custs  of  trustee — when  cestui  que  trust  bound  by. 

In  1861,  W.  C.  Barker  and  Beulah  his  wife  conveyed  certain  real  estate  in  Brook- 
lyn to  one  Townsend,  wlio,  in  1859,  reconveyed  the  same  to  the  said  Beulah. 
In  1861  Beulah  died,  leaving  a  will,  by  which  she  devised  the  property  to  the 
said  W.  C.  Barker  in  trust  for  her  two  children,  authorizing  him  to  sell  and  dis- 
pose of  the  same.  The  deed  from  Townsend  to  her  was  not  recorded,  nor  was 
the  will  proved.  In  1867  Barker  erased  from  the  deed  the  name  of  his  wife, 
inserted  that  of  Schwerin,  his  brother-in-law,  and  then  recorded  the  deed  as  thus 
altered.  Portions  of  the  property  were  subsequently  sold  and  mortgaged  to 
various  persons,  the  conveyances  being  executed  by  Schwerin,  although  Barker 
received  and  used  all  the  money  received  therefor. 

In  1878  the  will  was  proved,  and  the  plaintiff  appointed  trustee  thereunder.  In 
this  action  brought  by  him  against  the  various  purchasers  and  mortgagees  to 
recover  the  property,  held  (1),  that  the  estate  vested  in  the  trustee  by  force  of 
the  will  without  probate  thereof ;  (2),  that  the  acts  of  Barker  in  taking  posses- 
sion of,  renting  and  improving  the  estate,  constituted  an  acceptance  of  the  trust; 
(8),  that  though  his  acts  were  irregular  or  even  criminal,  yet  they  were  an 
execution  of  the  power  of  sale  contained  in  the  will,  and  by  virtue  of  them 
a  good  title  vested  in  the  purchasers  and  mortgagees. 

Appeal  from  a  judgment  in  favor  of  the  respondents,  entered 
upon  the  trial  of  this  action  at  Special  Term. 
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The  defendant  William  C.  Barker  was  appointed  trustee  under 
the  provisions  of  a  last  will  and  testament  left  by  his  wife,  which 
will  contained  among  others  the  following  provisions:  "I  give, 
devise  and  bequeath  all  my  estate,  both  real  and  personal,  whatso- 
ever and  wheresoever  situate,  of  which  I  may  be  seized  and  pos- 
sessed of  at  the  time  of  my  decease,  unto  my  husband,  the  said 
William  C.  Barker,  his  heirs,  executors,  administrators  and  assigns 
forever ;  in  trust,  nevertheless,  to  hold,  sell,  or  invest  the  same  as 
he,  my  said  husband,  may  think  proper,  and  apply  the  income 
thereof,  and  as  much  of  the  principal  as  may  be  necessary  for  the 
maintenance  and  education  of  my  two  children,  Rebecca  and  Myra, 
until  they  shall  respectively  arrive  at  the  age  of  twenty-one  years, 
and  when  they  shall  respectively  arrive  at  the  age  of  twenty-one 
years,  then  to  divide  the  same  equally  between  them  share  and 
share  alike. 

"I  name  and  appoint  my  said  husband  executor  of  this  my  last 
will  and  testament,  and  guardian  of  the  persons  and  estates  of  my 
two  children  aforesaid,  as  well  as  trustee  to  support  all  the  trusts 
herein  created. 

"  I  also  authorize  and  empower  him  to  sell  and  dispose  of  my 
real  estate,  or  any  part  of  it,  at  such  time  as  he  may  elect,  by  public 
or  private  sale,  and  by  any  deed  or  deeds  of  conveyance  or  assign- 
ment, to  grant,  convey  and  assign  the  same  in  fee  simple,  freed  and 
discharged  of  and  from  all  and  every  the  trusts  hereinbefore 
expressed,  limited,  and  declared  of  and  concerning  the  same,  and 
without  liability  on  the  part  of  any  purchaser  or  purchasers  in 
respect  to  the  application  of  the  purchase-money  and  the  proceeds 
of  any  such  sale  or  sales,  again  to  invest  or  apply  the  same  in  trust 
for  the  same  uses  and  purposes,  with  the  same  powers,  and  subject 
to  the  same  limitations  as  are  hereinbefore  expressed,  limited,  and 
set  forth." 

The  other  facts  in  the  case  are  stated  in  the  opinion  of  the  court. 

C.  dk  N,  D.  LawUm^  for  the  appellant.  The  title  to  said  prop- 
erty being  in  Beulah  T.  Barker,  at  her  death,  she  leaving  minor 
children  her  heirs  at  law,  such  property  could  not  be  disposed  of, 
incumbered,  or  in  any  wise  or  way  affected ;  nor  could  any  part 
thereof,  except  by  an  order  of  a  court  in  a  proceeding  to  which  they 
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were  parties.  (3  R.  S.  [5th  ed.],  part  3,  chap.  1,  art.  7 ;  Tyler  on 
Infancy  and    Coverture,   296;    Rogers    v.    Dilly    6    Hill,  415; 

Onderdoiik  v.  Moit^  34  Barb.,  106 ;  Baker  v.  LoriUardy  4  N.  Y., 
266  ;  Perry  on  Trnsts,  610.)  Or  by  the  official  acts  of  a  duly  quali- 
fied trustee  under  her  will,  acting  as  such  trustee.  {Fisher  v.  UuJh 
hell,  65  Barb.,  75, 90 ;  N.  T,  Assn.  v.  BeeTcman,  21  id., 665.)  On  the 
death  of  Beulah  T.  Barker,  leaving  a  will  of  her  real  estate, 
appointing  trusts  in  regard  to  the  same,  the  equitable  title  thereto 
vested  in  the  cestui  que  trust,  while  the  limited  legal  title,  restricted 
to  an  extent  which  only  admitted  of  the  carrying  out  the  purposes 
of  the  trust  under  such  will,  vested  in  the  trustee,  dependent 
upon  tlie  proof  of  the  will  and  the  acceptance  of  the  trus- 
teeship under  it,  and  until  both  of  which  took  place  such  trustee 
took  no  estate  in  such  lands  which  could  be  assigned,  conveyed  or 
mortgaged,  so  as  to  pass  any  interest  therein  under  a  power  of  sale 
in  such  will.  {De  Peyster  v.  Glendinningy  8  Paige,  310  ;  King  v. 
DonneUy,  5  id.,  46 ;  Trask  v.  Danohue,  1  Aiken  [Vt.],  370 ; 
Rosehoom  v.  Mosher,  2  Denio,  70,  69;  Hill  on  Trustees  [Am. 
ed.,  1854],   239  [*  paging] ;  Sawyer's  Appeal,   16   K  H.,  459 ; 

Williams  v.  Gushing,  34  Me.,  372.)  Upon  the  death  of  Beulah 
T.  Barker,  William  C.  Barker  took  possession  of  the  estate  as 
father  and  guardian  in  socage  of  the  children,  but  this  gave  him  no 
right  or  title  to  the  property  or  power  to  deal  with  it  bv  sale  or 
incumbrance,  but  only  to  collect  the  rents  and  profits  for  the  bene- 
fit of  such  children ;  and  the  fact  of  such  possession  could  in  no 
manner  draw  after  it  or  clothe  him  with  any  right  as  trustee,  or 
give  him  any  power  to  deal  with  the  -property,  except  as  above 
stated  as  guardian,  and  such  possession  gave  no  notice  to  the  world 
of  any  further  title  or  right  to  deal  with  such  property.  {Sylvester 
V.  Ralston,  31  Barb.,  286;  Jackson  v.  De  Walts,  7  Johns.,  157; 
Byrne  v.  Van  Hoesen,  5  id.,  66  ;  Genet  v.  Tahnadge,  1  Johns.  Ch., 
561 ;  White  v.  Parker,  8  Barb.,  48;  Torrey  v.  Black,  65  id.,  414.) 
The  non-production  and  the  failure  to  apply  for  the  probate  of  the 
will  was  a  virtual  refusal,  on  the  part  of  William  0.  Barker,  to 
act  as  trustee.  (In  re  Robinson,  37  N.  Y.,  261 ;  Rosehoom  v. 
Mosher,  2  Denio,  70;  Burritt  v.  Silliman,  13  K  Y.,  96.)  The 
mere  taking  possession  of  the  property  in  question  cannot  create  or 
fix  upon  him  the  presumption  that  he  accepted  the  trust,  for  even 
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if  he  had  immediately  on  the  death  of  his  wife  executed  a  written 
renunciation  of  his  oflBce  as  trustee,  he  would,  nevertheless,  have 
been  entitled  to  the  possession  of  the  property  as  guardian  in  socage 
of  his  children,  until  the  court,  upon  whom  the  trust  devolved  by 
his  non-acceptance,  could  appoint  another  trustee  of  the  estate. 
{Sylvester  v.  Ralston,  31  Barb.,  286 ;  Jackson  v.  De  Waits,  7  Johns., 
157;  Byrne  v.  Van  Hoesen,  5  id.,  66.)  Such  acts  in  any  event 
would  be  void  as  in  contravention  of  the  trust.  (3  E.  S.  [5th  edj, 
chap.  1,  part  2,  title  2,  §  84,  p.  22 ;  Cruger  v.  Jones,  18  Barb.,  467 ; 
Lahens  v.  Dupaeseur,  56  id.,  266 ;  Powe?'8  v.  Bergen,  6  N.  Y., 
360 ;  Briggs  v.  Davie,  20  id.,  15 ;  Perry  on  Trusts,  309.)  The 
doctrine  of  estoppel  cannot  be  invoked  in  this  case  against  infants, 
the  cestuis  que  trtcst,  although  there  were  acts  done  by  William  C. 
Barker  which  would  estop  him  individually  in  regard  to  the  prop- 
erty in  question.  (Brown  v.  McCune,  5  Sandf.,  224 ;  AcJdey  v. 
Dygert,  33  Barb.,  177,  193.) 

Sidney  F.  Lowell,  for  the  respondent  Ramsey.  The  will  vested 
the  legal  title  and  estate  in  Barker,  as  trustee,  he  taking  the 
same  subject  only  to  account  for  proceeds  to  the  cestuis  que  trust. 
(1  R.  S.,  729,  §§  55,  60 ;  King  v.  Donnelly,  5  Paige,  46  ;  Urch  v. 
Walker,  3  M.  &  C,  710.)  The  facts  show  an  indisputable  practical 
acceptance  of  the  title  or  trust  by  Barker.  (Hill  on  Trustees 
[Wharton's],  vol.  1,  p.  215,  and  cases  cited  ;  Oonyningham  v.  Con., 

1  Ves.,  622 ;  Montfort  v.  Cardagan,  17  id.,  487 ;  James  v.  Frea/r- 
son,  1  N.  0.  C,  375-377 ;  lie  Uniatke,  1  Jones  &  La.,  1 ;  Be  Needr 
ham,  id.,  32 ;  Lewin  on  Trusts,  230-232 ;  Chaplin  v.  Gi/oens,  1 
Rice  Eq.,  132, 154 ;  2  Hill  on  Trustees,  214 ;  Thompson  v.  Leech, 

2  Ventr.,  198 ;  WiU  v.  FranJdin,  1  Bin.,  502 ;  Eyrick  v.  Hetrick, 
13  Penu.,  494.)  Barker's  title  as  trustee  would  vest  directly  upon 
testator's  death.  (Williams  on  Executors,  vol.  1,  p.  255 ;  Jarmin 
on  Wills  [Perkins],  vol.  1,  p.  219  and  note.)  He  derived  his  estete 
through  the  will ;  the  same  was  not  deferred  until  probate  or  otlierwise. 
(Williams  on  Executors,  p.  256  ;  Dayton  on  Surrogates,  268 ;  Dwyer, 
p.  367  a;  Rex  v.  Stone,  8  T.  R.,  298 ;  Fenton  y.  Clegg^  9  Ex.,  680.) 
Plaintiff  is  estopped  by  proceedings  of  his  predecessor.  (Coke 
Litt.,  852  a ;  Erroy  v.  Nicholas,  2  Eq.  Cases  Abr.,  488 ;  Zouch  v. 
Abbot,  3  Burr.,  1802;  3  Sug.  V.  &  P.  [10th  ed.],  428 ;  Watts  v. 
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OressweU,  9  Vin.  Abr.,  415  ;    1  R.  S.,  Y30,  §  66  ;  Beroy  v.  Kerry 
2  Abb.  Ct.  Ap.  Dec,  359.) 

JR.  Ingrahamy  Geo,  Ingraham  and  John  H,  Knaebdy  tor  the 
respondents  Morton,  Whitson  and  Valentine. 

Wm.  8.  Cogawelly  for  the  respondent  Merrill. 

2?.  P.  Ba/ima/rdy  for  other  respondents. 

Barnard,  P.  J. : 

William  C.  Barker,  prior  to  the  7th  March,  1857,  was  the  owner 
of  certain  lots  of  land  situate  in  Brooklyn,  particularly  described 
in  the  pleadings.  On  th^it  day  he,  by  a  full  covenant  warranty 
deed,  transferred  the  same  to  Samuel  Townsend,  of  the  city  of 
Philadelphia.  This  Mr.  Townsend  was  the  father  of  Barker's  then 
wife.  She  joined  in  the  deed.  The  premises  were  subject  to  two 
mortgages,  one  of  $1,200  and  one  of  $4,000.  The  payment  of 
these  mortgages  was  assumed  by  Townsend  in  the  deed.  On  the 
18th  January,  1859,  Samuel  Townsend  conveyed  the  same  prem- 
ises to  Beulah  T.  Barker  (Barker's  wife),  subject  to  a  mortgage  of 
$1,200.  Barker  had,  between  the  date  of  the  Townsend  deed  and 
the  date  of  the  Heed  by  Townsend  to  Mrs.  Barker,  paid  the  $4,000 
mortgage.  The  deed  by  Barker  to  Townsend  was  given  immedi- 
ately prior  to  the  entry  of  a  judgment  of  over  $3,000,  against  Bar- 
ker, in  favor  of  a  Mr.  Wolson.  On  the  11th  March,  1861,  Beulah 
T.  Barker  made  her  will,  hy  which  she  devised  the  property  to 
William  C.  Barker,  in  trust  for  her  two  children.  The  will  gave 
full  dominion  over  the  property,  including  power  of  sale,  and  pro- 
viding that  the  purchase  should  be  "  without  liability  with  respect 
to  the  application  of  the  purchase-money." 

On  the  28th  of  March,  1861,  she  died.  The  deed  to  her  from 
her  father,  and  the  will  by  her,  went  upon  her  death  into  the  pos- 
session of  her  husband,  and  both  were  kept  a  profound  secret  for 
many  years  —  until  the  month  of  May,  1873.  On  the  9th  January, 
1867,  William  C.  Barker  put  upon  record  the  deed  from  Town- 
send  to  his  (Barker's)  wife,  having  erased,  about  that  time,  the 
name  of  Beulah  T.  Barker,  the  grantee,  and  in  its  place  inserted 
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the  name  of  Edward  Schwerin,  a  person  who  had  married  his 
(Barker's)  sister.  Barker  noted  at  the  end  of  the  deed,  and  before 
the  witnesses'  names,  the  fact  that  this  erasure  was  made  before 
the  execution  of  the  deed.  Barker,  a  few  days  thereafter,  agrees 
to  sell  two  of  the  lots  to  Messrs.  Harsej  &  Parkinson,  and  gives 
a  deed  therefor,  executed  by  Schwerin  on  the  Ist  of  April,  1867. 
On  the  19th  March,  1868,  Schwerin  convoys  all  the  remaining 
property  to  Ellen  Barker,  the  second  wife  of  William  C.  Barker, 
and  a  sister  of  the  plaintiff.  William  C.  Barker  and  Ellen,  his 
wife,  subsequently  executed  various  mortgages  upon  the  property 
for  the  full  face  thereof,  and  conveyed  two  of  the  lots  to  Rachel 
W.  Townsend,  who  was  the  wife  of  the  Samuel  Townsend  who 
gave  the  deed  to  his  daughter  Beulah,  and  the  mother  of  William 
G.  Barker. 

On  the  12th  of  May,  1873,  Beulah  T.  Barker's  will  was  proven, 
and  the  plaintiff  was  appointed  administrator  with  the  will  annexed 
by  the  surrogate  of  Kings  county,  and  thereafter  trustee,  by  this 
court,  at  Special  Terra. 

The  children  of  Beulah  T.  Barker  are  still  minors.  Schwerin 
received  nothing  for  his  conveyance.  Barker  received  the  consid- 
eration, as  well  from  the  direct  sale  by  Schwerin  as  before  the  mort- 
gages given  by  his  wife  upon  the  title  she  acquired  from  Schwerin. 
There  is  no  evidence  to  warrant  the  finding  that  the  deed  given 
by  Barker  to  Townsend  was  a  mortgage.  It  was  a  plain  case  of  a 
conveyance  given  to  hinder,  delay  and  defraud  creditors.  The 
title  passed  to  Townsend  as  between  the  parties.  By  virtue  of 
Townsend's  deed  to  his  daughter,  she  died  having  the  fee  of  the 
property ;  and  by  her  will  it  passed  to  William  C.  Barker  in  trust 
for  her  two  children.     Thus  far  the  case  seems  plain. 

If  the  trustee  had  received  his  wife's  deed,  and  proven  the  will, 
and  executed  the  trust  openly  under  it,  he  would  have  done  his 
duty ;  but  this  he  failed  to  do.  He  suppressed  the  will  and  altered 
the  deed,  and  recorded  it  as  altered,  so  that  the  record  was  appai^ 
ently  right.  He  perfected  titles  in  this  way,  and  thus  the  question 
presented  arises,  where  the  loss  is  to  fall  —  upon  the  children,  the 
cestuia  que  trusty  or  upon  the  innocent  purchaser  and  mortgagees 
who  have  acted  upon  the  appearances  of  title  which  William  0. 
Barker  the  trustee  made.     The  trust  created  by  the  will  was  a 
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valid  express  trust  under  our  statute.'^  The  trustee  took  the  whole 
estate  subject  only  to  the  execution  of  the  trust,  f  The  estate 
devolved,  by  force  of  the  will,  without  probate. 

The  evidence  warrants  the  finding  that  Barker  accepted  the  trust 
and  executed  it  for  many  years.  He  took  possession  of  the  deed 
and  will ;  took  possession  of,  and  rented  and  improved  the  prop- 
erty, and  applied  proceeds  to  the  support  and  maintenance  of  the 
infants.  Being  the  legal  owner,  and  intending  to  make  a  good 
title,  and  for  a  good  consideration,  which  he  receis^ed,  he  may  have 
proceeded  irregularly,  or  cfven  criminally.  He  executed  the 
power  of  sale  in  the  will.  He  made  an  apparently  legal  title, 
and  received  pay  for  it.  I  discover  no  evidence  to  warrant  the 
finding  that  Edward  Dubois  was  not  a  horta  jide  mortgagee, 
nor  that  Rachel  W.  Townsend  was  not  a  bona  Jide  mortgagee 
and  purchaser.  They  are  proven  to  be  related;  Edward  is  a 
brother  to  Barker's  wife,  and  Rachel  W.  Townsend  is  Barker's 
mother.  This  is  not  suflicient  to  destroy  their  claims  without  other 
proof.  The  judgment  should  be  modified  so  that  all  transfers  and 
mortgages  given  under  Schwerin  deed  should  be  declared  legal, 
the  title  to  property  untransferred  by  deed  by  Barker's  first  wife, 
be  declared  vested  iji  plaintifi^  as  trustee,  subject  to  mortgages 
thereon ;  Barker  to  account  as  trustee  before ,  ref- 
eree, and  be  declared  to  pay  any  balance  he  may  owe  on  such 
accounting. 

Present  —  Babnaed,  P.  J.,  and  Tappen,  J. 

Judgment  modified  in  accordance  with  opinion,  and  as  modified 
affirmed,  with  costs. 

•Chap.  2,  part  2,  title  2,  R.  S.,  §  55,  sub.  8.  \  Sec  60. 
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THE  BOARD  OF  SUPERVISORS  OF  THE  COUNTY  OF 
KINGS,  Respondent,  v.  ANTHONY  WALTER,  Appellant. 

Sheriff—  statute  of  Umitatiaiu—-  section  3,  chapt&r  788  qf  1871. 

The  statute  of  limitatioiis  (one  year)  for  acts  done  by  a  sheriff  in  his  official 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  is 
not  applicable  to  a  cause  of  action  against  the  sheriff  for  procuring  payment, 
by  means  of  a  sworn  bill  and  false  vouchers,  for  board  of  fictitious  persons  who 
were  never  confined  in  the  county  jail. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  defendant's 
answer,  which  alleged  that  the  cause  of  action  did  not  accrue 
within  one  year  before  the  commencement  of  the  action. 

The  action  was  brought  to  recover  $24,122.25,  alleged  to  have 
been  obtained  from  the  county  by  the  sherifE  thereof,  by  means  of 
fraudulent  accounts  and  vouchers  for  the  board  and  confinement  of 
fictitious  persons  in  the  county  jail. 

If.  H.  Clement^  ior  the  appellant.  Section  2,  chapter  733,  Laws 
of  1871,  applies  when  recourse  can  be  had  to  the  official  bond. 
{Gumming  v.  Brovm^  43  N.  Y.,  514.)  Its  object  was  to  relieve 
the  sheriff's  sureties.  {Morris  v.  Van  Voastj  19  Wend.,  283; 
see  particularly  the  revisers'  notes  referred  to  in  the  above  case ; 
Dennison  v.  Plumb,  18  Barb.,  99.)  The  question  then  arises  on  this 
demurrer :  In  case  the  plaintiff  recovers  judgment  against  Walter, 
could  recourse  be  had  to  the  official  bond  ?  The  form  of  the  bond 
given  by  sheriffs  is  set  forth  in  2  Revised  Statutes,  476,  section  1. 
The  bond  is  given  against  fraud,  deceit  or  oppression,  in  those 
words.  A  sheriff's  bond  has  been  held  liable  for  moneys  collected 
for  militia  fines,  and  not  paid  over ;  for.  embezzlement  of  county 
moneys.  {People  v.  Brush,  6  Wend.,  454.)  The  moneys  claimed 
are  the  excess  of  bills  alleged  to  be  fraudulent.  The  portion  of 
bills  paid  which  are  admitted  to  be  correct  were  paid  to  the  sheriff 
virtiU^  officii.  They  are  paid  to  the  sheriff  as  such  by  virtue  of 
the  statute,  and  not  to  him  individually.  "Acts  done  vi/rtute  officii 
are  where  they  are  within  the  authority  of  the  officer,  but  in  doiug 
which  he  exercises  that  authority  improperly  or  abuses  the  confi- 
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dence  which  the  law  reposes  in  him  ;  while  acts  done  colore  officii 
are  where  they  are  of  such  a  nature  that  his  oiBce  gives  him  no 
authority  to  do  them."  {The  People  v.  iSohuyler^  4  Comst.,  187; 
Seely  v.  BirdsaU,  15  Johns.,  267.)  The  case  of  JEUiott  v.  Or(mV% 
Administ/rators  (13  Wend.,  35),  has  no  application  to  this  suit. 
That  decision  was  on  the  express  ground  that  the  sheriff  had  done 
no  aflSrmative  act.  Another  test :  Will  the  defendant,  if  success- 
ful in  this  case,  be  entitled  to  double  costs  ?  (2  R.  S.,  617,  §  24.) 
If  these  acts  charged  are  acts  virtute  officiiy  he  would  be.  {Burliani 
Executors  V.  Blanchard^  1  Denio,  626.)  A  justice,  sued  for  mali- 
cious prosecution :  held,  that  he  was  sued  for  an  act  done  by  virtue 
of  his  oflSce.  {Row  v.  Sherwood^  6  Johns.,  107.)  If  a  malicious 
act  is  committed  virtute  officii^  is  not  a  fraudulent  one  also  com- 
mitted by  virtue  of  office  ? 

Winchester  Britton^  for  the  respondent.  This  statute  was  passed 
with  a  view  of  fixing  a  limit  of  time  to  the  liability  of  sheriffs' 
official  bail,  and  has  been  constnied  to  include  acts  of  the  sheriff 
for  which  such  bail  are  liable,  and  such  acts  only.  {Dennison  v. 
Flumh,  18  Barb.,  89-98;  Cummmg  v.  Brown^  43  N.  Y.,  514; 
Parton  v.  WilliamSy  3  B.  &  A.,  330 ;  Morris  v.  Van  Voastj  19 
Wend.,  283.)  The  bail  ai^  liable  for  acts  virtute  offidiy  not  colore 
officii.  (18  Barb.,  89,  ante  ;  Alcock  v.  Andrews^  2  Espinasse,  542, 
note ;  Golden  v.  Elphinck^  4  Exch.,  445 ;  3  Fisher's  Digest,  5494.) 
Where  levy  is  made  without  process,  it  is  colore  officii^  not  virtute 
officii^  which  former  is  defined  to  be  when  his  office  gives  him  no 
authority  to  do  an  act.  {People  v.  Schuyler^  A:  Comst.,  180  ;  Sedey 
V.  Birdsallj  15  Johns.,  267.)  Virtute  officii  is  defined  to  bo  when 
the  officer  is  acting  under  color  of  his  office,  intending  in  good  faith 
to  perform  a  proper  official  act.  {Straight  v.  Gee^  2  Starkie,  445.) 
The  words  of  the  bond  cannot  be  extended  beyond  nonfeasance  or 
misfeasance  in  respect  to  acts  which  by  law  he  is  required  to  per- 
form as  sheriff.  {Eo) parte  Reedy  4  Hill,  573  ;  approved,  4  Comst., 
179.)  Where  the  duty  exists,  and  it  is  neglected  or  performed  in 
an  improper  manner,  the  sureties  are  liable,  otherwise  not.  (4 
Comst.,  180;  1  R.  S.,  876,  §  162;  1  Crocker  on  Sheriffs,  §  884; 
Governor  v.  Ham/mk^  2  Ala.,  728,  cited  4  Comst,  177.)  In  short, 
the  statute  under  discussion  applies  to  such  acts  of  the  sheriff  as  are 
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performed  in  the  discharge  of  his  duty  as  a  public  ofScer,  or  to  the 
omission  of  some  act  required  of  him  bj  his  duty  as  such  officer. 

Babnabd,  p.  J. : 

I  do  not  think  that  the  liability  sought  to  be  enforced  in 
this  action,  is  the  result  of  an  act  done  by  the  defendant  as  sheriff 
in  his  official  capacity,  and  by  virtue  of  his  office.  The  defendant 
was  sheriflF,  and,  as  such,  had  the  official  duty  to  board  the 
prisoners  in  the  jail ;  but  the  allegation  is,-  that  the  defendant, 
by  means  of  a  sworn  bill  and  false  vouchers,  procured  payment  for 
boarding  fictitious  prisoners,  ''  persons  who  were  never  committed 
to,  received,  or  confined  in,  boarded  at,  or  discharged  from  said 
jail."  It  is  a  fraud  of  the  gravest  description,  and  one  which  pro- 
cured a  large  sum  of  money,  $24,122.25,  from  the  public  treasury. 
The  short  statute  of  limitation  (one  year)  for  acts  honestly  done  by 
sheriflFs  by  virtue  of  their  office,  could  not  have  been  intended  to 
cover  up  such  a  case.    Order  affirmed,  with  costs. 

Tappen,  J.  (dissenting) : 

The  defendant,  while  sheriff  of  Kings  county,  having  the  cus- 
tody and  being  the  keeper  of  the  common  jail,  presented  from 
time  to  time  his  accounts  for  the  board  of  persons  confined  therein, 
including  his  fees  for  receiving  and  discharging  such  persons,  to 
the  supervisors,  who  audited  such  accounts ;  and  the  defendant  was 
paid  the  amounts  thereof.  It  is  now  claimed  by  the  plaintiffs,  that 
such  accounts  were  fraudulently  overstated  by  the  defendant,  and 
that  a  large  sum  was  charged  for  persons  who  were  never  so  com- 
mitted, boarded  or  discharged,  and  this  action  is  brought  to  recover 
back  the  amount  of  such  overcharges,  on  the  ground  that  the 
defendant's  accounts  were  fraudulent. 

The  defendant's  answer  admits  the  auditing  of  his  accounts,  and 
that  he  was  paid  the  amounts  thereof,  and  denies  the  other  allcga-. 
tions.  He  further  alleged  that  the  cause  of  action  did  not  accrue 
within  one  year  before  the  commencement  of  the  action.  To  this 
latter  defense  the  plaintiffs  demurred  and  had  judgment  in  their 
favor  at  the  Special  Term,  and  the  defendant  brings  this  appeal 
therefrom. 

By  chapter  733  of  the  Laws  of  1871,  section  2,  it  is  provided 
that  "  no  action  shall  be  brought  against  any  sheriff  upon  a  lia- 
Hto— Vol.  IV.  12 
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bility  incurred  by  the  doing  of  an  act  in  his  official  capacity  and 
in  virtae  of  his  office  *  *  *  unless  the  same  be  commenced 
within  one  year  from  the  time  when  the  cause  of  action  shall  have 
accrued."  It  will  be  observed  that  this  was  an  official  account  of 
the  defendant,  as  sheriff,  against  the  county.  The  duties  of  sheriff 
are  largely  performed  by  deputy,  and  by  the  assistance  of  others, 
and  this  is  particularly  the  case  in  a  large  and  populous  county. 
His  liability  for  any  fraudulent  charges  against  the  county,  would 
be  good  ground  of  action  against  him  during  any  period  of  time 
not  barred  by  statute.  But  the  intent  and  purpose  of  the  statute 
limiting  the  time  for  bringing  suit  for  one  year,  were  to  enable  both 
the  sheriff  and  the  sureties  on  his  official  bond  to  determine  their 
liabilities  within  that  time.* 

This  action  was  brought  after  the  time  so  limited.  It  being  the 
sheriff's  duty  to  receive  and  discharge  from,  and  to  maintain  at  the 
jail  all  persons  committed  thereto,  the  accounts  which  are  now 
questioned  were  for  services  arising  out  of  his  official  duty. 

I  am  of  opinion  that  the  defendant,  in  presenting  his  accounts 
and  vouchers  to  the  plaintiffs,  and  in  having  them  audited,  did  so 
as  sheriff,  and  not  as  a  private  individual  or  under  color  of  office, 
and  hence  that  the  statutory  limitation  applies  to  this  action.  In 
Jiow  V.  Shei^wood^  f  ^  justice  of  the  peace  being  sued  for  malicious 
prosecution,  it  was  held  that  he  was  sued  for  an  act  done  by  virtue 
of  his  office. 

To  prevent  the  statutory  bar  from  being  held  applicable,  it  wiU 
be  necessary  also  to  hold  that  the  defendant's  accounts,  so  far  as 
they  are  correct,  were  presented  by  virtue  of  his  office,  and  so  far 
as  they  were  excessive,  that  they  were  not  by  virtue  of  his  office, 
but  under  color  of  office.  I  do  not  tliink  the  distinction  can  be 
maintained.  The  statute  of  limitations  is  a  statute  of  repose,  and  in 
the  case  of  public  officers,  effect  is  to  be  given  to  it  for  such  purpose. 

The  judgment  of  the  Special  Term  sustaining  plaintiff's  demur- 
rer, should  be  reversed. 

Present  —  Babnard,  P.  J.,  Tappen  and  Gilbert,  JJ. 

Order  affirmed,  with  costs. 

*  Camming  v.  Brown,  48  N.  Y.,  514;  Morris  v. Van  Voast,  19  Wend.,  ^88. 
f  6  Johns.,  109. 
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6E0KGE  C.  GLACIUS  and  anothee,  Eespondents,  v.  BESSIE 
BLACK,  Appellant. 

Meehemict^  Hen  law — personal  judgment  under. 

When,  during  the  pendency  of  an  action,  brought  for  the  foreclosure  of  a  mechanics' 
lien,  the  lien  expires  by  lapse  of  time,  a  personal  judgment  may  be  recovered 
by  the  claimant. 

Appeal  from  a  judgment  in  favor  of  the  claimants  (plaintiffs), 
and  against  the  defendant  (owner),  and  from  an  order  denying  a 
motion  made  on  the  judge's  minutes  for  a  new  trial,  and  from  an 
order  denying  a  motion  to  set  aside  such  judgment,  in  an  action 
brought  for  the  foreclosure  of  a  mechanics'  lien,  under  chapter 
402,  of  the  Laws  of  1854.  This  cause  has  been  once  tried 
before  a  referee  who  reported  in  favor  of  the  claimants.  The 
judgment  entered  upon  such  report  was  aflSrmed  by  the  General 
Term,  and  reversed  in  the  Court  of  Appeals  (50  N.  Y.,  145), 
and  a  new  trial  ordered.  During  the  pendency  of  the  suit,  the 
lien  expired,  and  a  personal  judgment  was  entered  against  the 
defendant  on  the  last  trial. 

George  A.  Blacky  for  the  appellant. 

Ernest  HaUj  for  the  respondents. 

Babnabd,  p.  J. : 

This  action  was  originally  brought  to  enforce  a  lien.  It 'has 
been  once  tried  before  a  referee,  and  the  plaintiffs  recovered  a 
judgment.  This  judgment  was  reversed  by  the  Court  of  Appeals. 
The  second  trial  was  before  a  jury.     No  lien  is  now  demanded. 

The  jury  rendered  a  verdict  for  the  plaintiffs,  on  which  a  personal 
judgment  has  been  entered  against  the  defendant.  The  defendant 
appeals.  If  the  validity  of  the  lien  law  could  be  raised  on  this  appeal, 
it  would  be  useless  to  argue  the  question,  in  view  of  the  many 
adjudications  of  the  Court  of  Appeals,  upholding  and  enforcing 
the  provisions  of  that  law. 

The  present  judgment  is  personal ;  and  that  such  a  judgment  is 
permitted  in  this  action,  is  decided  in  this  case  by  the  Court  of 
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Appeals.*  I  discover  no  error  committed  on  the  trial.  The  question 
whether  the  contract  had  been  substantially  performed,  was  one  of 
fact  for  the  jury.  The  evidence  was  very  conflicting.  The  judge 
could  neither  nonsuit  nor  direct  a  verdict.  He  instructed  the  jury 
according  to  the  law  of  this  case,  as  decided  by  the  Court  of  Appeals. 
The  judgment  should  be  affirmed,  with  costs. 

Present  —  Babnabd,  P.  J.,  and  Qilbebt,  J. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


In  thb  Matter  of  the  REPORT  OF  THE  COMMISSIONERS 
OF  ASSESSMENT  for  Grading,  Paving,  etc.,  SACKETT 
STREET,  IN  THE  CriY  of  Brooklyn. 

The  power  of  the  legislature  to  apportion  the  assessment  of  taxes,  is  as  broad  as 
the  power  of  taxation  itself. 

Appeal  from  an  order  confirming  a  report  of  commissioners 
appointed  to  make  an  assessment  for  certain  local  improvements. 
The  improvement  for  which  said  assessment  was  laid,  consisted  of 
the  grading  and  paving  of  Degraw  and  Douglass  streets,  from 
New  York  avenue  easterly  to  the  city  line,  a  distance  of  about 
eight  thousand  feet;  and  of  grading,  paving,  oniamenting,  and 
otherwise  improving  Sackett  street,  from  Washington  avenue  to 
the  city  line,  a  distance  of  about  twelve  thousand  feet.  The 
portion  of  the  above  mentioned  streets  improved  as  above  stated, 
.are  situated  in  an  unimproved  portion  of  the  city,  which  is 
unoccupied  for  the  ordinary  purposes  of  a  city.  On  some  lots 
included  in  the  district  of  assessment  fixed  for  said  improve- 
ment, no  assessment  is  laid,  and  the  assessment  laid  on  some  of  the 
lots  of  the  appellants,  situated  in  said  district,  is  more  than  the  sum 
at  which  said  lots  arc  valued  or  assessed  for  the  purpose  of  annual 
taxation.  The  improvement  referred  to  above  was  commenced 
under  the  authority  of  an  act  of  the  legislature,  entitled  "An  act 
to  widen  portions  of  Sackett,  Douglass  and  President  streets,  and 
otherwise  to  alter  the  commissioners'  map  of  the  city  of  Brooklyn  " 

*  Glaciiis  V.  Black,  50  N.  Y.,  145. 
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(chapter  631  of  the  Laws  of  1868),  passed  May  6,  1868,  and  con- 
tinued nnder  the  acts  amendatory  thereof  and  supplementary 
thereto,  to  wit :  chapter  710  of  Laws  of  1872,  chapter  592  of  Laws 
of  1873,  and  chapter  588  of  Laws  of  1874.  And  the  said  improve- 
ment was  completed  after  the  passage  of  the  last  above  mentioned  act. 

Winchester  BriUon  and  Benjamin  F.  Tracy y  for  the  appellants. 

Wm.  C.  De  Witty  for  the  respondent. 

Baknabd,  p.  J. : 

The  objections  taken,  upon  this  appeal,  to  the  title  of  the  acts 
under  which  the  improvements  in  question  were  made,  have  been 
passed  upon  by  this  court  in  The  People  ex  rel.  McCann  v. 
Schroeder. 

The  power  conferred  by  the  act  upon  the  park  commissioners  to 
make  the  district  of  assessment,  is  unobjectionable.  "  There  being 
no  constitutional  prohibition,  the  legislature  may  create  a  district  for 
tliat  special  purpose,  or  they  may  tax  a  class  of  lands  or  persons 
benefited,  to  be  designated  by  the  public  agents  appointed  for  that 
purpose,  without  reference  to  town,  county  or  district  lines."  *  It 
is  no  new  exercise  of  the  power.  In  some  cases,  the  common 
council,  by  law,  fix  the  district  of  assessment;  in  others,  the 
assessors  levy  the  assessment  upon  property  they  deem  benefited. 
The  power  of  apportionment  of  taxation  is  as  unlimited  as  the 
power  of  taxation  itself. 

It  appears  by  the  papers  that,  in  some  instances,  the  benefit 
received  by  the  lands  assessed,  by  reason  of  the  improvement,  is 
greater  than  the  assessed  value  for  purposes  of  annual  taxation. 
This  is  urged  as  an  objection  to  the  report.  It  may  well  happen 
that  lands  of  small  value  may  be  much  increased  by  an  improve- 
ment as  expensive  and  attractive  as  this  appears  to  be.  In  the 
absence  of  evidence,  we  cannot  intend  fraud  or  partiality  from  the 
fact  alone. 

Order  aflirmed,  with  costs. 

Present —  Barnard,  P.  J.,  and  Tap  pen,  J. 
Order  affirmed,  with  costs. 

♦  The  People  v.  Mayor  of  Brooklyn,  4  N.  Y.,  419, 
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THE  PEOPLE  EX  rel.  OBADIAH  WELLS,  Appellant,  v. 
THE  BOARD  OF  AUDIT  OF  THE  TOWN  OF  HEMP- 
STEAD, Respondent. 

Totim  auditors — mandamus  to — when  aUotoed, 

Where,  after  the  adjournment  of  a  board  of  town  auditors,  an  order  is  granted 
requiring  them  to  show  cause  why  a  mandamus  should  not  be  allowed  to  com- 
pel them  to  allow  a  claim  of  the  relator,  the  adjournment  will  prevent  the 
enforcement  of  the  peremptory  writ  against  the  members  thereof ;  but  where 
such  writ  will  lie,  it  may  issue  to  be  enforced  at  the  next  lawful  meeting  of  the 
board. 

Appeal  from  an  order  made  at  the  Special  Term  denying  an 
application  for  a  mandamus  to  compel  the  defendant  to  andit  a  bill 
of  the  relator  for  money  paid  out  as  counsel  fees  in  an  action 
brought  for  the  benefit  of  the  town  of  Hempstead. 

A.  N.  Wdle7\  for  the  appellant. 

John  J.  Armstrong^  for  the  respondent. 

Tappen,  J. :  » 

A  special  town  meeting  was  held  in  the  town  of  Hempstead,  on 
the  3d  of  July,  1874,  after  due  notice,  at  which  a  resolution  was 
adopted,  by  ballot,  directing  suits  to  be  commenced  against  certain 
persons,  to  recover  certain  common  lands  of  the  town.  The  sum 
of  $400  was  appropriated  for  the  expense  of  the  suits,  and  the 
relator,  Obadiah  Wells,  was,  by  the  same  meeting,  appointed  attor- 
ney to  institute  the  same.  The  suits  were  commenced,  and  a  bill 
rendered  by  him  against  the  town  for  $255,  for  the  money  claimed 
to  have  been  expended  by  the  relator  for  counsel  fees  and  other 
expenses  in  such  suits.  The  board  of  town  auditors,  at  a  regular 
meeting,  on  the  28th  November,  1874,  had  this  bill  before  them, 
and  passed  a  resolution  rejecting  it.  The  relator  seeks,  by  mandan 
mus,  to  compel  the  allowance  of  the  claim.  The  Special  Term 
denied  his  motion  for  the  writ,  and  he  now  appeals  to  the  General 
Term.  The  respondents  say  that  the  board  of  auditors  had  closed 
their  hearings  of  accounts  against  the  town,  and  had  delivered  their 
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certificate  thereof  to  the  supervisor,  to  be  laid  before  the  board  of 
snpervisorB,  and  that  this  was  done  before  the  relator's  claim  was 
presented.  Also,  that  the  order  of  the  Special  Term  requiring  the 
respondents  to  show  cause,  was  not  granted  until  after  the  board 
of  auditors  had  adjourned  sine  die. 

We  think  the  call  for  the  town  meeting  suflSciently  specific,  and 
the  proceedings  at  such  meeting  regular,  and  in  accordance  with 
the  statute.  Instead  of  intrusting  the  prosecution  of  the  action  to 
the  supervisor,  the  town  devolved  that  duty  upon  the  relator.  In 
making  an  appropriation  it  expressly  agreed  to  pay  to  the  relator  his 
reasonable  expenses  in  the  performance  of  that  duty.  That  a 
mandamus  in  cases  of  this  kind  is  the  appropriate  remedy  is  held 
in  Bell  v.  Town  of  Esopus^  *  and  in  Brady  y.  Supervisors,  f  The 
proceedings  at  the  meeting  were  within  the  rule  in  Cornell  v.  Town 
of  Guilford;  %  and  that  the  hours  of  meeting  were  not  irregular, 
see  5  New  York,  page  22. 

That  the  board  of  audit  had  adjourned  formally  and  without 
naming  a  day  for  reassembling,  is  a  reason  why  the  peremptory  writ 
cannot  now  be  enforced  against  the  members  thereof  ;§  but  where 
the  writ  will  lie  it  may  issue,  to  be  enforced  at  the  next  lawful 
meeting  of  the  board. 

The  order  of  the  Special  Term  should  be  reversed,  with  ten  dol- 
lars costs,  and  the  peremptory  writ  allowed,  with  ten  dollars  costs. 

Present  —  Babnard,  P.  J.,  Tappbn  and  Gilbert,  J  J. 

Ordered  accordingly. 

»49  Barb.,  606.  f  2  Sandf. ;  affirmed  6  Seld.,  260.  1 1  I>enio,  510. 

§The  People  v.  Board  of  Auditora  of  Town  of  Westford,  58  Barb.,  555;  affd. 
38  How.,  23. 
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THEODOKE  B.  GATES,  Appellant,  v.  AMOS  F.  ENO, 

Respondent. 

Bin  of  exchange — rtfuaai  cfd^rawee  to  pay  in  fuU  or  redeliver  bid  to  payee — UabOity 


When  the  dealings  between  the  holder  and  the  person  on  whom  a  bill  of  exchange 
is  drawn,  show  that  the  understanding  between  them  is  that  the  latter  is  to  pay 
thereon  the  amount  in  which  he  is  indebted  to  the  drawer,  and  that  the  bill  of 
exchange,  with  an  indorsement  thereon  of  the  payment  of  such  amount,  is  to 
be  held  by  the  drawee  as  a  voucher  for  such  payment:  held^  that  by  refusing  to 
deliver  the  bill  of  exchange  to  the  payee,  the  drawee  does  not  make  himself 
liable  as  an  acceptor  thereof  under  the  provisions  of  3  Revised  Statutes  (5th 
ed.),  page  68. 

Whether  a  buildcr^s  order  be  a  bill  of  exchange  or  not,  quoere. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  at  the 
Kings  county  Circuit,  on  the  dismissal  of  plaintiff's  complaint. 

Theodore  B.  Gates^  appellant,  in  person. 

George  De  Forest  Lord^  for  the  respondent. 

Tappen,  J. : 

This  is  an  appeal  from  a  judgment  entered  in  Kings  county  on 
the  dismissal  of  the  plaintiff's  complaint  at  Circuit. 

The  plaintiff  sought  to  charge  the  defendant  with  liability  upon 
an  instrument  which  the  plaintiff  claims  to  be  a  bill  of  exchange, 
and  which  reads  as  follows : 

"  Brooklyn,  December  3,  1872.  Amos  F.  Eno,  75  William  street, 
New  York.  —  Please  pay  T.  B.  Gates  five  hundred  dollars,  and 
deduct  same  from  fourth  payment  on  five  houses  on  Ninth  street, 
Brooklyn,  between  Third  and  Fourth  avenue. 

"Yours,  etc.,  C.  B.  SKIFF.'' 

The  defendant  did  not  accept  the  order  by  any  indorsement  in 
writing.  He  made  a  small  payment  to  the  plaintiff,  who  indorsed 
the  following  receipt  on  the  back  of  the  instrument : 
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"deceived,  December  19, 1872,  on  within  order,  ninety-five  dol- 
lars and  seventy-eight  cents,  same  having  been  indorsed 'on  note  of 

C.  B.  Skiff,  December  4,  1872. 

"T.  B.  GATES." 

The  defendant  retained  this  instrument,  with  this  receipt  indorsed 
on  it,  as  a  voucher  against  Skiff,  who  had  contracted  to  build  houses 
for  the  defendant ;  and  plaintiff  was  furnishing  Skiff  certain  build- 
ing materials.  There  being  no  written  acceptance  by  the  defend- 
ant, he  is  sought  to  be  charged  with  liability  under  the  following 
provision  of  the  statute :  *  "  Every  person  upon  whom  a  bill  of 
exchange  is  drawn,  and  to  whom  the  same  is  delivered  for  accept- 
ance, and  who  shall  destroy  such  bill,  or  refuse,  within  twenty-four 
hours  after  such  delivery,  or  within  such  other  period  as  the  holder 
may  allow,  to  return  the  bill,  accepted  or  non-accepted,  to  the 
holder,  shall  be  deemed  to  have  accepted  the  same." 

At  the  time  plaintiff  obtained  the  instrument  from  Skiff,  the 
latter  was  indebted  to  him  on  a  promissory  note  for  $500 ;  and  the 
money  which  plaintiff  might  realize  from  Eno,  was  to  be  applied 
on  this  note,  which  the  plaintiff  retained  and  had  in  his  possession 
at  the  time  of  the  trial  of  this  action.  It  therefore  appeal's  that 
he  parted  with  no  value  for  the  instrument  on  which  he  seeks  to 
charge  the  defendant. 

It  appears  from  the  testimony  of  the  plaintiff  and  his  witness 
Mr.  Haviland,  that  they  called  on  the  defendant  with  this  order;  the 
defendant  said  that  parties  had  filed  liens  against  the  buildings  for 
nearly  the  amount  he  owed  Skiff,  but  that  he  would  pay  ninety-five 
dollars,  being  the  difference  between  the  liens  and  what  he  owed 
Skiff.  "  We  talked  it  over  and  thought  it  was  better  to  accept 
that,  indorse  it  on  the  order,  and  have  that  money  then  ;  if  there 
was  anything  left,  Mr.  Eno  was  to  pay  it  on  the  order." 

The  defendant  returned  to  Skiff  this  voucher,  and  Skiff  afterward 
placed  it  in  the  defendant's  possession  ;  and  it  was  produced  by  the 
defendant  at  the  trial. 

The  plaintiff  himself  testifies  that  the  understanding  when  he 
received  the  ninety-five  dollars  was,  that  when  the  liens  were 
adjusted,  whatever  the  balance  was,  the  defendant  would  pay  him 


♦  3  R.  S.  (5tb  ed.),  p.  68. 
Hun— Vol.  IV.        13 
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on  account  of  the  draft.  These  dealings  between  the  parties  Show 
that  the  payment  of  the  order  was  dependent  upon  contingencies ; 
that  the  plaintiff  dealt  with  the  order  and  with  the  defendant  upon 
that  basis  and  understanding,  and  that  the  instrument  was  in  no 
sense,  as  between  the  parties,  a  bill  of  exchange.  And,  not  being 
.  a  bill  of  exchange,  the  statutory  liability  created  by  the  non-accept- 
ance or  non-return  of  such  an  instrument,  does  not  apply  and  does 
not  reach  the  defendant. 

The  plaintiff  did  not  leave  this  order  with  the  defendant  for 
acceptance  ;  that  was  not  his  demand.  He  left  it  with  the  defend- 
ant as  a  voucher  and  authority  to  the  latter  against  Skiff;  and  it  was 
treated  as  in  fact  it  was,  a  mere  builder's  order,  whereby  the  owner 
might  pay  the  person  therein  named  any  money  accruing  to  his 
builder,  to  the  extent  named  in  such  order.  The  plaintiff,  having 
indorsed  a  payment  of  ninety-five  dollars  upon  it,  when  he  received 
that  sum  from  the  defendant,  thereby  authorized  and  justified  the 
defendant's  subsequent  retention  of  the  order  so  indorsed.  And 
the  plaintiff's  subsequent  demand  for  the  order,  so  indorsed,  does 
not,  under  the  circumstances,  bring  the  case  within  the  statute  above 
quoted,  where  a  refusal  to  return  the  bill  is  to  be  deemed  an  accept- 
ance. 

It  may  be  doubted  whether  the  instrument,  in  all  its  features, 
constitutes  a  simple  bill  of  exchange  within  the  rules  laid  down  and 
cases  cited  in  Edwards  on  Bills,  139.-141 ;  but  the  construction 
given  to  it,  and  the  dealings  of  the  plaintiff  and  defendant  in 
respect  thereto,  as  disclosed  by  the  testimony,  clearly  deprive  it  of 
the  character  which  the  plaintiff  now  seeks  to  ascribe  to  it 

The  judgment  should  be  afiirmed,  with  costs. 

Present  —  Babnabd,  P.  J.,  and  Tappen,  J. 

Judgment  for  defendant  upon  the  exceptions,  with  costs. 
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GEORGE  LEARY,  Plaintiff,  v.  ALBERT  0.  WOODRUFF, 

Defendant.  i^ 

|lS2a  r 
Lessee  cf  toare^umse  and  buUc-head — duty  of^  to  persons  unloading  at, 

A  lessee  of  a  warehouse  and  the  wharf  in  front  thereof,  who,  for  his  own  benefit, 
induces  other  persons  to  come  there,  is  bound  to  keep  his  premises  and  the 
approaches  thereto  in  suitable  order  for  the  business  carried  on  there,  and  is 
liable  to  any  person  who  is  injured  in  consequence  of  any  defect  or  obstacle, 
the  existence  of  which  could  be  discovered  by  a  reasonable  examination,  com- 
mensurate with  the  use  made  of  the  premises. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  ioBtance  at  the  General  Term. 

This  action  was  brought  by  the  plaintiff,  as  assignee  of  the  owners 
and  insurers  of  a  barge,  to  recover  the  damages  occasioned  to  her 
by  being  overturned  in  a  slip  at  the  foot  of  Harrison  street, 
Brooklyn.  The  defendant,  Woodruff,  was  the  lessee  of  the  ware- 
house, in  which  the  cargo  of  the  barge  was  to  be  stored,  and  of  the 
bulk-head  in  front  of  it.  By  the  terms  of  the  lease  the  landlord 
was  bound  to  repair  and  dredge  the  slip.  As  the  tide  went  out,  the 
barge  settled  upon  a  bar  of  sand,  formed  by  the  discharge  from  a 
sewer  in  Harrison  street,  and  sunk.  Neither  the  defendant  nor 
the  plaintiff  knew  of  the  existence  of  tlie  bar. 

E.  D.  McCarthy^  for  the  plaintiff. 

William  W.  Goodrich,  for  the  defendant. 

Tappen,  J. : 

The  plaintiff  on  a  trial  at  the  Kings  Circuit  was  nonsuited,  and 
brings  this  appeal.  The  action  was  for  negligence.  The  defendant 
occupied  a  wharf  and  warehouses  at  Brooklyn  on  the  East  river ; 
the  plaintiff  had  his  vessel  there  unloading  a  cargo,  and  she 
careened  and  sunk.  It  seems  that  a  bank  or  mound  had  accumu- 
lated under  the  water  in  front  of  and  adjacent  to  defendant's 
premises,  and,  as  the  tide  went  out,  the  vessel  met  with  the  accident 
stated.     The  plaintiff  says  that,  having  been  invited  to  the  defend- 
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ant's  premises  for  the  business  in  question,  a  duty  devolved  on  the 
defendant  to  keep  his  premises  and  the  approaches  thereto  which  were 
under  his  control  in  suitable  order  for  such  business.  This  proposi- 
tion is  supported  directly  by  the  case  of  Garleton  v.  Frcmcoma 
Iron  amd  Sted  Co.*  In  that  case  a  vessel  sustained  injuries 
from  a  rock  in  the  bed  of  the  dock  under  water,  and  the  defendants 
were  held  liable.  And  the  court  say-s,  even  if  defendants  had 
no  title  to  the  dock,  yet,  if  they  occupied  it  and  the  adjoining 
wharf,  and  for  their  own  benefit  induced  vessels  to  come  to 
the  wharf,  their  liability  is  not  diminished.  The  like  principle 
is  held  in  Sweeny  v.  Old  Colony  H,  jB.f  A  liability  will  not 
attach  to  the  owner  or  occupant  of  the  premises,  if  the  defect 
or  obstacle  be  so  hidden  that  its  existence  could  not  be  discovered 
by  a  reasonable  examination  commensurate  with  the  use  to  be 
made  of  the  premises.  X  The  defendant,  among  other  matters, 
claimed  that  the  unskillful  manner  of  unloading  and  discharging 
cargo  by  the  plaintiff,  was  the  cause  of,  or  contributed  to,  the  acci- 
dent. After  testimony  had  been  put  in  on  both  sides,  the  court 
granted  the  defendant's  motion  to  dismiss  the  complaint,  directing 
the  exceptions  to  be  heard  in  the  first  instance  at  the  General  Term. 
We  are  of  opinion  that  this  was  error,  and  that  upon  the  facts 
proven  the  plaintiff  was  entitled  to  go  to  the  jury. 
A  new  trial  is  therefore  ordered,  costs  to  abide  event. 

Present — Barnard,  P.  J.,  Tappen  and  Gilbert,  J  J. 

Exceptions  allowed  and  new  trial  granted,  costs  to  abide  event. 


M.    J.    TRUESDELL,    Administratrix,    etc..  Plaintiff,    v. 
HENRY  BOOTH,  Defendant. 

Tenant — mtrrend&r  of  premiaea  by  —  chap.  346,  Laws  of  1860. 

A  tenant  who,  by  his  lease,  agrees  to  make  all  necessary  repairs,  cannot  surren- 
der the  possession  of  the  premises  and  refuse  to  pay  rent,  on  the  ground  that 
the  walls  of  the  house  were  unusually  damp,  and  that  in  consequence  thereof  his 
family  became  and  remained  sick  for  some  time. 

*  99  Mass.,  216.       f  10  Allen  (Mass.),  872.      }  Shearman  on  Negligence,  66a 
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Motion  for  a  new  trial  ou  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  a  verdict  having  been  directed 
for  the  plaintiff'  at  the  Circuit. 

O.  e/.   WelU,  for  the  plaintiff. 

Henry  Brodhead  and  D.  G.  Harrvman^  for  the  defendant. 

Tappen,  J . : 

The  defendant  hired  a  dwelling-house  from  the  plaintiff,  and 
after  entering  into  occupation,  he  .paid  rent  up  to  a  certain  time, 
and  gave  notice  to  the  plaintiff  that  he  would  not  be  bound,  and 
would  not  remain  for  the  remainder  of  the  term ;  and  ]^e  aban- 
doned the  premises.  The  reason  given  by  the  defendant  is,  that 
the  premises  were  not  tenantable.  The  house  was  a  brick  dwell- 
ing in  Suffield  street,  Brooklyn.  The  defendant  alleged  the  walls 
to  be  unusually  damp,  and  that  his  family  became  and  remained 
sick  for  some  time  by  reason  of  such  dampness.  The  plaintiff 
refused  to  receive  the  premises,  and  brought  this  action  for  rent. 
After  testimony  on  both  sides,  the  court  ordered  a  verdict  for  the 
plaintiff  for  the  sum  claimed,  and  directed  the  defendant's  excep- 
tions to  be  heard"  at  the  General  Term  in  the  first  instance.  The 
defendant's  request  to  go  to  the  jury  was  refused. 

The  tenant,  in  addition  to  the  yearly  rent  of  $800,  also  cove- 
nanted to  make  necessary  repairs.  The  landlord's  agent  testified 
that  this  covenant  had  the  effect  of  reducing  the  rent  slightly,  as 
compared  with  the  rent  paid  by  a  prior  tenant.  There  was  no 
covenant  to  repair  on  the  part  of  the  landlord  ;  no  act  amounting 
to  an  eviction  on  his  part  is  shown  ;  and  wrongful  acts  of  the  land- 
lord, which  are  mere  negligence  or  trespass,  do  not  bar  the  rent ;  * 
although  the  rule  is  otherwise  where  the  landlord  creates  a  nuis- 
ance near  the  premises,  or  is  guilty  of  acts  which  preclude  the  ten- 
ant from  the  beneficial  enjoyment  thereof,  provided,  in  such  case, 
the  tenant  shall  abandon  the  premises  by  reason  thereof,  f  Ver- 
min or  noxious  smells  in  and  about  the  house,  do  not  constitute 
eviction,  so  as  to  justify  abandonment  of  the  premises  by  the  ten- 

»Edgerton  v.  Page,  20  N.  T.,  281;  Ogilvie  v.  Hull,  6  HUl,  62. 

tDyett  V.  Pendleton,  8  Cow.,  728;  Gilhooley  v.  Washington,  4  N.  Y.,  217. 
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ant.  *  The  case  presents  no  fact  whereby  the  right  of  abandon- 
ment can  be  held  to  have  accrued  to  the  tenant  for  any  act  or  omiB- 
sion  of  the  landlord.  Reference  is  made  by  the  tenant  to  chap- 
ter 345  of  the  Laws  of  1860,  which  provides  as  follows :  "  The 
lessees  or  occupants  of  any  building  which  shall,  without  any  fault 
or  neglect  on  their  part,  be  destroyed,  or  be  so  injured  by  the  ele- 
ments, or  any  other  cause,  as  to  be  untenantable  and  unfit  for  occu- 
pancy, shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or 
owners  thereof,  after  such  destruction  or  injury,  unless  otherwise 
expressly  provided  by  written  agreement  or  covenant ;  and  the  les- 
sees or  occupants  may  thereupon  quit  and  surrender  possession  of 
the  leasehold  premises,  and  of  the  land  so  leased  or  occupied."  The 
construction  given  to  this  statute  in  Suydam  v.  Jackson^  f  cIo^b  not 
make  it  available  as  a  defense  in  this  action. 

We  see  nothing  in  the  case  which,  by  operation  of  law,  exoner- 
ates the  defendant  from  his  liability  to  pay  the  rent;  and  the  plain- 
tiff should  have  judgment  on  the  verdict,  with  costs. 

Present  —  Basnabd,  P.  J.,  Tappen  and  Qilbebt,  JJ. 

Barnabd,  p.  J.,  dissented. 

Judgment  for  plaintiff  on  the  verdict,  with  costs. 


MICHAEL  MURPHY,  Plaintiff  m  Error,  v.  THE  PEOPLE 
OF  THE  STATE  OF  NEW  YORK,  Defendants  in  Error. 

Wh<U  mdence  mffldent  to  oftithome  conviction  in  crimindl  cotes —  Pcmd  mdmee  — 
when  contents  of  written  documents  may  be  proved  by. 

To  authorize  a  conYiction  in  criminal  cases,  upon  circumstantial  evidence,  it  is 
not  necessary  for  the  prosecution  to  prove  the  case,  to  the  exclusion  of  every 
possibility  that  the  crime  was  committed  by  a  person  other  than  the  prisoner; 
it  is  sufficient  if  the  evidence  satisfy  the  understanding  and  conscience  of  the 
juiy,  and  exclude  from  their  minds  all  reasonable  doubt  of  the  guilt  of  the 
accused. 

*  Westlake  v.  DeGraw,  25  Wend.,  669;  'Vanderbilt  v.  Persse,  8  E.  D.  Smith, 
428. 
t64N.  Y.,453. 
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Upon  the  trial  of  the  plaintiff  in  error  for  murder,  a  witness  was  allowed  to  testify 
that  he  was  defendant  in  several  suits  in  which  the  plaintiff  in  error  and  others 
were  plaintiffs,  and  that  he,  together  with  the  deceased,  had  been  several  times 
to  attend  the  trial  of  them.  He  was  then  allowed  to  testify,  against  the  objection 
of  the  plaintiff  in  error,  as  to  what  the  snite  were  brought  for.  The  prosecu- 
tion offered  the  evidence  to  show  that  the  motive  of  the  prisoner  in  committing 
the  murder  was  to  prevent  the  deceased  from  testifying  against  him.  HeUdy 
that  as  the  objection  was  general  it  could  not  now  be  insisted  that  the  contents 
of  the  pleadings  in  such  suits  could  not  be  proved  by  parol. 

Exceptions  to  the  rule  as  to  the  admission  of  parol  evidence  of  the  contents  of 
written  instruments  stated. 

Writ  of  error  to  the  Court  of  Oyer  and  Terminer  of  Rockland 
county,  to  review  the  conviction  of  tlie  plaintiff  in  error  of  murder. 

On  the  evening  of  the  19th  of  April,  1874,  while  Mrs.  Hujus, 
Bubert  J.  Gramble  and  a  servant  girl,  were  sitting  in  a  room  in 
their  house,  at  Nanuet,  Rockland  county,  New  York,  some  kind 
of  fire-arm  was  discharged  from  the  outside,  through  the  window 
of  the  room,  wounding  Mrs.  Hujus  and  Gamble,  from  the  effects 
of  which  wounds  Mrs.  Hujus  died  shortly  after.  The  plaintiff  in 
error  was  tried  and  convicted  of  having  murdered  her. 

Henry  DaUy^  Jr,^  for  the  plaintiff  in  error. 

Seih  B.  CdU^  district  attorney,  for  the  defendants  in  error. 

Gilbert,  J.: 

We  are  not  called  upon  to  examine  the  evidence  to  see  whether 
it  was  sufficient  to  warrant  the  conviction  of  the  prisoner.  Upon 
that  question  the  verdict  of  the  jury  is  conclusive.  Our  duty  is 
confined  to  the  errors  assigned  in  the  bill  of  exceptions.  Those 
relate  exclusively  to  the  admissibility  of  certain  parts  of  the  testi- 
mony. No  exception  was,  or  well  could  have  been,  taken  to  the 
charge  of  the  judge.  It  is  indeed  said  that  it  was  his  duty,  with- 
out any  request  to  do  so,  to  instruct  the  jury  that  "  one  of  the 
legal  principles  governing  cases  of  this  kind,  where  circumstantial 
evidence  is  relied  on  to  convict,  .is,  that  the  people  must  prove  the 
case  to  the  exclusion  of  every  possibility  that  another  person,  and 
not  the  accused,  may  have  committed  the  crime."  No  exception 
can  be  raised  upon  this  point,  for  the  attention  of  the  judge  was  not 
in  any  way  called  to  the  rule  contended  for ;  it  is  wholly  an  after- 
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thought.  Nor  is  there  anj^  such  rule.  On  the  contrary,  the  legal 
test  of  the  suflSciency  of  every  species  of  evidence  to  authorize  a 
conviction,  is  its  adequacy  to  satisfy  the  understanding  and  con- 
science of  a  jury,  and  to  exclude  from  their  minds  all  reasonable 
doubt  of  the  guilt  of  the  accused.  *  Such  is  the  rule  of  the  com- 
mon law ;  and  it  has  always  prevailed  in  this  State. 

It  is  insisted  that  the  court  below  erred  in  admitting  parol  evi- 
dence to  prove  what  certain  law  suits  of  the  prisoner  and  his 
brother,  against  one  (S-amble,  were  for.  Gamble  was  called  as  a 
witness  for  the  prosecution,  and  testified,  without  objection,  that  he 
was  one  of  the  defendants  in  those  suits ;  that  there  were  three 
suits;  that  they  had  been  standing  since  1868  ;  that  he  had  been 
several  times  to  attend  the  trial  of  them ;  that  he  was  accompanied 
by  Mrs.  Hujus  (the  deceased),  he  did  not  know  how  many  times, 
but  that  she  always  went  when  the  trial  was  coming  off^  The  wit- 
ness was  then  asked  if  he  knew  what  the  suits  were  for,  and 
answered  without  objection  that  he  did.  He  was  then  requested 
to  tell  the  jury  what  they  were  for.  To  this  the  prisoner's  counsel 
objected,  but*  stated  no  ground  of  objection.  The  evidence  was 
admitted,  and  an  exception  was  taken  to  the  ruling  of  the  court 
by  the  prisoner's  counsel.  TV  e  think  the  exception  is  unavailing, 
because  the  objection  was  not  put  upon  the  ground  that  the  fact 
could  not  be  proved  by  parol.  If  it  had  been  it  might  have  been 
obviated,  or  the  testimony  withheld  by  counsel,  or  excluded  by  the 
court.  For  this  reason  it  is  an  ancient  and  sound  rule,  that,  when 
tlie  objection  is  to  the  mode  of  proving  a  fact,  and  not  to  proof  of 
the  fact  itself,  it  must  be  distinctly  placed  upon  that  ground.  The 
rule  is  essentia>  to  insure  fairness,  and  to  prevent  artifice  and 
deception  in  the  trial  of  causes.  It  governs  trials  in  criminal  as 
well  as  civil  cases,  and,  in  our  opinion,  ought  to  be  steadily  upheld 
whenever  a  case  of  either  class  is  brought  up  for  review.  Espe- 
cially should  the  rule  be  firmly  adhered  to  yi  a  case  like  this,  where 
the  objectionable  evidence  is  not  material  to  the  issue,  but  is  of  a 
collateral  fact  of  little  importance.  The  only  conceivable  object  bf 
the  testimony  was  to  prove  that  the  prisoner  had- a  motive  to  kill 
the  deceased,  in  order  to  prevent  her  from  testifying  against  him. 
In  that  point  of  view,  we  are  unable  to  perceive  upon  what  princi- 

*1  Stark.  Ev.,  577;  1  Greenl.  Ey.,  13. 
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pie  the  nature  of  the  suits  would  aflfect  that  motive.  Whether  the 
object  of  the  suits  was  to  set  aside  deeds  or  to  recover  money,  or 
for  either  of  numberless  other  causes  of  action,  was  not  material. 
The  case,  at  all  events,  discloses  nothing  from  which  it  can  be 
inferred  that  the  particular  object  of  the  suits  strengthened  the  pros- 
ecution or  weakened  the  defense.  It  does  not  even  show  that  the 
deceased  was  possessed  of  any  knowledge,  which  might  render  it 
necessary  or  expedient  for  Gamble  to  call  her  as  a  witness.  The 
fact  that  she  attended  the  court  in  his  company,  did  not  show  that 
she  was  to  be  a  witness  on  the  trial.  Having  allowed  the  prosecu- 
tion to  prove  without  objection  the  pendency  of  the  suits,  the  pris- 
oner could  not  have  been  prejudiced  by  the  evidence  respecting 
the  object  of  them.  The  error,  therefore,  if  any  was  committed, 
affords  no  ground  for  reversing  the  conviction.  * 

These  conclusions  render  it  unnecessary  to  decide  whether  the 
object  of  the  suits  could  be  proved  except  by  the  production  of  the 
pleadings  in  them.  Still,  a  brief  discussion  of  the  subject  may  be 
due  to  the  occasion. 

The  general  rule,  undoubtedly,  excludes  all  instruments  which 
the  law  requires  should  be  in  writing,  or  which  have  been  put  in 
writing  by  the  parties,  and  all  other  writings  the  existence  of 
which  is  disputed,  and  which  are  material  to  the  issue,  f  But  the 
rule  is  not  universal.  For  instance,  births  and  marriages  may  be 
proved  orally  by  those  who  witnessed  them,  notwithstanding  the 
law  requires  a  registry  of  them  to  be  kept.  And  where  the  writ- 
ten communication  or  agreement  is  collateral  to  the  issue  it  need 
not  be  produced.  The  fact  of  payment  may  be  proved  orally, 
though  a  receipt  be  taken ;  and  the  examination  and  confession  of 
a  prisoner,  taken  down  in  writing  by  the  magistrate,  but  not 
signed  and  certified,  are  provable  by  oral  testimony.  Many  other 
instances  of  a  similar  kind  are  given  in  the  books.  X  Mr.  Best 
states  the  rule  to  be,  that  ''  when  a  written  instrument  or  docu- 
ment of  any  description  is  not  a  fact  in  issue,  and  is  merely  used  as 
evidence  to  prove  some  act^  independent  proof  aliunde  is  receiv- 
able." That  rule  does  not,  as  it  seems  to  us,  conflict  with  the 
principle  on  which  the  exclusion  of  parol  evidence  of  the  contents 

•People  y,  Gonzalez,  85  N.  Y.,  49-59.     f  Greenl.  Ev.,  §  85;  Best  Ev.  (5th  ed.),  310. 
\  Greenl,  Ev.,  §§  86, 90;  Best  Ev.,  «w/wa. 
Hux— Vol.  IV.         14 
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of  written  instruments  rests.  If,  however,  we  should  be  wrong  in 
this,  we  think,  for  the  reasons  stated,  that  all  objection  to  proving 
the  fact  orally  was  waived,  and  that  it  would  be  contrary  to  law  to 
allow  the  exception. 

We  perceive  no  error  in  admitting  evidence  of  the  measurements 
made  by  the  witness  Pinkerton  ;  other  witnesses  had  given  the  data 
oh  which  they  were  made,  and  it  was  proper  to  put  the  result 
before  the  jury. 

In  whatever  light  the  conduct  of  Pinkerton  and  Sharpe,  in 
obtaining  the  confessions  of  the  prisoner  may  be  regarded,  we  have 
discovered  nothing  in  the  circumstances  attending  the  giving  of 
them,  which  tends  to  show  that  they  were  not  voluntarily  made,  or 
which  would  have  justified  the  exclusion  of  them.  The  jury  had 
these  circumstances  before  them,  accompanied  by  the  evidence  of 
the  prisoner  respecting  them,  and  it  was  their  province,  exclus- 
ively, to  determine  the  weight  to  be  given  to  confessions  made 
under  such  circumstances. 

We  have  now  noticed  all  the  exceptions  worthy  of  remark.  No 
error  having  been  found,  it  is  our  plain  and  imperative  duty  to 
affirm  the  conviction.  We  have  no  dispensing  power ;  that  has 
been  deposited  with  the  executive  department  of  the  government. 
From  the  courts  the  community  has  a  right  to  demand  a  vigilant 
and  firm  execution  of  the  law ;  for  their  safety  is  in  a  great  degree 
dependent  upon  it. 

Conviction  affirmed. 

Present  —  Gilbert,  Tappen  and  Pratt,  JJ. 
Conviction  affiraied. 
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FRANCES  H.  MoCOTTER,  Respondent,  v.  ANDREW 
LAWRENCE,    Executor,  Brrc,  op  ABRAHAM   R.    LAW-    '  ^  Jgl 

RENCE,  THE  NEW   YORK   LIFE    INSURANCE  AND     ' 

TRUST    COMPANY  and  ABRAHAM    R.    L.  NORTON 
AND  CECILIA  A.  NORTON,  Impleaded,  etc.,  Appellants. 

Bpeeifie  petfarmanee  of  et/ntraet  to  eon/oey  land -^  who  are  necessary  parties  to  action 
far^Oodey  %  07— Statute  of  Imitations, 

All  who  are  interested  in  a  contract  for  the  conveyance  of  land,  must  Join  with 
the  plaintiff  in  an  action  brought  for  its  enforcement,  or  a  valid  excuse  for  their 
not  joining  with  the  plaintiff  must  be  shown. 

Soch  defect  is  not  remedied  by  a  judgment  directing  a  conveyance  to  be  made  to 
the  pHtiff  and  her  co-owners  and  their  assigns,  without  naming  them,  as  such 
co-owners  have  a  right  to  elect  to  accept  a  specific  performance,  or  to  sue  for 
damages  for  a  breach  of  contract  Buch  an  action  is  within  section  97  of  the 
Code. 

In  an  action  in  equity  by  a  vendee  in  an  executory  contract  for  the  sale  of  lands, 
no  proof  of  a  demand  or  tender  of  performance,  on  his  part,  before  instituting 
suit  for  a  specific  performance  is  necessary,  but  an  offer  to  perform,  made  in 
the  complaint,  and  ability  to  perform  at  the  time  of  the  decree,  are  sufficient; 
and  the  statute  of  limitations  begins  to  run  without  any  formal  denial  by  the 
vendor  of  the  right  of  the  vendee. 

Puol  admissions  and  acts  in  pais  are  no  longer  sufficient  to  prevent  the  operation 
of  the  statute  of  limitations. 

It  is  only  when  the  vendee  has  become  entitled  to  a  specific  performance  of  the 
contract  by  the  vendor,  by  reason  of  a  full  performance  thereof  by  the  ven- 
dee, that  the  vendor  will  not  be  allowed  to  disturb  his  possession,  or  to  inter- 
pose the  statute  of  limitations  as  an  obstacle  to  his  right  to  have  his  equitable 
title  perfected  by  a  conveyance  of  the  legal  estate. 

A  court  of  equity  has  no  more  power  to  disregard  the  statute  of  limitations  than 
a  court  of  law. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflF,  entered  on  the 
report  of  a  referee. 

The  action  was  brought  by  the  plaintiff,  as  assignee  through  vari- 
008  mesne  assignments  of  Alexander  MeCotter,  to  compel  pertbrni- 
ance  of  a  contract  between  liim  and  Abraham  R.  Lawrence, 
deceased,  dated  January  22, 1863,  for  the  sale  to  MeCotter  of  forty- 
five  acres  of  land,  situated  at  Newtown,  Long  Island,  for  the  price 
of  $20,250,  payable,  $5,000  on  June  1,  1853,  $5,000  on  September 
1, 1853,  and  $10,250  in  a  bond  and  mortgage  of  three  years. 
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The  contract  recited  the  intention  of  McOotter  to  divide  the 
forty-five  acres  into  small  lots,  and  Lawrence  agreed,  at  the  expense 
of  McCotter,  to  give  separate  deeds  for  the  particular  lots.  Abra- 
ham R.  Lawrence  died  on  August  3,  1863.  The  defendants  were 
his  executor,  heirs  at  law,  legatees  and  devisees.  By  the  arrange- 
ments for  the  settlement  of  his  estate,  all  the  interest  of  Law- 
rence vested  in  the  defendants  Abraham  R.  L.  Norton  and 
Cecilia  A.  Norton,  and  in  the  New  York  Life  Insurance  and 
Trust  Company,  as  trustee  for  them ;  and  they,  with  the  executor, 
alone  appeal. 

The  complaint  alleged  the  contract;  the  assignment  of  a  half 
interest  from  McCotter  to  John  H.  Cornell  and  Frederick  Pentz ; 
the  conveyance  by  Lawrence  of  103  of  tlie  lots ;  the  payment,  prior 
to  the  times  fixed  in  the  contract,  of  $17,000  (on  the  trial  mis  alle- 
gation was  amended  so  as  to  state  the  true  amount  paid,  $19,000, 
leaving  only  $1,250  of  the  price  due)  ;  that  McCotter  had  entered 
into  and  retained  possession ;  that  Lawrence,  from  time  to  time, 
down  to  1861,  had  executed,  conveyances,  acquiescing  in  the  post- 
ponement of  the  balance  due,  and  that,  after  his  death,  McCotter 
had  applied  to  the  defendant  A  ndrew  Lawrence,  as  executor,  for  a 
deed,  offering  to  pay  the  balance  due,  with  interest;  that  the 
executor  had  put  him  off  on  various  pretexts,  and  that,  in  the  end, 
it  had  been  necessary  to  sue. 

Abraham  R.  L.  Norton  and  Cecilia  A.  Norton  were  infants  at 
the  commencement  of  the  action,  and  they  interposed  answers ;  the 
defendants  Andrew  Lawrence,  as  executor,  and  the  Trust  Com- 
pany, also  answered,  and  the  several  answers  substantially  put  the 
plaintiff  to  proof  of  all  allegations  of  her  complaint. 

J,  8.  Lawrencey  B,  J.  BlanTcman  and  J?.  Rdbinsanj  for  the 
appellants. 

John  E.  Parsons^  for  the  respondent. 

Gilbert,  J. : 

Setting  aside  many  considerations  which  might  influence  our 
discretion  in  granting  or  refusing  a  decree  in  this  case,  if  the 
plaintiff  were  otherwise  entitled  to  a  specific  performance  of  the 
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contract,  we  are  of  opinion  that  the  judgment  appealed  from 
cannot  be  sustained  upon  any  ground,  legal  or  equitable. 

The  legal  title  to  the  lands  in  controversy  is  unquestionably 
vested  in  the  New  York  Life  Insurance  and  Trust  Company.  The 
plaintiff  proved  nothing  more  at  the  utmost,  than  an  equitable 
title  to  an  undivided  moiety  thereof;  and  yet,  on  that  proof  alone, 
she  has  obtained  a  judgment,  which,  if  affirmed  and  executed,  would 
divest  the  Trust  Company  of  its  whole  estate  in  the  lands.  This 
bare  statement  of  the  result  of  the  trial,  I  am  sure,  is  sufficient  to 
demonstrate  that  the  judgment  is  erroneous. 

Those  in  whom  the  equitable  title  to  the  other  moiety  is  vested, 
were  necessary  parties  plaintiff.  A  decree  cannot,  with  any  show 
of  justice  to  the  defendants,  be  made  without  their  presence.  The 
law  will  not  tolerate  a  suit  to  enforce  a  contract  by  piece-meal. 
All  who  are  interested  in  having  a  contract  performed  must  join 
in  a  suit  therefor,  or  a  valid  excuse  for  their  not  joining  with  the 
plaintiff*  must  be  shown.  The  statute  on  tliis  subject  is  imperative, 
and  is  merely  declaratory  of  a  very  ancient  rule.*  This  proposition 
seems  to  be  incontestable,  and,  in  a  case  like  this,  ought  to  be 
rigorously  enforced,  because  it  is  manifest  that  the  court  cannot 
determine  the  controversy  before  it,  without  prejudice  to  the 
rights  of  the  defendants,  as  well  as  those  of  the  absent  plaintiffs,  if, 
indeed,  any  of  the  parties  have  any  rights  under  the  contract.  The 
attempt  made  by  the  referee  to  obviate  the  objection  arising  from 
the  defect  of  parties,  by  directing  a  conveyance  to  be  made  to  the 
plaintiff  and  her  co-owners,  and  their  assigns,*  without  naming  them, 
cannot  be  sanctioned.  If  such  co-owners  retain  their  interest  under 
the  contract,  they  have  a  right  to  elect  whether  they  will  accept  a 
specific  performance,  or  sue  for  damages  for  a  breach  of  the  con- 
tract. The  plaintiff  cannot  make  that  election  for  them.  They 
oonld  not,  it  is  true,  sue  alone ;  yet,  if  an  action  at  law  for  such 
damages  should  be  brought  by  all  the  parties  interested  in  the  con- 
tract, the  judgment  in  this  suit  would  not  be  a  bar  thereto.  That 
judgment,  therefore,  affords  no  protection  to  the  representatives  of 
the  vendor  against  the  exercise  of  that  right.  Nor  would  the  con- 
v^ance  ordered  be  equivalent  to  a  performance  of  the  contract  as 
to  such  co-owners,  even  if  we  might  assume  that  they  preferred 

*  Code,  §  119. 
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land  to  money ;  for  the  reason  that  the  judgment  does  not  establieh 
their  rights.  Another  adjudication  would  be  necessary  to  ascertain 
who  were  intended  as  grantees,  or  the  persons  answering  to  the 
description  of  them  contained  in  the  conveyance,  and  to  determine 
their  respective  interests.  Furthermore,  the  Trust  Company  has  a 
clear  right  to  remain  vested  with  its  legal  title,  until  a  paramount 
claim  on  the  part  of  such  co-owners  shall  have  been  successfully 
asserted  by  them. 

We  think,  moreover  that  the  right  of  action  upon  the  contract 
has  been  barred  by  the  statute  of  limitations.  The  case  is  within 
section  97  of  the  Code,  which  provides  that  the  suit  must  be  com- 
menced within  ten  years  after  the  cause  of  action  accrued.  It  has 
been  settled  by  a  series  of  decisions,  that  the  cause  of  action  in. 
equity  of  a  vendee  in  an  executory  contract  for  the  sale  of  lands, 
accrues  whenever  he  becomes  entitled  to  sue  for  a  specific  perform- 
ance of  the  contract.  No  demand,  or  tender  of  performance  on  his 
part,  is  necessary  before  instituting  such  a  suit,  but  an  ofier  to  per- 
form, made  in  the  complaint,  and  ability  to  perform  at  the  time  of 
the  decree,  are  all  that  are  requisite.*  And  the  statute  begins  to 
run  without  any  formal  denial  on  the  part  of  the  vendor  of  the 
right  of  the  vendee.  In  Peters  v.  Delaplaine,j^  there  was  no 
denial  of  the  vendee's  right,  but  there  was  only  a  failure  to  perform 
by  the  vendor,  because  his  wife  refused  to  sign  the  deed  to  be  given 
by  him.  Upon  the  principle  stated,  the  cause  of  action  upon  this 
contract  accrued  in  January,  1856 ;  and  the  suit  was  not  commenced 
until  October,  1870.  We  are  unable  to  perceive  why,  if  the  plain- 
tiff has  any  cause  of  action  now,  she,  or  those  under  whom  she 
claims,  had  not  the  same  cause  of  action,  at  any  and  all  times 
between  January,  1856,  and  January,  1866.  Although  neither  of 
the  parties  to  the  contract  chose  to  exercise  the  rights  given  by  it, 
that  fact  did  not  postpone  the  accruing  of  the  cause  of  action.:]: 
Nor  did  the  demand  for  a  conveyance,  made  after  the  death  of  the 
vendor,  avoid  the  bar  of  the  statute,  or  create  a  new  cause  of  action.§ 

The  referee  has  not  found  that  the  time  for  the  performance  of 
the  contract  by  the  vendor  was  extended,  nor  is  there  any  evidence 
that  it  was  extended.     The  declaration  made  to  Mr.  McMahon  by 

•Bruce  v.  Tilson,  25  N.  Y.,  194;  Peters  v.  Delaplaine,  49  id.,  SCa. 

t  Supra.  %  Roberts  v.  Sykes,  30  Barb.,  177.         §  25  N.  T. ,  196. 
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the  vendor,  that  the  vendee  ''  need  not  trouble  himself  about  any- 
thing he  owes  me,"  etc.,  did  not  have  that  effect,  independently  of 
the  objection  that  it  was  not  in  writing,  which  will  be  noticed 
hereafter.  At  the  utmost,  it  was  a  mere  postponement  of  the 
exercise  of  the  vendor's  present  right  to  enforce  the  contract  against 
the  vendee,  but  it  did  not  take  away  or  affect  any  right  which  the 
vendee  had  against  the  vendor.  The  referee  strained  the  evidence, 
when  he  called  it  an  agreement  that  the  balance  due  on  tlie  contract 
might  remain  pending  the  appeal.  But  if  it  was  an  agreement,  it 
was  nudum  padura. 

The  referee  denied  the  appellants'  motion  to  dismiss  the  com- 
plaint, made  upon  the  ground  that  the  suit  was  barred  by  the 
statute  of  limitations,  but  did  not  state  any  reason  therefor;  nor 
did  he  find  any  of  the  facts  upon  that  subject.  He  evidently  placed 
his  decision,  that  the  suit  had  not  been  barred,  upon  the  supposed 
agreement  made  through  McMahon,  before  mentioned,  and  upon 
the  following  facts  reported  in  the  findings,  namely :  That  shortly 
after  the  contract,  the  vendee  entered  into  possession  of  the  prem- 
ises in  controversy,  and  continued  to  be  in  possession  thereof,  and  to 
exercise  ownership  over  the  same,  down  to  the  commencement  of 
this  suit ;  and  that  he  paid  taxes  thereon,  and  expended  considerable 
sums  of  money  in  opening  and  grading *streets,  and  other  improve- 
ments ;  that  the  vendor  died  August  3,  1863,  and  down  to  his 
death  no  proceedings  werjB  taken  by  him,  so  far  as  appeared,  either 
to  require  payment  of  the  balance  due  upon  the  contract,  or  to 
divest  any  rights  under  it ;  and  that  he  had,  as  late  as  on  or  about 
April  16,  1861,  and  from  time  to  time  down  to  that  date,  continued 
to  execute  conveyances  of  parts  of  said  premises,  at  the  instance  of 
the  vendee. 

Parol  admissions  and  acts  in  pais  are  no  longer  sufficient  to 
prevent  the  operation  of  the  statute  of  limitations.  For,  by  sec- 
tion 110  of  the  Code  it  is  provided,  that  no  acknowledgment 
or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  the  case  out  of  its  operation,  unless  the  same 
be  contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby.  The  only  writing  signed  by  the  vendor  within  ten  years 
before  the  commencement  of  this  action,  is  a  deed,  dated  April  16, 
1861,  to  one  Herring.    But  that  has  no  legal  significance  here  as  a 
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written  acknowledgment,  because  it  was  made  merely  to  effect  an 
exchange  of  lots,  which-  the  vendor  had  conveyed  in  1853,  for  the 
lots  described  in  the  deed.  It  was  not,  in  any  sense,  a  transaction 
based  on  the  continaed  obligation  of  the  contract,  but  a  substitute 
for  an  old  one,  done  while  the  contract  by  its  terms  was  in  force. 
Nor  is  the  case  materially  affected  by  the  question  of  the  possession 
of  the  lots  which  have  not  been  conveyed.  It  is  only  where  the 
vendee  has  become  entitled  to  a  specific  performance  of  the  con- 
tract by  the  vendor,  by  reason  of  a  full  performance  thereof  by 
the  vendee,  that  the  vendor  will  not  be  allowed  to  disturb  his  pos- 
session, or  to  interpose  the  statute  of  limitations  as  an  obstacle  to 
his  right  to  have  his  equitable  title  perfected  by  a  conveyance  of 
the  legal  estate.*  In  such  a  case  the  decree  enforces  a  trust  rather 
than  a  contract.  The  court  would  afford  the  same  relief  if  there 
were  no  formal  contract.  It  may  not  be  amiss  to  remark,  however, 
that,  in  our  opinion,  the  fact  that  possession  was  taken  by  the  ven- 
dee under  the  contract,  was  not  sufficiently  proved.  Possession 
was  not  provided  for  in  th^  contract.  The  consent  of  the  vendor, 
therefore,  was  necessary  to  effect  any  valid  change  of  possession. 
The  only  witness  on  the  subject  was  the  vendee,  and  he  was  not  a 
competent  witness  to  prove  such  consent,  f 

The  provision  of  the  Code,  requiring  a  written  acknowledgment 
to  take  a  case  out  of  the  statute  of  limitations,  has  effectually 
destroyed  the  old  doctrine  on  which  courts  of  equity  relieved  ven- 
dees from  forfeitures  incurred  in  consequence  of  their  failure  to 
periorm  executory  contracts  for  the  sale  of  lands.  That  doctrine 
rested  on  the  principle,  that  time  was  not  of  the  essence  of  the 
contract.  But  now  the  statute  has  interposed  an  absolute  bar  after 
the  lapse  of  ten  years.  It  would  be  a  violation  of  this  statute,  to 
give  to  the  acts  of  the  vendor  referred  to,  such  an  effect  as  would 
suspend  its  operation.  The  statute  itself  provides,  that  the  time 
during  which  certain  specified  disabilities  may  continue  shall  not 
be  computed;  but  none  of  those  acts  are  included  among  them. 
Courts  of  equity  have  no  more  power  to  dispense  with  a  statute  than 
courts  of  law.  %  When  they  have  apparently  done  so,  it  has  been 
upon  the  idea  that  the  facts  of  the  particular  case  took  it  out  of 

*  MiUer  v  Bear,  3  Paige,  466;  Bruce  v.  Tilson,  mpra,  f  Code,  §  8»9. 

%  Story  Eq.  PL,  §§  75,  831. 
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the  statute.*  Conti-acte  which  could  not  be  enforced  at  law, 
because  they  were  not  made  conformably  to  the  statute  of  frauds, 
have  been  rendered  effective  by  courts  of  equity  on  that  ground, 
and,  by  our  statute  of  frauds,  the  right  to  do  this  is  expressly 
reserved  to  those  courts  by  the  proviso,  that  nothing  therein  con- 
tained shall  be  construed  to  abridge  their  powers  to  compel  the 
specific  performance  of  agreements  in  cases  of  part  performance 
thereof.f  It  must  be  presumed,  that  if  the  legislature  had  intended 
to  authorize  a  like  exception  in  the  statute  of  limitations,  they 
would  have  inserted  in  it  a  similar  proviso.  However  that  may  be, 
I  know  of  no  principle  that  would  justify  the  court  in  refusing  to 
execute  a  statute  in  a  case  clearly  within  its  provisions.  We  must, 
therefore,  hold  the  law  to  be,  that  with  the  exception  of  cases  where 
the  contract  has  been  fully  performed  on  the  part  of  the  vendee,  or 
there  has  been  a  waiver  by  the  vendor  of  the  benefit  conferred  by 
the  statute  of  limitations,  neither  part  performance,  nor  any  other 
considerations  which  have  heretofore  actuated  courts  of  equity  in 
decreeing  the  specific  performance  of  contracts,  notwithstanding 
the  lapse  of  time,  can  be  allowed  as  an  answer  to  the  peremptory 
bar  created  by  section  97  of  the  Code,  without  the  written  evidence 
required  by  section  110  of  the  Code.  For  the  part  performance  in 
this  case,  the  vendee  received  an  equivalent  in  the  lifetime  of  the 
vendor^  by  a  conveyance  of  nearly  two-thirds  of  the  property 
agreed  to  be  conveyed,  upon  making  payments  amounting  in  the 
aggr^te  to  no  more  than  a  proportionate  part  of  the  price.  The 
referee,  we  think,  erred  in  respect  to  the  payments,  by  giving  the 
vendee  credit  for  property  which,  although  originally  taken  by  the 
vendor  in  payment,  was  returned  to  the  vendee  and  retained  by 
him.  Making  allowance  for  this  and  for  interest,  the  price  of  the 
land  conveyed  and  the  amount  of  the  payments  would  be  very 
nearly  equal.  The  last  payment  on  the  contract  appears  to  have 
been  made  in  1853,  ten  years  before  the  death  of  the  vendor. 
No  suit  having  been  instituted  to  obtain  a  conveyance  of  the 
remainder  of  the  lots  during  a  period  of  nearly  fifteen  years  after 
the  cause  of  action  accrued,  and  of  seven  years  after  the  death  of 
the  vendor,  we  think  it  would  be  inequitable  to  undo  the  bar  of  the 

•  Wetmore  v.  White,  2  CaL  Ca.,  109 ;  Rhodes  v.  Rhodes,  8  Sandf.  Oh.,  279. 
t2R8.,  185.§10. 

Hun— Vol.  TV.  16 
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statute,  even  if  we  had  the  power  to  do  so,  especially  as  rights  of 
devisees  and  of  strangers  have  intervened. 

We  have  considered  several  minor  qaestions  presented  on  the 
argument,  but  enough  has  been  said  to  dispose  of  the  case  without 
discussing  them. 

The  judgment  must  be  reversed  and  the  complaint  dismissed, 
with  costs. 

Present  —  Babnabd,  P.  J.,  Gilbert  and  Tappen,  J  J. 

Judgment  reversed  and  complaint  dismissed,  witli  costs. 


GEORGE  W.  BARNETT,  Respondent,  v.  THE  CHICAGO  AND 
LAKE  HURON  RAILROAD  COMPANY,  Appellant. 

Non-resident  eorporaUon — process,  how  served  upon — effect  of  jvdgmeni  against  — 

2i2.^.,  456,  459. 

At  common  law,  process  against  a  corporation  must  be  served  on  its  head  or  prin- 
cipal officer,  within  the  jurisdiction  of  the  sovereignty  where  the  artificial  body 


A  judgment  recovered  in  an  action  conmienced  against  a  foreign  corporation  under 
the  provisions  of  the  Revised  Statutes  (3  R  S.,  458, 459;  Laws  1842,  chap.  197) 
binds  only  the  property  of  the  corporation  within  this  State,  and  has  no  extra- 
territorial f orca 

Under  the  statutes  of  this  State,  service  within  this  State  on  the  proper  officer  of  a 
foreign  corporation,  is  equivalent  to  personal  service  on  a  non-resident  natural 
person.  If  such  personal  service  cannot  be  made,  service  may  be  made  by 
publication  against  corporations  in  the  same  cases  in  which  it  can  be  made 
against  non-resident  individuals. 

The  provisions  of  the  Code  in  respect  to  the  *'  provisional  remedy"  of  attachment^ 
and  to  the  entering  of  judgment,  apply  alike  to  non-resident  individuals  and  to 
foreign  corporations. 

Effect  of  judgment  against  a  non-resident  corporation  which  bas  no  property 
within  this  State  discussed. 

Appeal  from  an  order  denying  a  motion  made  on  behalf  of  the 
defendant  (counsel  appearing  for  that  purpose  only)  to  set  aside 
the  service  of  a  summons  in  this  action,  which  was  served  in  the 
city  of  New  York  on  the  president  of  defendant.  The  cause  of 
action  was  alleged  to  have  arisen  in  this  State.    The  motion  was 
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made  on  affidavits  showing  that  the  defendant  was  a  foreign  cor- 
poration, and  had  no  property  and  no  officers  or  agencies  in  this 
State.    The  motion  was  denied. 

#  SinnoU  db  Meyer ^  for  the  appellant.  A  corporation  has  no  legal 
existenoe  oat  of  the  bonndaries  of  the  sovereignty  by  which  it  was 
created.  (Angell  and  Ames  on  Corp.,  §  104,  p.  79,  and  cases  there 
cited ;  1  Black,  286.)  It  follows  inevitably  that  a  corporation  can- 
not be  served  personally  outside  of  the  State  giving  it  its  existence ; 
hence  that  the  courts  of  this  State  cannot  acquire  jurisdiction  of 
the  person  of  a  foreign  corporation,  unless  by  voluntary  appearance. 
(18  How.  Pr.,  218;  Brewster  v.  Michig<m  Central  H.  B.  Co,y 
5  id.,  183;  Howell  v.  Chio.  aiid  No,  West.  Railway  Co,^  51 
Barb.,  378 ;  Bates  v.  N.  0.,  J.  and  Ort.  Nor.  R.  R.  Co.,  4  Abb. 
Pr.  [N.  S.],  72 ;  30  Barb.,  164.)  To  make  a  judgment  valid,  it 
is  necessary  that  the  court  rendering  it  should  have  jurisdiction  of 
the  subject-matter,  and,  in  addition  thereto,  either  of  the  person  or 
of  the  property  of  the  defendant.  {Thompson  v.  Wkiimfum,  18 
Wall.,  157,  and  the  cases  there  cited;  D^Arcy  v.  Ketchum,  11 
How.,  165  ;  KTKndes  v.  Oas-Ugkt  and  Coke  Co.,  19  Wall.,  58.) 

Robert  Sewellj  for  the  respondent. 

GiLBSBT,  J. : 

At  conmion  law,  jurisdiction  over  a  foreign  corporation  could 
not  be  acquired  by  the  service  of  process  upon  an  officer  thereof, 
oatside  of  the  State  which  gave  it  existence.  In  McQueen  v.  Mid- 
dUtovm  Manttfacturing  Company,  *  the  rule  of  the  common  law 
is  thus  stated  by  Spbkobb,  J. :  '^  The  process  against  a  corporation 
most  be  served  on  its  head  or  principal  officer,  within  the  jurisdic- 
tion of  the  sovereignty  where  this  artificial  body  exists.  If  the 
president  of  a  bank  of  another  State  were  to  come  within  this 
State,  he  would  not  represent  the  corporation  here  ;  his  functions 
and  his  character  would  not  accompany  him  when  he  moved 
beyond  the  jurisdiction  of  the  government  under  whose  laws  he 
derived  this  character."  Oonsequently,  the  court  in  that  case  set 
aside  an  attachment  on  the  ground  that  a  statute  which  authorized 

*16  Johns.,  5. 
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attachments  against  the  estates  of  non-resident  debtors,  generally, 
did  not  apply  to  foreign  corporations.  The  same  principle  has 
been  decided  in  nnmerous  cases.  *  It  is,  however,  within  the  com- 
petency of  the  legislature  to  authorize  suits  against  foreign  corpo- 
rations. The  Revised  Statutes  gave  such  authority  and  prescribed 
the  manner  in  which  it  should  be  exercised,  f  This  proceeding  it 
is  true  was  substantially  vn,  rem.  The  judgment  in  it  bound  only 
the  property  of  the  corporation  within  tliis  State,  and  it  had  no 
«c^a-territorial  force.  I  never  heard  the  validity  of  this  legisla- 
tion called  in  question,  and  it  was  not  disputed  on  the  argument  of 
this  case.  An  attempt  was  made  to  show  that,  while  the  legisla- 
ture had  power  to  authorize  a  suit  against  a  foreign  corporation  in 
reniy  it  had  none  to  authorize  one  in  personam.  But  no  good  rea- 
son for  such  a  distinction  was  stated,  or  has  ever  been  brought  to 
my  knowledge.  If  the  legislature  has  power  to  authorize  any  suit, 
they  may  prescribe  what  kind  and  the  mode  of  procedure  in  it. 
There  is  nothing  constitutional  or  fundamental  in  the  method  of 
procedure  in  an  action.  The  legislature  might  have  provided  that 
the  suit  under  the  Revised  Statutes  might  be  commenced  by  sum- 
mons, with  publication  of  notice,  and  have  directed  that  the  prop- 
erty might  be  seized  only  after  a  judgment  had  been  entered,  and 
then  by  execution  thereof.  Or  the  attachment  might  have  been 
made  a  mere  incidental  remedy  in  the  suit.  In  short,  the  mode 
and  order  of  procedure  might  have  been  changed  without  changing 
the  nature  and  eflFect  of  the  judgment.  The  presence  of  property 
in  the  State  was  necessary  to  uphold  the  validity  of  the  proceeding, 
only  because  the  legislature  had  made  it  so.  The  only  question, 
therefore,  is  whether  the  proceeding  in  this  case  is  authorized  by 
the  Code.  This  coiurt  has  held,  on  two  occasions  at  least,  that  it 
is;:|:  and  we  think  these  decisions  are  correct.  The  successive 
amendments  to  the  Code  demonstrate  the  intention  of  the  legisla- 
ture on  this  subject  very  clearly.  That  statute,  in  1849,  authorized 
a  suit  against  a  foreign  corporation,  by  a  resident  of  the  State,  for 

•Nash  V.  The  Rector,  etc.,  1  Miles,  78;  Dawson  v.  Campbell,  2  id.,  171;  Clark 
V.  N.  J.  8.  Nav.  Co.,  1  Story,  681;  Lafayette  Ins.  Co.  v.  French,  18  How.  (U,  B.X 
404;  Peckham  v.  North  Parish,  etc.,  16  Pick.,  286. 

t2  R.  S.,  458,  459;  Laws  1842,  chap.  197. 

tProuty  V.  Mich,  8.,  etc.,  R.  R,  Co.,  4N.  T.  8.  C,  280,  and  Ives  v.  The 
Memphis,  El  Paao  and  Pacific  R.  R  Co.,  Fourth Dep.,  April,  1874,  not  reported. 
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any  cause  of  action.  *  Section  427  has  never  been  changed.  The 
Code  of  1848  also  enacted  that  all  actions  should  be  commenced 
by  summons,  f  and  prescribed  the  mode  of  service  on  individuals 
and  on  corporations ;  %  on  the  latter  by  delivering  a  copy  to  the  presi- 
r  dent  or  secretary,  etc. ;  but,  by  section  135  it  was  enacted,  that  if 
the  person  on  whom  service  is  to  be  made  cannot  be  found  within 
the  State,  publication  should  be  made,  in  cases  against  foreign  cor- 
porations as  well  as  non-resident  individuals.  The  condition  on 
which  publication  is  required  is  in  each  case  the  same,  namely, 
that  the  person  to  be  served  cannot  be  found  within  the  State.  The 
same  statute  authorizes  attachments  to  be  issued  against  foreign 
corporations  as  well  as  individuals,  but  does  not  require  an  attach- 
ment to  be  issued  as  an  element  of  jurisdiction.  The  attachment, 
however,  can  be  issued  only  in  an  action.  §  In  1851,  section  134 
of  the  Code  was  amended  by  the  provision  that  service  should  not 
be  made  on  a  foreign  corporation  unless  it  had  property  within  the 
State,  or  the  cause  of  action  arose  therein  ;  and  although  section  135 
was  also  amended  at  the  same  time,  yet,  when  these  facts  existed, 
the  mode  of  service  of  a  foreign  corporation  was  left  the  same  as 
before.  By  the  act  of  April  10th,  1855,  |  the  legislature  took 
another  step  in  advance,  and  authorized  service  to  be  made  on 
agents  of  foreign  corporations,  or  persons  who  acted  as  such,  when 
such  corporations  were  doing  business  in  this  State.  In  1859,  a 
decisive  amendment  was  made  to  section  134  of  the  Code,  by  enact- 
ing that  service  may  be  made  upon  a  foreign  corporation,  not  only 
when  it  has  property  within  this  State,  or  the  cause  of  action  arose 
therein,  but  when  such  service  shall  be  made  within  this  State  per- 
sonally, upon  the  president,  secretary,  or  treasurer  thereof.  There 
has  been  no  change  in  the  law,  in  respect  to  publication,  since  the 
amendment  of  1859.  The  history  of  the  legislation  on  this  sub- 
ject, therefore,  demonstrates  the  intention  of  the  law  makers  to 
have  been,  to  make  service  witliin  tlie  State  on  the  proper  officer  of 
a  foreign  corporation,  equivalent  to  personal  service  on  a  non-resi- 
dent natural  person.  If  the  non-resident  individual,  or  the  proper 
officer  of  the  foreign  corporation  is  within  the  State,  the  mode  of 
service  is  the  same ;  and  publication  is  not  required  in  either  case. 

•See.  427;  see,  also,  Laws  1849,  chap.  107.  f  Sec.  127. 

I  Sec.  134  §  Sec.  237.  |  Pa^  470. 
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If  not  in  the  State,  and  such  service  cannot  be  made,  there  must 
be  publication  in  both  cases ;  and  jurisdiction  is  thereby  acquired, 
if  either  the  individual  or  the  corporation  has  property  in  the  State, 
or  the  cause  of  action  arose  therein.  So,  too,  the  provisions  of  the 
Code,  in  respect  to  the  "  provisional  remedy  "  of  attachment,  and 
to  the  entering  of  judgment,  apply  alike  to  non-resident  individu- 
als, and  to  tbreign  corporations ;  not  the  slightest  distinction  is 
made  between  them. 

What  the  effect  of  a  judgment,  recovered  according  to  law, 
against  a  foreign  corporation  which  has  no  property  in  this  State, 
may  be,  it  seems  to  me,  is  an  inquiry  which  has  no  bearing  on  the 
case.  "  It  would  operate  on  nothing  in  the  State,"  as  was  said  by 
Judge  Roosevelt  ;  *  but  I  am  not  certain  that  "  it  would  be 
regarded  by  nobody  out  of  it."  It  is  not  necessary  that  a  judg- 
ment should  be  universally  binding  to  give  it  validity  in  the  State 
where  it  was  recovered.  There  is  some  reason  for  saying  that  such 
judgment  ought  to  be  universally  binding,  f  A  large  number  of 
foreign  corporations  have,  in  fact,  migrated  into  this  State,  and 
established  offices  here.  They  make  contracts  here.  Why  should 
not  those  contracts  be  enforced  here?  If  the  corporation  makes 
the  contract  by  its  officers,  it  ought  to  be  amenable  to  the  jurisdic- 
tion of  the  courts  of  the  place  where  the  contracts  are  made ;  and 
that  can  be  accomplished  only  by  allowing  a  service  thereof  on  its 
officers.  It  is  only  by  such  a  service  that  jurisdiction  of  a  corpora- 
tion can  be  acquired  anywhere ;  and  if  it  can  thus  be  acquired  in 
one  place,  I  am  at  a  loss  to  perceive  why  it  may  not  in  any 
other. 

Without  adverting  to  the  decisions  on  this  subject,  cited  on 
behalf  of  the  defendant,  I  will  only  repeat  that  I  think  the  caaes 
decided  in  the  first  and  fourth  departments,  before  cited,  are  suffi- 
cient authority  for  the  conclusion  that  the  order  appealed  from 
should  be  affirmed. 

Present  —  Gilbert  and  Tappen,  J  J. 

Order  affirmed,  with  ten  dollars  costs. 
*80  Barb.,  171.  f  See  41  Geo.,  661-670;  Const  U.  8.,  art  4,  §  1. 
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HENRY   S.  BALDWIN,    Appellant,   v.   LAWRENCE 
BARRETT,  Respondent. 

ArbitraUon  ttfter  judgment  and  pending  appeal  j  of  matters  determined  by  the  judg- 
ment—  effect  of. 

When  parties,  pending  an  appeal  from  a  Judgment  in  an  action  in  which  they  are 
the  parties,  enter  into  an  agreement  to  arbitrate  the  matter  in  dispute  in  the 
action  in  which  judgment  has  been  recovered,  such  action  implies  a  mutual 
abandonment  of  the  judgment  The  fact  that  the  submission  to  arbitration  is 
not  acted  ui>on  within  the  time  therein  designated,  does  not  revive  the  judg- 
ment thus  abandoned  by  its  being  entered  into.    (Babnard,  P.  J.,  dissenting.) 

Appeal  from  an  order  made  at  the  Connty  Court  of  Putnam 
county,  staying  the  proceedings  in  this  action,  and  directing  the 
return  by  the  sheriff  of  an  execution  issued  herein. 

This  action  was  brought  in  a  Justice's  Court  by  Baldwin  against 
Barrett,  and  judgment  rendered  in  favor  of  Baldwin  for  $135  and 
costs,  April,  1866.  Appeal  was  taken  by  Barrett  to  County  Court 
of  Putnam  county.  May  26, 1866,  but  no  bond  on  such  appeal  was 
given. 

On  July  7,  1866,  while  such  appeal  was  pending,  the  parties 
entered  into  an  agreement  under  their  hands  and  seals,  reciting  that 
disputes  and  litigation  had  arisen  between  them  in  relation  to  divers 
matters  growing  out  of  certain  horse  trades  and  the  purchase  of  a 
cow,  submitting  all  matters  in  dispute  between  the  parties  to  arbi- 
tration, and  agreed  to  abide  by  and  perform  the  award,  "  provided 
the  said  award  be  made  in  writing  and  ready  to  submit  and  deliver 
to  said  parties,  or  such  of  them  as  may  desire  the  same,  on  or  before 
the  Ist  day  of  December,  1866."  It  was  further  agreed  that  judg- 
ment might  be  entered  in  the  Supreme  Court  on  the  award. 
Nothing  was  done  under  the  submission. 

On  February  18,  1867,  the  appeal  was  dismissed  on  Baldwin's 
motion,  and  subsequently  an  execution  was  issued  on  the  judgment 
of  the  justice,  a  transcript  of  which  was  filed  in  the  county  clerk's 
office,  and  Barrett's  property  advertised  for  sale.  On  January  7, 
1868,  the  County  Court  of  Putnam  county  made  an  order  staying 
proceedings  on  the  execution,  and  directed  its  return  to  the  office 
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of  the  clerk  of  said  county.     Baldwin  thereupon  appealed  to  this 
court. 


Wm.  jR.  Baldwin^  for  the  appellant. 
O.  Frosty  for  the  respondent. 

Gilbert,  J. : 

The  necessary  effect  of  the  submission  was  to  extinguish  the 
judgment  and  to  waive  the  appeal.  It  related  to  the  same  subject- 
matter,  and  provided  for  the  entry  of  a  judgment  in  the  Supreme 
Court  upon  the  award.  The  parties  to  it  had,  by  it,  secured  a 
retrial  of  the  controversy  between  them.  If  it  had  been  made 
pending  the  suit  in  which  the  judgment  was  recovered,  it  is  con- 
ceded that  its  effect  would  have  been  to  discontinue  the  suit,  and 
such,  no  doubt,  is  the  rule  of  law.  The  reason  is,  that  the  parties 
have  selected  another  tribunal  for  the  trial  of  the  case.*  The  same 
reason  applies  after  judgment  as  well  as  before,  unless  it  be  agreed 
that  the  judgment  shall  remain  as  security,  or  for  some  other  col- 
lateral purpose.  The  submission  shows  the  intention  of  the  parties 
to  abandon  the  litigation  in  court,  and  to  resort  to  another  method 
of  determining  the  controversy  between  them.  This  necessarily 
implies  a  mutual  abandonment  of  all  previous  proceedings.  To  use 
the  language  of  Beasdsley,  J.,  in  Vcm  Slyhe  v.  Lett/ice^^  the 
parties  intended  to  blot  out  the  suit  from  its  commencement  before 
the  justice  to  the  appeal  to  the  County  Court.  J  The  fact  that 
the  submission  has  not  been  acted  on,  does  not  alter  its  legal  effect 
upon  the  judgment  and  the  appeal.  § 

The  order  of  the  County  Court  is  right,  and  should  be  affirmed. 

Barnard,  P.  J.  (dissenting)  : 

This  case  does  not  come  under  any  case  cited  by  respondent. 

The  plaintiff  obtained  a  judgment  for  over  $100  before  a  justice. 
The  defendant  appealed  and  gave  no  undertaking.     This  appeal 

*  Larkin  v.  Bobbins,  2  Wend.,  506.  f  6  HIU,  610. 

}  See,  also,  Grosyenor  v.  Hunt,  11  How.  Pr.,  856;  Miller  y.   Van  Anken,  1 
Wend.,  516. 
§2  Wend.,«fpr«. 
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was  not  regular,  and  was  dismissed  for  that  reason.  The  judgment 
before  the  justice  remained  in  full  force.  The  agreement  to  arbi- 
trate was  conditional  upon  its  execution  by  the  1st  of  December, 
1866.  The  arbitrators  never  met.  No  reference  is  made  in  the 
agreement  to  arbitrate  to  the  judgment.  I  do  not  thii^k  it  is  paid. 
The  plaintiff  ought  to  have  the  right  to  enforce  it. 
The  order  should  be  reversed. 

Present  —  Babnabd,  P.  J.,  Gilbeiw  and  Tappen,  J  J. 

Order  affirmed,  with  costs. 


JOSHUA  HARRISON  and  another,  Respondents'  v,  HENRY 
R.  GLOVER  AND  OTHERS,  Appellants. 

Market-price — how  determined. 

The  market-price  of  goods  is  proved  as  well  by  evidence  of  what  they  could  be 
bought  for,  as  by  actual  sales. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

The  parties  made  an  agreement  in  writing,  in  which .  it  was 
specified  that  the  plaintiffi  should  supply  the  defendants  with  cer- 
tain woolen  blankets,  and  that  the  defendants  should  sell  them  on 
commission.  The  action  grew  out  of  this  clause  of  the  agreement, 
viz.:  ^^It  is  hereby  agreed  that  the  blankets  shall  not  be  sold  for 
less  than  those  made  by  Dobson  &  Schofield,  of  Philadelphia,  at 
the  proper  time  for  selling  them.''  The  defendants  sold  a  large 
quantity  of  plaintiffs'  goods  for  a  less  price,  as  plaintiffs  claimed, 
than  Dobson  &  Schofield's  blankets  were  sold  for.  The  referee 
gave  the  plaintiffs  judgment  for  the  difference  between  the  price  at 
which  the  goods  were  sold  and  the  price  they  would  have  brought 
at  the  rates  at  which  Dobson  &  Schofield's  goods  sold.  From  that 
judgment  the  defendants  appeal. 

The  defendants  claimed  that,  prior  to  making  the  sale  in  dispute, 
they  called  on  Dobson's  agent  in  New  York,  and  that  he  offered  to 
Hun— Vol.  IV.  16 
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sell  Dobson^B  blankets  at  the  price  th^y  obtained  on  the  sale  in 
question. 

Daniel  T,  Waldeuj  for  the  appellants. 

Walter  O.  Anthonyj  for  the  respondents. 

Gilbert,  J. : 

We  think  the  referee  erred  in  his  interpretation  of  the  contract 
in  this  case. 

The  fair  meaning  of  the  language  employed,  is,  that  the  market- 
price  of  Dobson's  &  Schofield's  goods  was  to  be  the  minimum 
price  of  the  plaintiffs'.  The  marke^price  of  goods  is  proved  as 
well  by  evidence  of  what  they  could  be  bought  for,  as  by  actual 
sales.  MarkU-prices  are  fixed  every  day  in  that  way  on  all  our 
exchanges.  It  would  frustrate  the  chief  object  of  the  contract  on 
both  sides,  to  give  it  the  construction  put  on  it  by  the  referee. 
That  object  was  to  sell  the  goods,  but  if  the  defendants  were  not 
permitted  to  compete  with  Dobson  &  Schofield,  by  offering  the 
plaintiffs'  goods  at  as  low  a  price  as  Dobson  &  Schofield  were  willr 
ing  to  sell  their  own,  it  is  manifest  that  the  latter  would  monopolize 
the  trade.  Suppose  Dobson  &  Schofield  offered  to  sell  to  a  custo- 
mer of  the  defendants  goods  at  a  price  less  than  that  at  which 
previous  sales  had  been  made  by  the  former,  and  the  defendants 
were  not  at  liberty  to  regard  that  as  the  price  intended  by  the  con- 
tract, it  is  manifest  that  they  would  lose  the  customer. 

That  certainly  was  not  the  intention  of  the  parties.  It  is  true 
the  construction  we  have  put  upon  the  contract  would  authorize  a 
competition,  which,  if  continued  for  a  suflScient  length  of  time, 
might  ruin  both  Dobson  &  Schofield  and  the  plaintiffs.  But  this 
could  not  happen  to  the  plaintiffs,  unless  the  defendants  were  grossly 
derelict  in  their  duty  as  factors.  If  they  duly  performed  their  duty 
to  the  plaintiffs,  as  we  must  presume,  they  would  stop  making  sales 
which  would  subject  the  plaintiffs  to  loss,  until  they  had  received 
instructions  to  make  them,  or  how  else  to  act.  The  relation  of 
principal  and  factor  is  one  of  mutual  confidence,  and  much  ^  must 
necessarily  be  left  by  each  to  the  judgment  and  good  faith  of  the 
other. 
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The  iDterpretation  of  contracts  ought  not  to  be  affected  by  a 
desire  to  Bhield  eitlier  party  absolutely  against  possible  consequences 
of  fraud  or  any  other  wrong.  On  the  contrary,  the  presumption 
ought  to  be  that  the  parties  contracted  on  the  basis  that  each  would 
act  honestly  toward  the  other,  and,  if  they  wish  to  do  away  with 
this  presumption,  they  must  make  their  stipulations  express,  and  in 
unambiguous  language  to  that  effect. 

This  error  of  the  referee  would  not  have  been  sufScient  to  waiv 
rant  a  reversal  of  the  judgment,  if  he  had  found  the  fact  that  the 
sales,  of  which  the  plaintiffs  complain,  were  not  made  in  good  faith, 
at  a  price  at  which  the  goods  of  Dobson  &  Schofield  had  actually 
been  offered.  But  he  did  not  so  find.  On  the  contrary,  he  rests 
his  decision  solely  upon  the  fact  that  such  sales  by  the  defendants 
were  made  at  a  price  less  than  Dobson  &  Schofield  had  actually 
sold  their  goods. 

We  are  of  opinion,  therefore,  that  the  fact  found  does  not  justify 
the  conclusion  of  law  on  this  point. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Present  —  Babnard,  P.  J.,  Gilbert  and  Tappbn,  JJ. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


ISAAC  S.  SMITH,  Exeodtoe,  etc..  Appellant,  v.  FREDERICK 
W.  STARR,  Respondent. 

ChuarofUee — when  penondL 

The  defendant  goaianteed  the  payment  of  a  certain  bond  and  mortgage  "  to 
Arthur  Childs,  the  present  owner  and  holder  of  said  bond  and  mortgage,  his 
execntors  and  administrators;"  hdd^  that  the  guarantee  was  a  personal  one 
confined  to  Childs,  his  executors  and  administrators,  and  that  the  assignee  of 
the  bond  and  mortgage  could  not  maintain  an  action  thereon. 

Appeal  from  an  order  entered  at  the  Circuit  dismissing  the 
complaint  herein. 

Febroaiy  1, 1872,  Mary  Ann  Sntherland  and  her  husband  gave 
a  bond  and  mortgage  for  $3,000  to  John  J.  Drake,  who  snbse- 
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quently  aasigried  them  to  Arthur  Childs.  On  the  7th  of  September, 
1872,  the  defendant  entered  into  the  following  agreement : 

In  consideration  of  the  sum  of  one  dollar,  to  me  in  hand  paid  by 
Arthur  Childs,  the  receipt  whereof  is  hereby  acknowledged,  and 
of  other  valuable  considerations,  I,  Frederick  W.  Starr,  of  the  city 
of  Brooklyn,  do,  for  myself,  my  heirs,  executors  and  administrators, 
guarantee  the  payment  of  principal  and  interest  of  a  certain  bond 
and  mortgage,  made  by  Mary  Ann  Sutherland  and  Spencer 
Sutherland,  her  husband,  dated  February  1,  1872,  to  secure  the 
sum  of  $3,000  and  interest,  which  said  mortgage  was  recorded 
in  the  Kings  county  register's  office,  in  liber  1052  of  mortgages, 
page  154,  February  6,  1872,  to  Arthur  Childs,  the  present  owner 
and  holder  of  said  bond  and  mortgage,  his  executors  and  admin- 
istrators, according  to  the  terms  and  conditions  thereof,  together 
with  any  costs,  allowances  and  disbursements  attending  a  foreclosure 
of  the  same. 

Subsequently  Childs  assigned  the  bond  and  mortgage,  but  not  the 
guarantee,  to  the  plaintiff's  testatrix.  A  deficiency  having  arisen 
upon  the  foreclosure  of  the  bond  and  mortgage,  this  action  was 
brought  to  recover  upon  the  guarantee,  the  plaintiff  claiming  that 
it  was  collateral  to  the  mortgage  and  passed  with  it. 

John  H.  Knaebd  and  Charles  H.  Smithy  for  the  appellant.  The 
assignment  of  the  bond  did,  "  ex  propria  vigore^^^  carry  the  title 
in  the  guarantee,  to  the  assignee.  {Pattieon  v.  JSully  9  Cow., 
747;  Craic/  v.  Parkis,  40  N.  Y.,  181;  MerriU  v.  Bartholick, 
36  id.,  44;  Doraheimer  v.  NicIioU^  1  Abb.  Ct.  App.,  519;  Par- 
mcHee  v.  Dann^  23  Barb.,  461 ;  Jackson  v.  Blodyet^  5  Cow.,  202 ; 
Jackson  v.  WiUard^  4  Johns.,  43  ;  9  Wend.,  80.)  The  omission  in 
the  guarantee  of  the  word  "  assigns  "  does  not  render  the  same  non- 
assignable. {AveriU  v.  Taylor^  8  N.  Y.,  44 ;  Gould  v.  EUeryj 
39  Barb.,  163.) 

Johnston  <&  StratcsSy  for  the  respondent. 

Gilbert,  J. : 

The  answer  does  not  admit  that  the  guarantee  was  given  as 
security  for  the  payment  of  the  bond.      If  it  did,  there  would 
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be  no  qaestion  that  it  passed  to  the  plaintiff  as  an  incident  to  the 
debt  assigned  to  him.  ^  The  bond  being  the  principal  obligation, 
a  gnarantee  of  the  payment  thereof,  generally,  would  pass  with  an 
assignment  of  the  bond,  as  a  security  collateral  thereto';  and  a  for- 
mal assignment  of  the  guarantee  would  not  be  necessary  to  vest  the 
same  in  an  assignee  of  the  bond,  f  But  the  answer  sets  up  that 
the  guarantee  was  given  to  indemnify  Mr.  Childs,  the  plaintiff's 
assignor,  personally.  No  evidence  having  been  given  besides  the 
guarantee  itself,  its  legal  effect  can  be  determined  only  by  an  inter- 
pretation of  the  language  thereof.  The  defendant  thereby  guar- 
antees the  payment  of  the  bond  to  "  Arthur  Childs,  the  present  owner 
and  holder  of  said  bond,"  etc.  We  think  the  legal  import  of  this 
language  is  an  engagement  to  Childs  only.  The  defendant,  being  a 
mere  surety,  cannot  be  bound  beyond  the  scope  of  his  engagement. 
Thus,  in  Wright  v.  RiusaeU^  X  a  bond  conditioned  for  the  honesty 
of  one  Baird,  a  clerk,  was  given  by  the  defendant  to  one  Wright, 
the  employer  of  the  clerk.  Wright,  subsequently  to  the  giving  of 
the  bond,  entered  into  partnership  with  one  J.  D.  It  was  held 
that  the  defendant  was  no  longer  liable  on  the  bond.  The  court 
said,  *'  the  condition  was  confined  to  Wright  only,  and  the  breach 
assigned  is  the  non-payment  of  the  money  to  Wright  and  Dela- 
field,  which  is  not  within  the  condition.  So,  in  Barker  v.  Parker^  § 
it  was  held  that  a  bond  with  a  condition  that  a  clerk  should  faith- 
fully serve  and  account  for  money  to  the  obligee  and  his  executors, 
did  not  make  the  obligor  liable  for  money  received  by  the  clerk  in 
the  service  of  the  obligee's  executor.  Lord  Mansfield  said :  "  The 
bond  in  question  is  relative  to  the  service  with  Fyott,  the  testator. 
It  was  given  as  an  indemnity  that  the  clerk  should  be  faithful  to 
him?^  I  The  principle  of  all  the  cases  on  this  subject  is,  tliat  a 
surety  is  not  to  be  held  beyond  the  precise  terms  of  his  contract. 
If  the  contract  was  entered  into  to  assist  a  friend,  it  is  to  be  con- 
strued strictly,  as  mere  matter  of  legal  right. 
Having  no  means  of  ascertaining  the  actual  intentions  of  the  par- 

•  Jackson  v.  Blodget,  5  Cow.,  203;  Craig  v.  Parkis,  40  N.  Y.,  181. 

t  McLaren  v.  Watson's  Exrs. ,  26  Wend.  ,425.     1 8  Wils.  ,630.     §  1  T.  R ,  287. 

I  Sec,  also,  Weston  v.  Barton,  4  Taunt.,  673 ;  Pemberton  v.  Oakes,  4  Buss.,  154; 
Chapman  v.  Beckington,  3  Q.  B.,  703;  Gates  v.  McKee,  3  Kern.,  237;  Ludlow  v. 
Simond,  2  OaL  Cas.,  1. 
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tiGB  to  the  contract  in  this  case  besides  the  words  they  used,  we  can 
only  give  effect  to  those  words  according  to  their  plain  and  natural 
import.  So  construed,  the  guarantee  is  that  the  bond  should  be 
paid  to  Childs,  his  executors  and  administrators.  We  cannot  say 
that  it  was  given  for  the  purpose  of  facilitating  a  sale  or  other  dis- 
position of  the  bond,  or  that  it  was  intended  to  be  aught  but  an 
indemnity  to  Childs  and  his  representatives  against  loss.  Childs 
having  put  it  out  of  his  power  to  receive  payment,  the  purpose  of 
the  guarantee  has  been  accomplished,  and  the  guarantor  is  dis- 
charged. 

The  judgment  must  be  affirmed. 

Present  —  Babnabd,  P.  J.,  Gilbert  and  Tappkn,  J  J. 

Judgment  affirmed,  with  costs. 
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ALEXANDER  M.  0.  SMITH  v.  THE  MANHATTAN 
INSURANCE  COMPANY. 

I  hmodcent  corponUiion — distr&mUon  of  aaaeta  of — when  creditor  may  beaUowed  to 

I  present  dam. 

i  Where,  at  the  time  of  the  appointment  of  a  receiver  of  an  insolvent  corporation, 

I  a  suit  is  pending  against  it,  the  plaintiff  therein  may,  at  any  time  before  the 

entry  of  a  final  decree  excluding  all  creditors  who  have  not  presented  their 
daima,  he  permitted  to  come  in,  prove  his  cluim,  and  participate  equitably  jn  the 
distribution  of  the  fond  still  in  the  hands  of  the  receiver. 
Matter  ofSamkmy  Ins.  Oo.  (9  Abb.  [N.  8.],  847)  followed. 
Bat  where  m  such  case  the  receiver  had  no  actual  notice  of  the  petitioner's  claim 
before. making  the  second  dividend,  and  has  reserved  no  fund  applicable 
speciflcally  to  the  payment  thereof,  it  is  error  to  require  him  to  pay  to  the  peti- 
tioner his  proportion  of  such  dividend. 

Appkal  from  an  order  made  at  the  Special  Term,  allowing  the 
Milwaukee  and  St.  Paul  Railroad  Company  to  make  proof  of  its 
daim  against  the  defendant. 

Thomas  11.  Huhbard^  for  the  appellant. 

C.  W.  BangSy  for  the  respondent. 

Opinion  bj  Gilbbbt,  J. 

Present  —  Babnabd,  P.  J.,  Gu^bkbt  and  Tappen,  JJ. 

Order  modified,  and  as  modified  affirmed,  with  costs. 
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128  JENKS  V.  BROWN. 


Second  Department,  March  Term,  1875. 


WILLIAM    H-    JENKS    and    another,    Appellants,    v, 
CATHARINE  BROWN,  Impleaded,  Respondent. 

Mechanici^  Uen  —  carusdUUion  of  eoniract  by  owner  ^effect  qf^  on  righU  of  tub- 

eontraetor. 

The  plaintiff  furnished  certain  mnterialsused  by  one  Phillips,  in  erecting  a  build- 
ing upon  land  belonging  to  the  defendant,  Brown,  and  received  an  order  upon 
her,  which  she  accepted,  to  be  paid  out  of  the  third  payment  to  become 
due  to  the  contractor,  Phillips.  Subsequently,  and  before  the  third  payment 
became  due,  Phillips  and  defendant,  Brown,  canceled  the  contract.     After- 

•  ward  plaintiffs,  in  ignorance  of  such  cancellation,  filed  a  mechanics'  lien  under 
the  act  of  1862  (p.  947),  for  the  enforcement  of  which  this  action  was  brought. 
Upon  the  trial,  the  plaintiffs  were  nonsuited.  Held^  that  this  was  error;  it  should 
have  been  left  to  the  jury  to  decide  whether  the  contract  was  canceled  in  good 
faith,  and,  if  not,  how  much  was  due  upon  it. 

Quare,  whether  plaintiffs'  lien  would  be  affected  by  such  cancellation. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
an  order  dismissing  the  plaintiff's  complaint- 

John  R,  Kuhn^  for  the  appellants. 

,  for  the  respondent. 

Opinion  by  Barnabd,  P.  J. 

Present  —  Babnard,  P.  J.,  Gilbebt  and  Tappen,  JJ. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


MARGARET   FARRELL,   Respondent,  v.   JAMES   C. 
CORBETT,  Appellant. 

BMcimon  of  eoniract — restorcUion  of  whcU  has  been  recowed. 

This  action  was  brought  by  the  plaintiff  to  restrain  the  defendant  from  enforcing 
a  chattel  mortgage  which  she  had  given  to  him  to  secure  $350,  the  piu'chaae- 
price  of  a  lease,  liquor  store  and  the  contents  thereof,  sold  by  the  defendant  to 
the  plaintiff,  and  of  which  the  latter  had  taken  possession.    The  plaintiff  claimed 
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Becokd  Dkpabticbnt,  March  Term,  1875. 


to  rescind  the  contract  and  to  have  the  mortgage  declared  void  by  reason  of 
fnudulent  representations  of  the  defendant  in  respect  to  the  business  of  the 
store  and  the  rent  of  the  premises.  HM,  that  the  plaintiff  could  not  maintain 
the  action,  as  she  had  failed  to  restore  to  the  defendant  the  property  received 
from  hun  under  the  contract.* 

Appeal  from  a  judgment  in  fevor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

John  Flanagan  and  Jamsa  C.  Anderson^  for  the  appellant. 

,  for  the  respondent. 

Opinions  by  Tappen,  J.,  and  Babnabd,  P.  J. 

Babnabd,  p.  J.,  dissented. 

Present  —  Barnard,  P.  J.,  Tappbn  and  Gilbbet,  J  J. 

Judgment  reversed  and  new  trial  ordered  at  Circuit,  costs  to 
abide  the  event. 


HELEN   H.   VAN    KEUREN,   Appellant,  v.   MARGARET 

14    1291 
80    2W| 

Mortgage— paifment  cf^  by  mortgagor  to  mortgagee  after  amgrvment^  toithout  notice. 

PaymentB  made  by  a  mortgagor  to  a  mortgagee,  after  the  latter  has  assigned  the 
mortgage  and  parted  with  all  his  interest  therein  without  notice  of  such  assign- 
ment, are  valid-t 

dnder  some  circumstances  the  omission  of  a  mortgagor,  when  paying  off  his 
bond  and  mortgage,  to  require  a  delivery  up  of  the  securities,  may  raise  a  pre- 
sumption that  the  payment  was  not  made  in  good  faith.]:  But  no  such  pre- 
Bomption  can  arise  where  the  assignee  allows  the  mortgage  to  remain  in  the 
hands  of  the  mortgagee,  and  permits  him  to  receive  payments  of  principal 
and  interest  thereon. 

•Pullman  v.  AUey,  53  N.  Y.,  637;  Cobb  v.  Hatfield,  46  id.,  583 ;  Sinclair  y. 
Ml,  8  Sup.  Ct.  Rep.  (1  Hun),  80. 
fReed  y.  Marble,  10  Paige,  413. 
{Brown  v.  Blydenburgh,  7  N.  Y.,  140;  Doubleday  v.  Kress,  50  id.,  410. 

Hra—VoL.  IV.        17 
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130  BOWNE  V.  UNDERHILL. 

Second  Department,  Maboh  Term,  1875. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

HuUe^  Little  <&  Fmn^  for  the  appellant. 

E.  A.  Brewster^  for  the  respondents. 

Opinion  by  Gilbert,  J. 

Present  —  Gilbert  and  Tappen,  J  J. 

Judgment  aftirmed,  with  costs. 


RICHARD  H.  BOWNE,  Trustee,   v.  PHEBE  J.    UNDER- 
HILL AND  OTHERS.  I 

WiU—''chadrm"  —  e(m9trueti(mqffDorcL  j 

The  testatrix,  by  her  will,  gave  to  her  executor  certain  real  and  personal  property 
in  trust,  among  other  things  to  apply  the  income  tliareof  to  the  use  of  her  niece, 
*^  Phebe  J.  Underhill,  wife  of  Edmund  UnderhiU,  during  the  joint  lives  of  the  I 

said  Edmund  UnderhUl  and  Phebe  J.,  his  wife;  from  and  after  the  death  of 
either  of  thom,  the  said  Edmund  and  Phebe  J.,  then  to  apply  the  same  to  the  ' 

use  of  the  survivor  of  them,  and  the  children  of  them  the  said  Edmund  and 
Phebe  J.  Underbill,  during  the  lifetime  of  such  survivor  in  equal  proportions; 
upon  the  decease  of  such  survivor,  then  upon  trust  to  divide  the  said  trust 
estate  equally  among  all  the  children  of  the  said  Phebe  J.  UnderhiU,  who  may 
then  be  living  and  the  lawful  issue  of  any  who  may  then  be  dead,  par  tUrpett 
and  not  per  capital  Held,  that  the  word  "children,"  as  used  in  the  wUI, 
included  grandchUdren,  and  that  upon  the  death  of  Edmund  Underbill,  his 
grandchildren,  whose  parent  was  dead,  were  entitled  to  their  parent's  share 
of  the  income  during  the  life  of  Phebe  J.  Underbill. 

Controversy  submitted  without  action  under  section  372  of  the 
Code. 

Benj,  D,  SiUimcm,  for  the  plaintiff. 

K  T.  Schenckj  for  the  defendant  John  F.  UnderhiU. 

Opinion  bj  Barnard,  P.  J. 

Present  —  Barnard,  P.  J.,  Gilbert  and  Tappen,  JJ. 

Judgment  accordingly. 
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HAMMOND  V,  DEAN.  ]31 

Second  Dbfabtment,  March  TerM)  1875. 


JEANNETTE  H.  HAMMOND,  by  her  Guardian,  and  others, 
Appellants,  v.  WILLIAM  M.  DEAN. 

OiMi$  qf  aUomey — order  directing  payment  of — how  enforoed. 

The  plaintiff,  in  an  action  for  breach  of  promise  of  marriage,  being  desirotts  of 
changing  her  attorney,  an  order  was  entered  directing  such  change  to  be  made, 
and  providing  that  $200  costs  of  the  former  attorney  be  made  a  prior  lien  on 
any  judgment  recovered,  and  that  the  same  should  be  paid  out  of  the  first 
money  received  thereunder.  Subsequently  the  suit  was  settled,  and  $3,900  paid 
to  the  attorney.  Upon  the  application  of  the  first  attorney,  an  order  was  made 
directing  the  plaintiff  and  the  second  attorney,  to  pay  over  $300  to  hinL  EM 
that  the  order  was  proper,  and  should  be  afiirmed. 

Appeal  from  an  order  directing  the  plaintiff  and  her  attorneys 
to  pay  over  certain  moneys  received  in  this  action. 

Breen  <&  Spellissy,  for  the  appellants* 

,  for  the  respondent. 

Opinion  by  Barnard,  P.  J. 

Present  —  Barnard,  P.  J.,  and  Gilbert,  J. 

Order  affirmed,  with  ten  dollars  costs. 


JOSEPH  H.  HAVENS,  Respondeni,  2;.  THE  NATIONAL  CITY 
BANK  OF  BROOKLYN,  Impleaded,  btx)..  Appellant. 

Code,  §294  —  NaUonalBank — power  of  SUOeeovHowr — bankruptcy. 

Where  a  judgment  has  been  recoyered  against  an  assignee  in  bankruptcy,  an  order 
cannot  be  made,  under  section  294  of  the  Code,  requiring  a  bank,  a  depository 
of  United  States  funds,  to  pay  over  to  the  judgment  creditor  money  belonging 
to  the  estate  of  the  bankrupt,  deposited  by  the  assignee  with  it. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order  made 
in  supplementary  proceedings,  requiring  the  appellant  to  pay  over 
certain  money  to  the  respondent's  attorney. 
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182  MINER  V.  GARDINER. 

Sbcond  Defabtment,  Mabch  Term,  1876. 
W,  H,  HolUsy  for  the  appellant. 

John  H.  Bergen  and  JS.  L.  Sanderson^  for  the  respondent. 

Opinion  by  Barnard,  P.  J. 

Present  —  Barnard,  P.  J.,  Gilbert  and  Tappen,  JJ. 

Order  reversed,  with  ten  dollars  costs. 


THEODORE  MINER,  Respondent,  v.  THOMAS  GARDINER, 

Jr.,  Appellant. 

IngpedMnof  books — when  not  aUowed — Value  of  aerviees  in  keeping  booke — how 

proved. 

In  an  action  brought  to  recover  for  services  rendered  as  book-keeper,  an  inspec- 
tion of  the  books  of  the  defendant  should  not  be  ordered  to  enable  the  plaintiff 
to  have  them  examined  by  an  expert,  so  that  he  may  testify  from  their  appear- 
ance as  to  the  value  of  the  services  rendered  in  keeping  them.  The  proper 
way  is  to  prove  the  services  and  tho  time  occupied  in  performing  them,  and 
then  prove  their  value. 

Appeal  fipom  an  order  denying  a  motion  made  by  defendant  for 
a  reference,  and  from  an  order  granting  an  inspection  of  books  of 
the  defendant 

Roe  <6  Macklin^  for  the  appellant. 

Wm,  Dudley  Fovlke^  for  the  respondent. 

Opinion  by  Barnard,  P.  J. 

Present  —  Barnard,  P.  J.,  and  Gilbert,  J. 

Order  denying  reference  aflSrmed  with  costs;  order  granting 
inspection  reversed,  with  costs. 
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MANSFIELD  v.  KERNER.  133 

Second  Defabtmbkt,  March  Term,  1875. 

LUTHER   E.    MANSFIELD,  Respondent,  v.   CHARLES  H. 

KERNER   AND   ANOTHBB,   APPELLANTS. 

OmUnd—tpeefficatians  annexed  to  —  uihen  eomp^nee  with  mtut  beprtned — Anevier 
—  cMegaUom  of — toTien  ingufflcient  ae  evidence  for  pUUrUiff, 

This  action  was  brought  to  recover  for  work  performed  in  erecting  an  elevator,  **  as 
per  specifications  annexed  to  the  written  contract. "  The  answer  alleged  that  the 
elevator  was  to  be  constructed  "  in  accordance  with  certain  drawings  and  specifl- 
cadons,"  and  then  set  forth  certain  of  the  requirements  thereof.  Upon  the  trial 
the  plaintiff  did  not  prove  the  contract  and  specifications,  but  read  a  portion  of 
the  answer,  referring,  in  general  terms,  to  the  contract,  and  declared  that  this 
was  the  agreement  which  he  accepted,  and  he  was  allowed  to  recover  thereon. 
Hdd^  that  this  was  error;  that  he  should  have  been  compelled  to  prove  the  con- 
tract and  specifications,  and  compliance  therewith. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

Oeorge  H.  Forater,  for  the  appellants. 

Fra/nk  Reynolds^  for  the  respondent. 

Opinion  by  Baknard,  P.  J. 

Present  —  Barnard,  P.  J.,  Gilbert  and  Tappen,  J  J. 

Judgment  reversed  and  ne^  trial  granted,  costs   to  abide  the 
event. 


PETER  BOOS,  Respondent,  v,  THE  WORLD  MUTUAL  LIFE 
INSURANCE  COMPANY,  Appellant. 

ISnderyee — when  to  he  passed  upon  by  eov/rt^  and  when  by  jwry — Breach  of  warranty 

should  be  pleaded. 

Whether  there  is  any  evidence  in  the  case  is  a  question  for  the  court;  whether 
there  is  sufficient  evidence  to  justify  a  verdict  is  a  question  for  the  Jury. 

Iq  order  to  avoid  a  policy  of  insurance  on  the  ground  of  a  breach  of  warranty, 
such  breach  should  be  pleaded. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  the 
verdict  of  a  jnry  at  the  Kings  county  Circuit. 
This  action  was   brought  by  plaintiff,   as  assignee  of  a   policy 
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Sscoin)  Department,  March  Term,  1875. 


of  insurance,  issued  by  the  defendant  upon  the  life  of  his  (plain- 
tiff's)  father. 

The  defense  was  that  Valentine  Boos  (the  father)  had  fiilsely 
answered  certain  questions.  The  General  Term,  after  a  review  of 
the  evidence,  was  of  opinion  that  the  case  was  a  proper  one  to  be 
submitted  to  the  jury,  and  affirmed  the  judgment,  with  costs. 

Joshua  M.  Van  CoU  and  Wm.  P.  Prentice,  for  the  appellant. 

Johi  IL  Bergeny  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Present  —  Gilbert  and  Tappen,  J  J. 

Judgment  affirmed,  with  costs. 


HENRY  DAY,  Respondent,  v.   CHRISTOPHER   MOONET 

AND  OTHERS,  APPELLANTS. 
Mortgage — merger  qf — Aeceji^nce  of  deed — prieumpUon  as  to. 

The  merger  of  a  mortgage,  when  the  fee  of  the  mortgaged  premises  is  acquired 
by  the  mortgagee,  does  not  take  place  when  such  is  not  the  intention  of  the 
parties  to  the  transaction  out  of  which  it  is  claimed  to  arise.  * 

An  acceptance  of  a  deed  wiU  not  be  presumed  from  its  being  made  and  recorded 
by  others,  without  the  sanction  of  the  grantee,  f 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  the 
report  of  a  referee,  in  an  action  brought  for  the  foreclosure  of  a 
mortgage. 

,  for  the  appellants. 

Dani^  Lord,  Jr.,  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Present —  Gilbert  and  Tappen,  J  J. 

Judgment  affirmed,  with  costs. 

♦CUft  V.  White,  12  N.  Y..  619;  Morris  v.  Whitcher,  20  id.,  41;  MiUspaugh  v, 
McBride,  7  Paige,  609;  Skeel  v.  Spraker,  8  id.,  182. 

t  Chouteau  v.  Buy  dam,  21  N.  Y.,  192;  Fonda  v.  Sage,  48  id.,  174;  Wilsey  ▼. 
Dennis,  44  Barb.,  866. 
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AMERICAN  SILK  WORKS  v.  SALOMON.  135 

Second  Depaktmbnt,  March  Tkrm,  1875. 

THE  AMERICAN  SILK   WORKS,  Respondent,  v.  I.  J. 
SALOMON,  Appellant. 

Oorporatunu — aegyidtian  of  property  before  vncorporaHon  completed — subeeription» 

may  be  in  chattela. 

Corporations  may  acquire  title  to  money  paid  upon  subscriptions  to  capital  stock 
before  the  corporation  has  a  legal  existence,  and  such  subscriptions  may  be  in 
the  form  of  property  other  than  money. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  herein,  entered 
on  the  report  of  a  referee.  The  action  was  brought  for  the  alleged 
conversion  by  the  defendant  of  certain  steam  ga^-pipes,  etc.,  the 
property  of  the  plaintiff. 

Gardiner  dk  Ooodhart^  for  the  appellant. 

Williams  Brothers^  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Present  —  Babnabd,  P.  J.,  Gilbert  and  Tappkn,  JJ. 

Barnard,  P.  J.,  dissented. 

Judgment  affirmed,  with  costs. 


GEORGE  W.  PLATT,  Appellant,  v,  WILLIAM  A.  PARKER 
AND  THEODORE  F.  PIER,  Respondents. 

Bankruptcy — ommion  cf  name  cf  creditor  in  debtor's  schedule — ^eet  of — fraud 

must  be  shoion. 

The  dmission  from  the  schedule  of  the  debtor,  of  the  name  or  claim  of  a  creditor, 
does  not  invalidate  the  discharge  of  the  debtor  in  bankruptcy,  unless  it  be 
'  shown  to  have  been  omitted  fraudulently. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
the  report  of  a  referee,  dismissing  the  plaintifPs  complaint. 
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136  TATHAM  V.  COMMERCE  INs.  CO. 

Second  Department,  March  Term,  1875. 
Edward  S.  Clhich^  for  the  appellant. 

Wm,  A,  JenneVy  for  the  respondents. 

Opinion  by  Tappbn,  J. 

Present—  Babnabd,  P.  J.,  Gilbert  and  Tappen,  JJ. 

Judgment  affirmed,  with  costs. 


GRACE     TATHAM,    Appellant,    v.    THE    COMMERCE 
INSURANCE  COMPANY  OF  ALBANY,  Respondent. 

PoUey  cf  inmrarhce  —  toh^n  avoided  by  sale  qf  property. 

This  action  was  brought  upon  a  policy  of  insurance,  issued  by  the  defendant, 
which  contained  a  clause  providing  that  '4f  the  property  be  sold  or  transferred, 
or  any  change  take  place  in  title  or  possession,  except  in  case  of  succession  by 
reason  of  the  death  of  the  assured,  whether  by  legal  process  or  judicial  decree 
or  voluntary  transfer  or  conveyance,  ♦  ♦  *  the  policy  shall  be  void." 
After  the  issuing  of  the  policy,  the  plaintiff  conveyed  the  property  insured 
thereby  to  Winn  &  Weaver,  who  held  a  mortgage  thereon,  by  whom  an  aojee- 
ment  was  executed,  giving  to  the  plaintiff  possession  of  the  property  for  one 
year,  and  also  the  option  to  pay  $18,500  during  said  time,  "  as  a  consideration 
for  the  reconveyance.  If  payment  not  made,  said  property  is  to  become  fully 
vested"  in  Winn  &  Weaver.  Hdd^  that  the  transaction  was  a  sale,  and  not  a 
mortgage,  and  that  the  policy  was  avoided  thereby. 

Appeal  from  a  judgment  in  favor  of  the  defendant. 

,  for  the  appellant. 

,  for  the  respondent. 

Opinion  by  Babnard,  P.  J. 

Present  —  Baenaed,  P.  J.,  and  Gilbert,  J. 

Judgment  affirmed,  with  costs. 
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GATES  V.  WHITCOMB.  187 

Second  Dkpabtmrnt,  Mabch  Term,  1875. 

THEODORE    B.     GATES     and    another,     Appellants,     v. 
JOSHUA  M.  WHITCOMB  and  othbbs.  Respondents. 

When  an  owner  of  land  agrees  to  seU  it  to  another,  and  advances  him  money 
with  which  to  build  upon  the  premises  sold,  and.  after  completion  of  the  houses, 
the  builder  is  to  secure  the  purchase-price  and  the  advances  by  mortgage,  the 
relation  of  owner  and  contractor  does  not  subsist  as  between  the  parties,  under 
the  lien  act*  In  such  cases  the  person  who  agrees  to  purchase,  builds  by  per- 
misBion  of  the  owner,  and  the  property  is  chargeable  with  the  lien  until  the  deed 
is  actoally  delivered,  without  regard  to  the  terms  of  the  contract  of  purchase. 

Appeal  from  a  jadgrnoDt  in  favor  of  defendant  dismissing 
plaintiff's  complaint  The  action  was  brought  to  foreclose  a 
mechanic's  lien. 

Theodore  B.  Oatea^  appellant,  in  person. 

WUUam  W,  Goodrich^  for  the  respondents. 

Opinion  by  Babnakd,  P.  J, 

Present  —  Babnard,  P.  J.,  Gilbert  and  Tappen,  J  J. 

Judgment  reversed  and  a  new  trial  granted  at  Special  Term, 
costs  to  abide  event. 


GEORGE    F.   PERKINS    and   another,    Respondents,   v. 
ALFREDERICK  S.  HATCH,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  on 
the  report  of  a  referee. 

The  plaintiffs  furnished  to  a  corporation  known  as  the  "  Sunday 
School  Workmen's  Association,"  paper  on  which  a  newspaper  was 
printed,  known  as  the  "  Sunday  School  Workman,"  and  they  recov- 
ered judgment  against  the  association  therefor,  to  the  amount  of 
$1,44:3,  on  the  16th  February,  1872. 

After  the  return  of  execution  against  the  judgment  debtor  unsat- 

♦Hart  V.  Wheeler,  1  N.  Y.  S.  C.  (T.  &  C),  408. 
Hun— Vol.  IV.  18 
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188  PERKINS  V.  HATCH. 

Second  Department,  March  Term,  1875. 

isfied,  they  brought  this  action  against  the  defendant  as  a  stock- 
holder, and  alleged  that  the  defendant  was  liable  under  section  10  of 
the  law  of  1848,  providing  for  the  formation  of  corporations,  etc., 
in  consequence  of  the  failure  of  the  corporation  to  procure  the 
amount  of  its  capital  stock  to  be  subscribed  and  paid  in. 

The  defendant  contended  that  the  association  was  not  legally 
incorporated,  alleging  the  proceedings  for  that  purpose  to  have 
been  defective ;  and  further,  that  the  indebtedness  of  the  associa- 
tion was  not  established,  and  that  he,  the  defendant,  was  not  a 
stockholder.     The  referee  found  for  the  plaintiffs. 

The  capital  stock  was  not  paid  up,  and  nearly  fifty  per  cent 
thereof  remained  unpaid. 

The  court  at  General  Term  was  of  opinion  that  the  certificate  of 
incorporation  to  which  the  defendant  was  a  party,  could  not  be 
questioned  by  him  in  respect  to  any  irregularities,  if  there  were 
any  such ;  *  that  the  corporation  was  liable  in  assumpsit  for  goods 
received  and  used  in  its  business  to  the  same  extent  as  a  natural 
person ;  f  that  the  defendant  was  a  stockholder ;  that  his  subscrip- 
tion became  obligatory;  that  his  payments  on  account  thereof, 
made  him  a  member  with  corresponding  liabilities ;  J  that  the 
referee  properly  refused  to  charge  against  the  plaintiffs,  as  a  pay- 
ment, a  note  signed  and  issued  by  two  officers  of  the  company  for 
$600  on  account  of  plaintiffs'  claim,  such  note  being  unpaid  and 
protested,  and  plaintiffs  expressly  averring  the  facts  in  tlieir  com- 
plaint, and  the  proof  supporting  such  averment. 

Z.  JSl  Chittenden^  for  the  appellant. 

Thayer  cfe  Shoudy,  for  the  respondents. 

Opinion  by  Tappen,  J. 

Present  —  Barnard,  P.  J.,  Gilbert  and  Tappen,  JJ. 

Judgment  affirmed,  with  costs. 

*  Hyatt  Y.  Esmond,  87  Barb.,  606,  and  cases  cited;  B.  and  A.  R.  R  v.  Caiy, 
26N.Y.,78. 

tI>anforth  v.  Schoharie  T.  P.  Co.,  12  Johns.,  227;  Hooker  v.  Eagle  Bank  of 
Rochester,  80  N.  Y.,  86.     • 

t  Stanton  v.  Wilson,  2  Hill,  158;  Spear  v.  Crawford,  14  Wend.,  20;  also,  1 N.  Y., 
836;  16  id.,  461;  22  id.,  651. 


Digitized  by 


Google 


VOLTZ  V.  BLACKMAR  139 

Second  Depabtment,  Mabch  Tsbm,  1875. 


CHRISTIAN  G.  VOLTZ,  Ebspondent,  v.  ABEL  T.  BLACK- 
MAR,  ApPELLAliT. 

Appeal  from  a  judgment  in  &vor  of  the  pTaintiff,  entered  at 
Dutchess  county  Circuit,  on  the  decision  of  the  court  without  a 
jaiy. 

The  action  was  brought  for  the  conversion  of  a  certificate  of 
deposit  for  $4,000.  The  plaintiff  had  been  clerk  with  power  of 
attorney  to  draw  checks  for  the  defendant.  The  relation  being 
about  to  terminate,  plaintiff  drew  a  check  on  defendant's  bank 
acoDunt  for  $4,000,  and  thereon  obtained  the  certificate  in  question} 
$4,000  being  the  amount  due  him,  according  to  plaintiff's  calcula- 
tion, fi*om  defendant.  The  defendant  had  plaintiff  arrested,  and 
the  certificate  was  taken  from  him  by  the  police  and  delivered  to 
defendant ;  the  defendant  having  previously  received  from  plain- 
tiff the  defendant's  note  for  $3,000  canceled,  the  $3,000  being 
included  in  the  $4,000  certificate,  which  note  defendant  retained. 

The  judge  trying  the  cause  found  that  the  plaintiff,  honestly 
believing  the  defendant  indebted  to  him  in  the  sum  of  $4,000,  by 
mistake  and  not  otherwise,  drew  the  check  and  applied  the  same  to 
snch  indebtedness,  and  notified  defendant  at  once  thereof,  and 
defendant  authorized  him  to  draw  a  check  for  the  $3,000  note,  but 
for  no  more  until  a  settlement  was  had.  The  defendant  was  really 
indebted  to  plaintiff  $156  less  than  the  $4,000.  The  court  at  Gen- 
eral Term  was  of  opinion  that  a  cause  of  action  for  conversion  was 
made  out,  and  that  defendant  having  given  a  cause  of  action  to 
plaintiff  by  a  forcible  seizure  and  conversion  of  the  property,  no 
lien  for  the  $156  interest  in  the  certificate,  accrued  to  defendant 
from  his  tortious  possession  ;  and  that  as  to  damages,  the  amount 
due  upon  the  certificate  at  the  time  of  conversion  was  the  measure.* 

Lewis  <&  Chimey^  for  the  appellant. 

Nichols  <&  AUeny  for  the  respondent. 

Opinion  by  Tappkn,  J. 

•  Ingalls  V.  Lord,  1  GoW.,  240;  1  Smith's  Leading  Cases,  605. 
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Bbcond  Depabtment,  March  Term,  1875. 
Present  —  Gilbert  and  Tappen,  J  J. 

Judgment  affirmed,  with  costs. 


CHRISTIAN  G.  VOLTZ,  Respondent,  v.  ABEL  T.  BLACK- 
MAR,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
Dutchess  county  Circuit,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  plaintiff  on  a  trial  at  the  Dutchess  Circuit  in  an  action  for 
false  imprisonment,  assault  and  battery,  had  a  verdict  for  $4,250, 
and  the  court  made  an  extra  allowance  of  five  per  cent  thereon  in 
addition  to  the  costs.  The  defendant  seeks  a  new  trial  for  alleged 
errors  at  the  trial,  and  for  excessive  damages.  The  General  Term 
found  no  errors  that  could  be  held  at  all  sufficient  to  disturb  the 
verdict,  nor,  under  the  circumstances  of  the  case,  did  it  consider 
the  damages  excessive.  It  further  held^  that  the  extra  allowance 
was  in  accordance  with  the  established  practice  and  usage  in  the 
courts  of  the  district. 

Lewis  (&  Gumeyy  for  the  appellant. 

Nichols  (&  AUeUy  for  the  respondent. 

Opinion  by  Tappen,  J. 

Present —  Gilbert  and  Tappen,  J  J. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 
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Sbooio)  Depabtment,  March  Term,  1875. 

WTNDHAM  THOMAS,  Appellant,  v.   ALVIN  HIGGINS, 

Rbspondbnt. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  on  a 
referee's  report,  dismissing  plaintiffs  complaint. 

The  action  was  brought  to  recover  for  work,  labor  and  materials, 
furnished  under  an  oral  contract  to  defendant,  and  the  chief 
defense  was  that  the  work  was  not  done  in  a  workmanlike  manner, 
and  that  the  plaintiff  had  not  performed  his  contract.  The  conrt 
at  General  Term,  without  any  discussion  of  the  reasons  therefor, 
was  of  opinion  that  certain  evidence  as  to  the  value  of  the  work 
and  the  direction  of  the  defendant  as  to  the  same,  offered  by  the 
plaintiff,  had  been  improperly  excluded  by  the  referee,  and  reversed 
the  judgment. 

A.  P.  Hinnum^  for  the  appellant. 

S.  F.  &  F.  H.  Cmodrey^  for  the  respondent. 

Opinion  bj'  Tappbn,  J. 

Present  —  Babnabd,  P.  J.,  Gilbeet  and  Tappbn,  J  J. 

Judgment  reversed  and  new  trial  granted  at  Circuit,  costs  to  abide 
e?ent 


In  the  Matteb  of  the  Pinal  SErrrLEMENT  of  the  Accounts  of 
ROBERT  ABERCROMBIE,  Exeoutob,  etc.,  Appellant. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  West- 
chester. 

The  auditor,  to  whom  it  was  referred  to  take  and  state  the 
accounts  of  the  appellant,  having  filed  a  report  which  the  surro- 
gate regarded  as  incomplete,  he  directed  him  to  make  a  further 
report,  setting  forth  certain  facts  to  which  his  attention  was  called. 
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Second  Depabtmbnt,  Mabch  Tebm,  1875. 

as  they  appeared  in  the  evidence  already  taken  by  him.  The 
General  Term  hddy  that  there  was  no  error  m  requiring  the  auditor 
to  make  a  farther  report,  and  affirmed  the  decree. 

Wm,  F.  Purdy^  for  the  appellant. 

Z.  T,  Yale^  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Present —  Babnabd,  P.  J.,  Gilbert  and  Tappbn,  J  J. 

Decree  affirmed,  with  costs. 


THOMAS  W.  LENTON,  an  Infant,  by  JOHN  LENTON, 
HIS  Guardian,  Respondent,  v,  C.  GODFREY  GUNTHER, 
Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiif,  and  from  an 
order  denying  a  motion  for  new  trial. 

The  action  was  brought  to  recover  damages  caused  by  the  alleged 
negligent  act  of  the  defendant's  servant  in  throwing  a  jet  of  steam 
suddenly  upon  the  plaintiff's  horse  and  causing  him  to  run  away. 
The  General  Term  was  of  opinion  that  the  evidence  was  sufficient 
to  sustain  the  verdict,  and  affirmed  the  judgment  and  order. 

Winfidd  cfe  Leeds^tov  the  appellant. 

D.  P.  Barnard^  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Present  —  Barnard,  P.  J.,  and  Gilbert,  JJ. 

Judgment  and  order  denying  a  new  trial  affirmed,  with  costs. 
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Second  Dbfabtment,  March  Term,  1875. 


BARNABAS    0.    TOMPKINS,    Appellant,  v.  HARRISON 
BARNES,   Respondent. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  an  order  dismissing  the  complaint  herein.  The  General 
Term  held  that  there  was  evidence  in  the  case  which  should  have 
been  submitted  to  the  jury,  and  that  it  was  error  to  grant  a  non- 
suit 

Robert  S.  ffartj  for  the  appellant. 

Close  cfe  Bobertson,  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Present  —  Baenakd,  P.  J.,  and  Gilbert,  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


WILLIAM   DONALDSON,   Respondent,   v.   JAMES   H. 
TRUESDELL,  Appellant. 

Appeal  from  a  judgment  of  the  Westchester  County  Court 
aflSruiing  a  judgment  of  a  justice  of  the  peace  in  favor  of  the 
plaintiff. 

The  action  was  brought  to  recover  on  a  check  given  by  defend- 
ant, and  claimed  by  him  to  be  an  accommodation  check,  and  for 
which  defendant  claimed  that  the  plaintiff,  the  indorsee,  had  not 
given  any  value.  The  General  Term  was  of  opinion  that  there 
was  proof  from  which  the  justice  was  justified  in  finding  that  value 
had  been  given  for  the  check,  and  afiirmed  the  judgment. 
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Second  Department,  Mabch  Term,  1875. 
J.  S.  MUlard^  for  the  appellant. 

Wm.  F.  Purdy^  for  the  respondent. 

Opinion  by  Babnabd,  P.  J, 

Present  —  Babnard,  P.  J.,  Gilbert  and  Tappkn,  JJ. 

Judgment  aflSrmed,  with  costs. 


WILLIAM  REYNOLDS,  Respondent,  v,  JOHN  GILCHREST 

AND   ANOTHER,    APPELLANTS. 

The  appeal  papers  in  the  ease  contain  a  notice  of  appeal  from 
an  order  of  the  county  judge  of  Westchester  county,  made  in  pro- 
ceedings supplementary  to  execution  founded  on  a  judgment 
entered  in  this  action,  said  order  refusing  to  dismiss  such  pro- 
ceedings, and  sustaining  an  attachment  against  the  defendant 
Gilchrest,  for  an  alleged  contempt  in  said  proceedings. 

The  General  Term  found  in  the  appeal  papers  no  such  order, 
and  dismissed  the  appeal,  without  costs. 

Wm.  F.  Purdyy  for  the  appellant,  Gilchrest. 

J.  S.  Millard^  for  the  respondent. 

Opinion  by  Babnard,  P.  J. 

Present  —  Babnard,  P.  J.,  Gilbert  and  Tappen,  JJ. 

Appeal  dismissed,  without  costs. 
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Second  Dsfabtmbnt,  Makch  Tbbh,  1875. 


JOHN  GREEN,  Appellant,  v.  ELISHA  KING,  Respondent. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
npon  the  report  of  a  referee. 

The  only  question  presented  by  this  appeal  was,  whether  or  not 
the  evidence  in  the  case  was  sufficient  to  sustain  the  findings  of  the 
referee.  The  General  Term  held  that  it  was,  and  affirmed  the 
judgment. 

James  C.  Anderson,  for  the  appellant. 

-£1  A.  Carpenter^  for  the  respondent. 

Opinion  by  Tappen,  J. 

Present  —  Baenard,  P.  J.,  Tappen  and  Gilbert,  JJ. 

Judgment  affirmed,  with  costs. 


THOMAS  E.  SMITH,  Respondent,  v.  THE  BOARD  OF 
SUPERVISORS  OF  WESTCHESTER  COUNTY, 
Appellant. 

Appeal  from  an  order  made  at  the  Special  Term,  referring  this 
cause  to  a  referee  to  hear  and  determine.  The  General  Term 
reversed  the  order  on  the  ground  that  the  action  was  not  referable. 

dose  (h  Robertson,  for  the  appellant. 

,  for  the  respondent 

Opinion  by  Gilbert,  J. 

,   Present —  Barnard,  P.  J.,  Gilbert  and  Tappen,  J  J; 

Order  reversed,  with  ten  dollars  costs. 
Hun— Vol.  IV.        19 


Digitized  by 


Google 


Casjes 


DBTERMUIED  IN  THB 


THIRD  DEPARTMENT 


AT 


GENERAL   TERM, 
g^prtt,  1875. 


ELIZABETH  HAWKS,  Appellant,  v.  GEORGE  W.  SWETT 

AND  0THEB8,    RESPONDENTS. 

Decree  —  when  parties  to,  hound  by — Asagneee  of  patent  —  effect  of  inwtUdUy  of 
patent  on  agreement  entered  into  by  —  Letters  patent —  what  eoitferred  by. 

In  1867  the  plaintiff,  to  whom  letters  patent  for  an  improvement  in  the  manu- 
facturing of  stoves  had  been  issued,  assigned  them  to  defendants,  who  agreed 
to  pay  her  a  certain  sum  for  each  stove  manufactured  thereunder,  she  agreeing 
to  protect  them  in  the  exclusive  enjoyment  of  the  privileges  thereby  conferred. 
In  1869  she  surrendered  these  letters,  and  obtained  a  reissue,  which  was  sub- 
sequently assigned  to  the  defendants,  subject  to  the  agreement  for  compensation. 
Subsequently  one  Goodfellow,  claiming  to  be  the  first  inventor,  procured  letters 
to  be  issued  to  him,  which  he  afterward  assigned  to  the  defendants,  who  sold 
the  rights  acquired  under  the  assignment  from  the  plaintiff,  to  one  Burtis.  Sub- 
sequently a  suit  was  commenced  by  the  defendants  against  the  plaintiff  and 
Burtis,  in  which  a  decree  was  entered  deciding  that  the  letters  patent  issued  to 
the  plaintiff  were  void,  and  of  no  effect.  This  action  was  brought  to  obtain 
the  compensation  agreed  to  be  paid  by  the  defendants  to  this  plaintiff  upon 
her  assignment  to  them  of  the  said  letters.  Hdd  (1),  that  the  decree  in  the  suit 
brought  in  the  United  States  court  established  conclusively,  as  between  the  parties 
to  this  action,  that  the  letters  patent  were  void,  and  that  defendants  were  not 
estopped  from  setting  up  such  inyalidity ;  (2),  that  the  letters  patent  being  void, 
there  was  no  consideration  for  the  promise  of  the  defendants  to  pay  for  stoves 
manufactured  thereunder;  (8),  that  the  assignment  by  the  defendants  of  their 
rights  thereunder,  did  not  estop  them  from  setting  up  this  failure  of  considera- 
tion as  against  the  plaintiff. 


Digitized  by 


Google 


HAWKS  V.  SWETT.  147 

Thibd  Defabtmbnt,  April  Term,  1875. 

Saxion  Y.   Dodge  (87  Barb.,  84)  followed;   Thomas  y.   Quintard  (6  Duer,  80) 

distingaisbed. 
Letters  patent  for  an  inYention  confer  nothing,  except  a  right  to  bring  actions, 

and  thereby  preYcnt  persons  from  doing  what  they  might  otherwise  lawAilly  do. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered 
npon  an  order  dismissing  the  plaintiff's  complaint. 

This  action  was  brought  to  recover  certain  royalties  or  license 
fees,  claimed  to  be  due  the  plaintiff  by  virtue  of  a  written  agree- 
ment. The  defense  was,  that  the  covenant  to  pay  royalties  was 
void  for  want  of  consideration. 

James  Zansing,  for  the  appellant.  The  defense  of  fraud  is  not 
available  in  this  case,  because  it  is  not  alleged  in  the  answer  that 
the  defendants  offered  to  restore  the  plaintiff  to  her  former  con- 
dition on  the  discovery  of  the  alleged  fraud,  which  is  indispensable 
to  the  defense.  {Devendorf  v.  Beardsley^  23  Barb.,  656.)  Their 
own  assignment  precludes  the  defendants  from  saying  that  what 
they  sold  was  valueless,  and  therefore  unnecessary  to  return. 
{Thomas  v.  Quintard^  5  Duer,  80.)  So  long  as  the  defendants 
elected  to  keep  the  contract  on  foot  they  are  bound  by  it,  and  can 
only  avail  themselves  of  a  breach  by  way  of  recoupment  {Pitts 
V.  JdmeSj  15  Barb.,  310.)  In  order  to  defend  for  breach  of  war- 
ranty of  title,  there  must  be  an  eviction,  cither  a  recovery  by  or  an 
enforced  surrender  to  the  true  owner.  This  applies  to  personal  as 
well  as  real  property.  {Case  v.  HaU^  24  Wend.,  102;  Burt  v. 
Devoeyj  40  N.  T.,  283 ;  BordweU  v.  CMie,  45  id.,  494.)  The 
defense  of  failure  of  consideration  is  not  available,  since  the  defend- 
ants, by  parting  with  the  patent  for  a  valuable  consideration,  are  pre- 
cluded from  setting  up  want  of  value  in  the  patent,  and  have 
disabled  themselves  from  restoring  the  plaintiff  to  her  former  con- 
dition. {ThoTnas  v,  QuirUardy  5  Duer,  80;  Winslaw  v.  Buel^  1 
How.,  373 ;  PcMrley  v.  Balch^  23  Pick.,  283.)  The  decree  was 
improperly  admitted  in  evidence,  because,  being  new  matter 
which  confessed  and  avoided  the  plaintiff's  title,  it  should  have 
been  set  up  in  the  answer.  {O^ Toole  v.  Oarmn^  1  Hun,  92; 
BraziU  v.  Isham,  12  N.  Y.,  9.)  It  is  not  admissible  as  evidence 
to  prove  the  fact  that  the  plaintiff's  patent  is  valueless :  First, 
because  no  such  defense  is  set  up  in  the  answer ;  second,  if 
it  were,  the  statute  which  authorizes  the  action  in  the  United 


Digitized  by 


Google 


148  HAWKS  V.  SWETT. 


Third  Department,  April  Term,  1876. 


States  court,  limits  the  eflFect  of  the  decree  so  that  the  patent  may, 
under  certain  circumstances,  still  be  of  value.  (Rev.  Patent  Laws, 
approved  July  8, 1870 ;  see  appendix  to  Patent  Laws,  p.  17,  §  58 ; 
Johnson  v.  TitiiSy  2  Hill,  606.)  The  conveyance  of  the  patent  to 
the  defendants  being  made  upon  a  nominal  consideration,  with  the 
real  consideration  to  be  paid  by  the  defendants  from  working  the 
patent,  it  became  a  joint  venture,  and  the  plaintiff  and  defendants 
are  partners  in  the  benefits  of  the  investment.  {Taylor  v.  Hare, 
4  Bos.  &  Pull.,  260.)  And  the  defendants,  when  called  upon  to 
account,  having  received  the  benefit,  are  estopped  from  denying  the 
plaintiff's  title  or  retaining  the  profits  to  their  own  use.  {Kinsman 
V.  Farkhurst,  18  How.  [U.  S.],  289.) 

£8ek  Cowen,  for  the  respondents.  A  promise  or  note  given  in 
consideration  of  an  assignment  of  the  whole  or  a  part  of  letters 
patent  which  are  void  for  want  of  novelty,  is  given  without  con- 
sideration and  cannot  be  enforced.  That  is  clearly  so  in  this  State. 
{Cross  V.  HunUy,  13  Wend.,  385;  Head  v.  Stevens,  19  id.,  411 ; 
McDmigall  v.  Fogg,  2  Bosw.,  387 ;  Saxton  v.  Dodge,  57  Barb.,  84, 
114;  Dickinson  v.  Hall,  14  Pick.,  220;  Fdrl  v.  Fage,  6  N.  H., 
480 ;  Dams  v.  Bell,  8  id.,  503 ;  Dunbar  v.  Marden,  13  id.,  317 ; 
Geiger  v.  Cook,  3  Watts  &  Serg.,  270;  Durst  v.  Brochway,  11 
Ohio,  471 ;  FaUis  v.  Griffith,  Wright,  303 ;  MvUiken  v.  Latchem, 
7  Blackf.,  138;  McGlure  v.  Jeff'rey,  8  Ind.,  82.)  A  complete 
answer  to  the  claim  that  the  defendants  were  estopped  by  the  assign- 
ment to  them,  or  the  assignment  from  them,  is  that  the  judgment 
between  the  same  parties  was  conclusive  upon  that  point.  {LeGuen 
V.  Goovemev/r,  1  Johns.  Cas.,  436 ;  Emhury  v.  Conner,  3  N.  T.,  511, 
522;  Haire  v.  Baker,  5  id.,  357;  Davis  v.  TaUcot,  12  id.,  184.) 

Leabned,  p.  J. : 

The  first  question  is,  whether  the  decree  of  the  United  States 
court  was  admissible  under  the  pleadings.  The  answer  is  not  well 
drawn,  but  it  sets  up  want  of  consideration  and  worthlessness  of 
the  patent.  There  could  be  no  doubt  as  to  the  intended  defense. 
This  decree  between  the  same  parties  was  good  evidence  of  these 
facts.  ^     If  necessary  to  amend  the  answer  so  as  to  set  up  the 

•  Gates  v.  Preston,  41  N.  T.,  118. 
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decree  by  way  of  supplement,  this  could  have  been  done  at  the  trial 
by  the  permission  of  the  coart ;  for  the  plaintiff  could  not  be  mis- 
led. She  was  a  party  to  the  action  in  which  the  decree  was  taken, 
and  appeared  therein.  * 

Another  objection  taken  to  the  admission  of  the  decree  was,  that 
the  plaintiff  and  defendants  were  jointly  interested  in  the  inven- 
tion, and  the  defendants  are  therefore  estopped  from  setting  up  an 
adverse  title.  The  bill  of  complaint  in  which  that  decree  was 
obtained,  to  state  it  briefly,  set  forth  tliat  Elizabeth  Hawks,  the 
present  plaintiff,  having  trandulently  obtained  letters  patent, 
assigned  the  same  to  Swett  and  others,  the  present  defendants ; 
that  they  assigned  them  to  one  Bortis;  that  one  Goodfellow  was 
the  real  inventor  of  the  alleged  improvement,  and  had  obtained 
letters  patent  therefor.  Swett  and  others,  these  present  defend- 
ants, therefore  brought  that  action  against  Elizabeth  Hawks,  the 
said  Burtis  and  one  Marston,  to  have  the  letters  patent  issued  to 
this  present  plaintiff  declared  void,  etc. 

Kow,  if  it  be  so,  that  the  present  defendants,  having  taken  an 
assignment  from  this  present  plaintiff,  could  not  legally  maintain 
that  action,  such  defense  should  have  been  interposed  there.  Here, 
it  is  too  late.  That  decree  is  a  decision  that  the  plaintiffs  therein, 
the  present  defendants,  were  not  estopped  from  setting  up  the 
adverse  title;  that  is,  I  mean  they  were  not  estopped  in  that 
action. 

The  most  important  point,  however,  is  the  objection  taken  on 
the  ground  of  the  immateriality  of  that  decree.  That  objection 
substantially  raises  the  real  question  of  the  case,  which  also  came 
up  on  the  exception  to  the  nonsuit. 

The  facts  are  briefly  these:  In  1867,  letters  patent  for  an 
invention  were  issued  to  the  plaintiff.  In  the  same  year  she  entered 
into  an  agreement  by  which  she  assigned  them  to  Swett,  Perry, 
Nuttall  and  Marston.  Nuttall  has  since  assigned  his  interest  to 
Marston ;  and  Swett  and  Perry  have  assigned  an  interest  to  Quimby . 
By  that  agreement,  the  assignees  were  to  pay  her  fifty  cents  on 
every  stove,  etc.,  manufactured  and  sold  under  said  letters  patent. 
She  goarantied  the  validity  and  priority  of  the  letters  patent; 
agreed  to  protect  the  assignees  in  the  exclusive  enjoyment  of  all 

•See,  also,  Rinchey  v.  BUyker,  28  N.  Y.,  46. 
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rights  and  privileges  conferred ;  failing  to  do  which  all  payments 
were  to  cease.  In  1869,  she  surrendered  the  letters  and  obtained 
a  re-issne ;  and  in  1870,  she  assigned  to  these  defendants,  Marston, 
Swett,  Quimby  and  Perry,  the  said  re  issue,  subject  to  the  aforesaid 
agreement  for  compensation. 

In  1869,  one  Goodfellow  applied  for  letters  patent  on  this  inven- 
tion, alleging  himself  to  have  been  the  first  inventor,  and  to  haye 
shown  the  invention  to  the  plaintifi^.  An  interference  was 
declared  ;  testimony  was  taken  on  the  part  of  Goodfellow  and  of  the 
plaintiff;  a  decision  was  rendered  in  favor  of  Goodfellow,  by  the 
examiners,  which  was  affirmed  by  the  examiners-in-chief,  and  by  the 
commissioner  of  patents.  The  defendants  acquired,  by  assignment, 
Goodfellow's  right  in  the  patent,  and  then  commenced  the  action 
in  the  United  States  Circuit  Court  against  the  present  plaintiff,  one 
Burtis,  and  Marston.  This  plaintiff  was  duly  served  with  process 
and  appeared,  and  a  decree  was  taken  pro  confesso^  January  21, 
1873.  This  adjudges  that  the  letters  patent  issued  to  the  plaintiff 
are  wholly  void,  invalid,  and  of  no  effect,  and  that  she  was  not  the 
original  and  first  inventor. 

Now,  this  decree  is  conclusive  between  the  parties,  as  to  the  mat- 
ters in  controversy  —  the  facts  necessary  to  sustain  it.  *  The  inva- 
lidity of  the  plaintiff's  letters  patent,  and  the  fact  that  she  was  not 
the  first  inventor,  are  settled,  as  between  these  parties.  The  only 
question  is,  as  to  the  effect  which  these  established  facts  have  on  the 
present  action. 

In  order  that  we  should  not  be  misled  by  any  false  analogy,  it 
should  be  noticed  that  letters  patent  for  an  invention  confer 
nothing  except  a  right  to  bring  actions,  and  thereby  to  prevent 
persons  from  doing  what  they  might  otherwise  lawfully  do.  Mrs. 
Hawks,  under  her  letters  patent,  had  a  right  to  sue  any  one  who 
made  stoves  in  a  particular  manner;  and  that  was  all  that  she 
had.  If  the  patent  was  valid  she  could  succeed  in  the  action.  The 
first  agreement  above  mentioned  was,  in  its  real  substance,  an 
agreement  that  she  would  not  sue  the  assignees  if  they  would  pay 
her  fifty  cents  for  each  stove ;  and  they  agreed  to  pay  her  this  sum 
in  consideration  that  she  would  not  sue.     The  whole  basis  of  the 

•The  People  v.  Johnson,  88  N.  Y.,  S3;  Marsh  v.  Pioe,  4  Rawle,  278;  HopkinB 
V  Lea,  6  Wheat,  109;  Gates  v.  Preston,  ut  supra. 
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agreement,  therefore,  is  her  right  to  maintain  successfully  an  action 
against  them.  When  it  is  decided  that  she  has  no  such  right,  all 
the  consideration  of  the  agreement  is  gone ;  for,  if  she  has  no 
cause  of  action  bj  reason  of  their  manufacture  of  the  stoves,  an 
agreement  not  to  bring  such  an  action  is  of  no  value. 

The  counsel  for  the  plaintiff  have  compared  the  transaction  to 
the  sale  of  property,  real  or  personal.  They  insist  that  in  order 
to  defend  an  action  for  purchase-money,  on  the  ground  of  a  breach 
of  warranty  of  title,  there  must  be  an  eviction.  But  the  differ- 
ence in  the  case  is,  that  there  is  no  thmg  which  passed  to  the 
defendants  by  this  agreement ;  there  is  no  thing  of  which  they 
have  had  possession,  or  of  which  they  could  be  evicted.  In  a 
loose  sense,  these  patent  rights  are  sometimes  csllQd.  property;  but 
it  will  not  answer  to  apply  to  them,  without  discrimination,  the 
rules  which  apply  to  things.  If  the  plaintiff  had  sold  land  to  the 
defendants,  with  warranty,  they  might  have  enjoyed  it  until 
evicted.  So,  if  she  had  sold  them  a  chattel.  But  in  this  present 
case  she  has  only  agreed  not  to  prevent  them  from  manufacturing 
certain  stoves ;  and,  by  the  decision  of  the  United  States  court,  it 
appears  that  she  could  not  have  prevented  them,  if  she  had  tried. 
Her  assignment  to  them,  if  the  patent  were  valid,  gave  them 
only  a  right  to  sue  others.  If  it  were  invalid,  it  gave  no  right  of 
action  against  any  one. 

It  is  said  that  the  defendants  have  had  the  enjoyment  of  the 
patent,  and  have  manufactured  under  it.  But  there  was  nothing 
to  enjoy ;  and  it  cannot  be  said  that  they  manufactured  under  a 
right,  which,  in  fact,  did  not  exist. 

When  certain  defendants  took  a  license  from  a  patentee,  on  an 
agreement  to  pay  certain  license  fees,  so  called,  and  gave  a  note 
therefor,  the  invalidity  of  the  patent  was  held  a  good  defense  to  the 
note.  *  In  harmony  with  that  decision  are  the  cases  of  Oroaa  v. 
Huntly,  f  Head  v.  Stevens^  J  and  McDougaU  v.  Foes.  §  K  the 
case  of  Thomas  v.  Quintard  \  be  contrary  to  these,  it  must  be 
considered  as  overruled.  But  an  examination  of  that  case  will 
show  that  there  was  no  attempt  to  prove  that  the  patent  was 
invalid.    The  offer  was  to  show  that  the  article  manufactured  under 

•  Baxton  v.  Dodge,  67  Barb.,  84.  1 13  Wend.,  386. 

X  19  Wend.,  411.  g  2  Bosw.,  887.  |6  Duer,  80. 
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the  same  was  of  no  value.  That  offer  presented  a  question  very 
different  from  that  involved  in  this  case.  The  defendants  do  not 
here  offer  to  show  that  the  stoves  which  they  made  were  of  no 
value ;  but  they  show  that  the  plaintiff  had  no  right  to  prevent 
the  manufacture  of  these  stoves  by  her  pretended  invention. 
Why,  then,  should  they  pay  her  for  not  doing  what  she  could 
not  do  ? 

It  is  insisted  further,  by  the  plaintiff,  that,  as  the  defendants 
assigned  their  interest  in  this  patent  to  Burtis,  they  are  precluded 
from  alleging  its  invalidity.  It  is  not  necessary  to  inquire  whether 
such  a  rule  would  apply  to  the  case  of  a  patent  utterly  invalid.  It 
is  enough  that,  in  an  action  where  that  objection,  if  valid,  might 
have  been  urged  —  that  is,  the  action  in  the  United  States  court  — 
the  plaintiff's  patent  was  adjudged  invalid  at  the  suit  of  these 
defendants.  * 

The  judge  was  right  in  directing  a  verdict  for  the  defendant,  and 
the  judgment  and  order  denying  a  new  trial  should  be  affirmed. 

BOABDMAN,  J. : 

The  English  decisions  seem  to  hold,  in  cases  like  this,  where  the 
contract  has  been  executed,  and  the  defendants  have  had  the  benefit 
contracted  for,  they  may  not  set  up  that  tlie  patent  was  void,  and 
that  there  was  no  consideration  to  uphold  it,  since  the  contract  gave 
no  exclusive  right;  that  in  the  absence  of  fraud  or  eviction,  the 
defendants,  having  enjoyed  the  benefits  contracted  for,  are  bound  to 
pay  in  accordance  with  their  contract,  though  the  patent  be  void, 
or  the  plaintiff  not  the  inventor.f  From  the  case  of  BarUeU  v. 
Holbrook^X  ^^  would  appear  that  the  same  rule  obtains  in  Massa- 
chusetts. 

The  authorities  cited  by  my  brother  Leabned  in  his  opinion,  show 
the  existence  of  a  different  rule  of  law  witliin  this  State,  and  sus- 
tain the  ruling  of  the  Circuit,  dismissing  the  plaintiff's  complaint 
on  the  ground  of  a  want  of  consideration.  I  therefore  concur  in 
affirming  the  judgment. 

*  Davis  V.  Tallcot,  12  N.  Y.,  184. 

t  Taylor  v.  Hare,  1  Mod.  R.,  260;  Hayne  ▼.  Maltby,  3  T.  R,  488;  Bowman 
v.  Taylor,  2  Adol  ifc  El.,  278  (29  E.  C.  L.,  90);  Cutler  v.  Bower,  11  Q.  B.  (68 
B.  C.  L.).  972;  Laws  v.  Purser,  38  Eng.  L.  and  Eq.,  48. 

X\  Gray,  114. 


Digitized  by 


Google 


MARSTON  w.  SWETT.  158 

Thxbd  Dspabtmbnt,  April  Term,  1876. 
Prefient — Lbarnbd,  P.  J.,  Boabdman  and  PorrEB,  J  J. 

Judgment  affirmed. 


WILLIAM  E.  MARSTON,  Appellant,  v.  GEORGE  W. 

SWETT  AND  OTHERS,   RESPONDENTS. 

Letters  patent — invaUdUy  of —  eiffed  ofy  en  agreement  made  by  aedgneee — Defects  in 

pleading. 

An  agreement  was  entered  into  between  the  plaintiff  and  defendants,  the  plaintiff 
and  defendants  being  assignees  of  a  patent  for  the  manufacture  of  stoves,  by 
which  the  plaintiff  agreed  that  the  defendants  should  have  the  exclusive  right 
to  manufacture  thereunder,  upon  payment  to  him  of  a  certain  sum  for  each 
stove.  Subsequently  a  suit  was  brought,  in  the  United  States  court,  by  the 
defendants,  against  the  plaintiff  and  others,  in  which  it  was  decided  that  the 
letters  patent  were  void.  This  action  was  brought  to  recover  the  sum  agreed 
to  be  paid  by  the  defendants.  Held  (1),  that  the  joint  interest  of  the  parties,  plain- 
tiff and  defendants,  did  not  prevent  the  defendants  from  showing  the  invalidity 
of  the  letters  patent;  (2),  that  the  decree  in  the  former  suit  was  conclusive  as 
to  the  invalidity  of  the  letters  patent,  and  as  to  the  right  of  the  defendants  to 
set  up  such  invalidity  as  against  the  plaintiff;  (3),  that  the  patent  being  void, 
there  was  no  consideration  for  the  agreement  to  pay  royalties  to  the  plaintiff. 

GuObty.  Bower  (11  Q.  B.,  973)  disUnguished. 

Defects  in  pleading  must  be  urged  in  the  court  below  where  amendments  may  be 
permitted. 

Appeal  from  a  jadgment  in  favor  of  the  defendants,  entered  on 
a  nonsait,  from  an  order  directing  judgment  for  defendants  upon 
their  counter-claim,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  brought  to  recover  certain  *^ royalties"  or  license 
fees  for  the  privilege  of  making  and  selling  stoves  under  certain 
letters  patent,  of  which  the  plaintiff  was  one-half  owner  at  the  time 
of  making  the  contract  to  pay  such  royalties.  The  defense  was, 
that  the  contract  to  license  was  void  because  not  in  writing,  and 
that  the  patentee  and  assignor  of  the  plaintiff,  one  Elizabeth  Hawks, 
was  not  the  first  and  original  inventor  of  the  patented  device,  but 
that  the  same  was  invented  by  one  John  H.  Goodfellow,  to  whom, 
after  a  litigation,  the  priority  had  been  awarded  by  the  patent 
o£Sce.  The  answer  also  set  forth  a  counter-claim  for  $1,208.49, 
for  which  the  defendants  claimed  judgment. 
HcTN— Vol.  IV.  20 
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James  Larmiig^  for  the  appellant.  The  contract  alleged  in  the 
complaint  is  not  within  the  statute  of  frauds.  The  contract  was  not 
one  "  that  by  its  terms  was  not  to  be  performed  within  a  year  from 
the  making  thereof."  (2  R.  S.,  135,  §  2,  sub.  1 ;  Van  Woert  v. 
Albany  and  Susquehanna  B,  JR.  Co,^  1  N.  T.  S.  C,  256.)  The 
agreement  was  executed.  {Talmudge  v.  Rensselaer  and  Saratoga 
E.  J?.,  13  Barb.,  493 ;  Dodge  v.  CrandeU,  30  N.  Y.,  294 ;  McOluchy 
V.  Butler^  1  E.  D.  Smith,  618.)  If  a  writing  were  necessary,  it  is  not 
necessary  that  the  pleading  should  allege  that  fact  affirmatively. 
{Livingston  v.  Smithy  14JHow.,  492.)  Where  the  agreement  is  admit- 
ted by  failure  to  deny,  no  evidence  to  prove  its  existence  is  necessary. 
{West  V.  A^nerican  ExcJiange  Banky  44  Barb.,  178.)  The  judg- 
ment or  decree  of  the  United  States  Circuit  Court,  read  in  evidence 
in  this  case,  if  available  as  a  defense,  is  new  matter  avoiding  the 
plaintiff's  demand,  and  must  be  alleged  as  well  as  proven.  ((?'  Toole 
V.  Garvin,  1  Hun,  92 ;  JHcOormick  v.  Pickering,  4  Comst.,  376  ; 
Code,  §  149;  BrazHl  v.  Isham,  12  K  Y.,  9;  2  Whit.  Pr.,  112.) 
But  if  the  pleadings  permitted  the  introduction  of  said  decree, 
it  is  immaterial  as  evidence  in  the  case.  The  parties  being  tenants 
in  common  of  the  patent,  and  the  defendants,  by  virtue  of  the  con- 
tract, being  entitled  to  the  exclusive  use  of  said  patent,  the  relation 
of  lessor  and  lessee  will  arise.  {Muinford  v.  Brown,  1  Wend.,  52 ; 
Cowper  V.  Fletcher,  118  E.  C.  L.,  462.)  The  relation  of  lessor  and 
lessee  of  a  patent  right,  is  analogous  to  the  relation  of  landlord 
and  tenant.  {Bowman  v.  Taylor,  2  Alderson  &  Ellis,  278 ;  Cutter 
V.  Brown,  11  Q.  B.,  140 ;  Laws  v.  Purser,  38  Eng.  L.  and  E., 
48.)  The  defendants,  having  used  and  enjoyed  the  invention,  are 
estopped  from  denying  the  title  of  the  lessor  during  that  time. 
(Same  cases ;  also,  Bartlett  v.  Eolhrodk,  1  Gray,  114 ;  Prevot  v. 
Lawrence,  51  N.  Y.,  219.)  So  long  as  the  lessee  is  not  dis- 
turbed he  is  bound  to  pay,  even  though  the  lessor's  title  be 
defective,  or  he  be  even  without  title.  (Herman's  Law  Estop., 
368;  Oearge  v.  Putney,  4  Cush.,  354;  Prevot  v.  Lawrence, 
51  N.  Y.,  219.)  Even  an  eviction  is  no  defense  as  to  accrued 
rent.  {Oiles  v.  C<ymstoc1c,  4  N.  Y.,  270;  McEewen  v.  Whiir 
ney,  8  Denio,  452.)  When  there  is  a  common  source  of  title, 
one  of  the  tenants  in  common  cannot,  as  against  a  joint  owner, 
show  that  the    common    title    is    defective.    {Clark    v.    CregOy 
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47  Barb.,  600 ;  Jackson  v.  Streetery  5  Cow.,  529 ;  Murphy  v. 
JBametty  2  Mui-ph.,  25.)  A  lessor  cannot  avoid  liability  for  rent 
by  purchasing  a  paramount  outstanding  title.  (Herman's  Law 
Estop.,  §  360 ;  Sharpe  v.  KeUy^  5  Denio,  431.)  Neither  can  one 
tenant  in  common  buy  in  an  adverse  title,  so  as  to  defeat  the  riglit 
of  his  co-tenant,  but  such  purchase  will  inure  to  the  benefit  of  his 
co-tenant.  {Phdan  v.  Kdh/y  25  Wend.,  389;  Herman's  Law 
Efitop.,  pp.  377,  558,  559.) 

Esek  Cowen^  for  the  respondents.  The  contract  set  forth  in  the 
complaint  not  being  in  writing,  it  was  void  within  the  clause  of  the 
statute  of  frauds,  which  avoids  contracts  not  to  be  performed  within 
one  year.  {Doyle  v.  Dixon^  97  Mass.,  208.)  Neither  part  perform- 
ance nor  complete  execution  on  one  side,  will  take  the  case  out  of 
the  statute.  {Lochwood  v.  Barnes j  3  Hill,  128 ;  BarUeU  v.  Wheeler j 
44  Barb.,  162.)  Under  section  11  of  the  patent  act  of  1836, 
which  was  in  force  at  the  time  of  the  contract,  every  assignment  of 
the  exclusive  right  to  make  and  use  the  thing  patented,  must  be  in 
writing  in  order  to  have  any  validity.  {Othson  v.  Cook^  2  Blatchf., 
148.)  The  judgment,  being  conclusive  between  these  parties, 
was  evidence  that  the  patent  under  which  the  pretended  license 
was  given  never  had  any  validity,  and  that  there  was  no  con- 
sideration for  the  promise  of  the  defendants  to  pay  royalties. 
{Cross  V.  EunUy,  13  Wend.,  385 ;  Bead  v.  Stevens^  19  id.,  411 ; 
McDougaJl  v.  Fogg^  2  Bosw.,  387;  Saaton  v.  Dodge^  57  Barb., 
84, 114;  Clum  v.  Brewer,  2  Curtis,  524.) 

Learned,  P.  J. : 

This  case  is  like  that  of  Hawks  against  the  same  defendants, 
argued  at  this  term,  in  many  respects.  The  additional  facts  which 
are  important  are,  that  Marston,  the  plaintiff,  and  Swett  and  others, 
the  defendants,  were  the  assignees  of  the  alleged  patent  right  of 
Elizabeth  Hawks,  by  virtue  of  the  assignment  made  by  her  in  1867, 
and  of  the  second  assignment  made  by  her  in  1870,  after  the  sur- 
render and  re-issue.  Being  such  owners  in  common,  the  defendants 
agreed  with  Marston  that  they  should  have  the  exclusive  right,  and 
that  he  should  not  license  others. 

In  consideration  of  this,  they  agreed  to  pay  him  fifty  cents  for 
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each  stove  manufactured,  containing  said  invention.  It  appears 
that  this  agreement  was  not  in  writing,  and  the  answer  (the  admis- 
sions in  which  are  the  only  proof  of  the  agreement)  qualifies  the 
admission  bj  the  averment  that  the  condition  of  the  verbal  agrea 
ment  was,  that  the  plaintiff  should  execute  a  written  agreement  to 
the  same  effect,  which  he  has  refused  to  do. 

It  is  not  denied  that  the  defendants  have  made  stoves,  to  a  certain 
number,  which  would  be  under  the  patent,  if  the  patent  were  valid. 
The  same  g^uestions  as  to  the  effect  of  the  invalidity  of  the  patent 
are  raised,  which  were  in  the  other  case. 

A  question  was  made,  whether  this  verbal  contract  was  valid 
under  the  statute  of  frauds ;  and  a  similar  question,  whether  it 
was  valid  under  the  patent  laws ;  the  contract  being,  as  was  claimed, 
in  effect,  an  assignment  of  the  patent,  and  not  being  in  writing. 

But  without  passing  upon  these,  I  come  to  the  important  point, 
which  is,  whether  the  plaintiff  can  recover  these  fees,  when  the 
letters  patent  have  been  declared  void. 

Most  of  what  was  said  in  the  former  opinion  is  applicable  here. 
Marston  was  a  defendant  in  the  suit  brought  in  the  United  States 
court  by  these  defendants,  in  which  the  letters  patent  were  declared 
to  be  void,  and  Mrs.  Hawks  was  adjudged  not  to  be  the  inventor. 
He  had  an  opportunity  there  to  contest  the  questioa  of  invalidity, 
and  to  urge  that,  as  to  himself,  these  defendants  were  estopped. 
He  might  have  claimed  (with  what  success  it  is  unnecessary  to  say), 
that  the  decree  should  be  so  qualified  as  to  preserve  any  rights 
between  him  and  these  defendants,  arising  out  of  their  contract. 
But  that  was  not  done,  and  the  decree  must  be  conclusive. 

The  plaintiff  in  this  action  made  some  offers  tending  to  show 
collusion  by  the  defendants  with  Goodfellow.  But  so  far  as  these 
offers  were  of  any  weight,  they  were  only  an  indirect  attack  on  the 
decree  in  the  United  States  court.  If  that  alleged  collusion  was  a 
good  defense,  it  could  have  been  shown  in  that  suit. 

It  is  urged  by  the  plaintiff's  counsel  that  the  ownership  in  com- 
mon of  the  alleged  patent  right,  prevents  the  defendants  from 
averring  its  invalidity  as  a  defense. 

And  the  case  of  Kinsmam,  v.  Parkhuraty  *  is  relied  upon.  In 
that  case  a  patentee  and  an  assignee  of  a  part  interest  entered  into 

*  18  How.  (U.  B.),  289. 
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the  joint  bnsineas  of  manufacturing  the  patented  machines.  The 
business  was  to  be  carried  on  by  the  parties  on  joint  account, 
and  a  division  of  the  profits  was  to  be  made  according  to  a 
certain  ratio.  After  the  business  had  been  carried  on  for  a  time,  a  . 
bill  was  filed  for  an  accounting.  The  defense  was,  the  invalidity  of  . 
the  patent.  The  court  held  this  no  defense.  The  defendant  had 
"made  and  sold  the  machines  under  the  complainant's  title,  and 
for  his  accownty  "  The  invalidity  of  the  patent  does  not  render 
the  sales  of  the  machines  illegal."  **  Where  money  has  been 
received,  either  by  an  agent  or  a  joint  owner,  by  force  of  a  contract 
which  was  illegal,  the  agent  or  joint  owner  cannot  protect  himself 
from  accounting  for  what  was  so  received."  That  does  not  apply 
to  this  case.  If  Marston  had  been  in  partnership  with  the  defend- 
ants in  the  manufacture  of  these  stoves,  he  might  have  been  entitled 
to  his  share  in  the  profits  as  should  have  been  agreed.  But  there 
was  no  joint  ownership  of  the  business.  The  defendants  were  only 
his  licensees  under  a  patent  which  proves  to  have  been  void.  And 
this  case  falls  under  that  of  Saxton  v.  Dodge*  and  others  like  it  in 
this  State.  Kmsman  v.  Parkhurst  was  not  an  action  for  license 
fees,  or  for  purchase  of  a  patent  right.  It  was  for  the  accounting 
and  settlement  of  a  joint  venture.  And  the  only  important  ques- 
tion was,  how  much  was  made  by  the  venture,  and  not  whether  it 
was  made  with  or  without  a  valid  patent  right.  Another  case 
relied  on  by  the  plaintifi^  is  that  of  Outler  v.  Bower.-f  It  is  worth 
while  to  examine  this  case  briefiy,  as  it  is  supposed  to  be  important 
in  both  of  these  actions.  The  facts  are  these :  In  July,  1842,  the 
plaintifi'.  Cutler,  had  granted  the  defendant.  Bower,  the  sole  license 
to  make  certain  patented  machines,  on  payment  of  a  royalty.  In 
October,  1842,  the  plaintifi^,  in  consideration  of  a  certain  sum,  sold 
one-half  of  the  patent  to  the  defendant,  the  defendant  to'  have  the 
benefit  of  one-half  of  the  royalty  reserved  by  the  previous  agree- 
ment. The  plaintiff  sued  for  this  sum,  the  consideration  of  the 
sale.  There  was  a  plea,  replication  and  demurrer.  The  court  held : 
First,  that  the  consideration  did  not  fail  by  reason  of  the  alleged 
invalidity  of  the  patent ;  for  the  defendant,  at  all  events,  was  bound, 
by  the  agreement  of  July,  to  pay  the  royalty,  whether  the  patent 
was  valid  or  not,  as  he  would  be  estopped,  in  an  action  on  that 

*  57  Barb.,  84.  t  H  Q-  B.,  978. 
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deed,  from  denying  the  validity.  Second,  that  the  proposed  defense 
would  be  available  only  if  the  covenants  (referring  to  the  covenant 
of  warranty  in  the  deed  of  October)  were  dependent ;  that  in  fact 
they  were  independent,  and  each  party  might  sue  for  a  breach  of 
the  respective  covenants.  Now,  the  second  reason  would  not  be 
good  here,  where  a  counter-claim  can  be  made  on  a  cause  of  action 
arising  upon  the  same  instrument.  *  And  the  first  reason  is  directly 
overruled  in  the  case  of  Saoston  v.  Dodge,  and  in  the  similar  cases 
mentioned  in  the  opinion  in  the  other  action.  On  a  question  which 
seems  to  be  settled  in  this  State,  it  is  not  necessary  to  refer  to  the 
decisions  of  other  States  sustaining  the  same  view.  Such,  too,  seems 
to  be  the  doctrine  of  a  late  case  in  England,  f  in  which  Lord 
CoTTONHAM  says I  "From  the  time  of  the  last  payment,  if  the 
manufacturer  can  successfully  resist  the  patent  right  of  the 
party  claiming  the  rent,  he  may  do  so  in  an  action  for  the 
rent  for  the  use  of  the  patent  for  that  year.  The  mere  taking  the 
license  does  not  estop  the  licensee  from  denying  the  validity  of  the 
patent."  And  certainly,  when  it  has  been  decided,  that,  in  an 
action  for  the  consideration  of  a  sale  of  a  patent  right,  the  invalidity 
of  the  right  may  he  shown,  it  necessarily  follows  that  the  same 
rule  must  apply  in  an  action  for  royalties,  so  called,  or  license  fees. 
The  contrary  decision  in  Cutler  v.  Bower  may  very  possibly  have 
been  controlled  by  the  conclusive  effect  then  given  to  a  sealed 
instrument.  I  think,  therefore,  that  the  court  correctly  held  that 
the  plaintiff  had  no  claim  against  the  defendants. 

The  only  remaining  question  is  on  the  verdict  directed  for  the 
defendants  on  their  counter-claim.  The  answer  sets  up  that  the 
plaintiff  was  indebted  to  the  defendants  for  goods,  wares  and 
merchandise,  sold  and  delivered,  etc.,  since  a  certain  date,  in  a 
certain  sum,  and  asked  judgment.  The  reply  denied  that  the 
plaintiff  was  indebted  to  the  defendants  for  goods,  wares  and 
merchandise  sold  and  delivered,  etc.,  since  that  date,  in  that 
sum,  but  admitted  that  there  was  a  small  sum  due  to  the  defend- 
ants, for  goods,  wares  and  merchandise,  sold  and  delivered, 
etc.,  the  amount  of  which  the  plaintiff  does  not  know.  It 
was  claimed  by  the  defendants  that  this  was  no  denial.  In 
strictness,  this  seems  to  be  correct.     To  deny  that  one  is  indebted 

*  Code,  §  150,  sub.  1.      f  Nelson  v.  Fothergill,  1  Webster  Patent  (^ases,  290. 
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in  the  sum  of  $100,  without  more^  is  not  a  denial  that  one  is 
indebted  in  the  sum  of  ninetj-nine.  And  a  denial  of  indebted- 
ness, followed  by  an  admission  that  there  is  ^'a  small  sum  due''  for 
the  same  cause,  leaves  it  yexy  uncertain  what  the  party  considers  to 
be  a  small  sum ;  especially  when  he  avers  that  he  does  not  know  its 
amount  But  in  any  such  case,  if  the  party  were  surprised  or  misled, 
the  court  would  permit  an  amendment,  or  grant  some  relief  on  the 
trial.  Upon  looking  at  the  case  however,  although  something  was 
said  about  the  condition  of  the  pleadings  in  respect  to  the  counter- 
claim, it  would  seem  that  the  plaintiff  did  not  urge  this  point,  or 
show  that  he  was  misled. 

The  important  matter  evidently  was  the  plaintiflPs  claim,  and 
this  counter-claim  was  secondary.  On  the  whole,  therefore,  there 
is  no  reason  to  disturb  the  course  which  the  case  took  on  the  trial. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Present  —  Leabned,  P.  J.,  Boasdman  and  Potter,  J  J. 
Judgment  affirmed. 


4    ISO. 

35ap  H| 


JACOB  OMINGER,  Appellant,  v.  THE  NEW  YORK  CEN-  4h  159 
TRAL  AND  HUDSON  RIVER  RAILROAD  COMPANY,  [  67ad«218 
Respondent. 

Contributory  negligence  —  not  looking  in  both  directions  —  wTien  not  negligence  — 
Proviaiane  of  agreement  between  railroad  company  and  contractor — who  bound  by. 

Although,  as  to  travelers  about  to  cross  a  railroad  track,  it  is  negligence,  as 
matter  of  law,  not  to  look  in  both  directions,  in  order  to  see  whether  a  train  is 
approaching,  such  rule  cannot  be  applied  to  persons  employed  in  performing 
certain  work  in  and  upon  the  tracks  and  road-bed. 

H.  and  M.  agreed  with  the  defendant  to  perform  certain  work  for  it,  the  contract 
providing  that  the  defendant  should  not  be  liable  for  any  injury  sustained  by 
the  contractor,  his  sub-contractor,  workmen  or  laborers,  by  reason  of  the  negli- 
gence of  the  defendant,  its  agents  or  servants,  in  operating  the  railroad.  The 
plaintif ,  an  employe  of  H.  and  M.,  was  injured  while  working  upon  the  track, 
and  this  action  was  brought  by  him  to  recover  damages  therefor. 

Held,  that  as  the  plaintiff  was  not  a  party  to  the  contract,  and  was  not  shown  to 
have  had  knowledge  thereof,  he  was  not  bound  by  the  provisions  contained 
therein,  and  that  defendant  was  liable  for  the  injuries  sustained  by  him.   * 
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Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  npon 
the  trial  of  this  action  at  the  Circuit. 

Holler  &  McEncroe  entered  into  an  agreement  with  the  defend- 
ant for  the  construction  of  a  certain  part  of  its  road,  the  contract 
containing  among  others  the  following  provisions : 

"  No  claim  of  any  kind  shall  accrue  against  the  company  from 
any  loss  of  life  or  injury  to  the  person,  or  from  injury  to  any  ani- 
mals or  other  property  used  by  the  contractor,  or  by  any  person 
who,  as  sub-contractor,  workman,  laborer,  or  otherwise,  shall  perform 
any  work,  labor  or  services,  or  furnish  any  materials  herein  con- 
tracted for,  which  may  arise  by  reason  of  the  operating  of  said 
railroad,  or  by  means  of  its  engines,  cars  or  machinery,  or  by  the 
acts  of  its  agents  or  servants,  whether  the  same  occur  by  accident, 
negligence  or  otherwise.  And  should  any  such  claim  be  legally 
made  against  the  company,  by  reason  of  the  aforesaid  premises, 
the  contractor  shall  pay  and  discharge  the  same,  together  with  all 
the  costs  and  expenses,  and  shall  indemnify  the  company  against 
all  liability  on  account  thereof." 

The  plaintiff,  an  employe  of  thq  contractor,  having  been  injured, 
brought  this  action  to  recover  damages  therefor. 

jE,  W.  Paige^  for  the  appellant.  Whether  plaintiff's  negligence 
contributed  to  the  accident,  was  a  question  of  fact.  (Am.  Law  Reg. 
[N.  S.],  May,  1874;  Westchester  and  PhiL  R.  R.  v.  MoElwel,  67 
Penn.,311,315;  Bavisv.N.  T.  C.andH.R.R.  5.,  47  N.  T.,  400 ; 
Haehford  v.  N.  T.  (7.,  6  Lans.,  381 ;  Oomaleif  v.  N.  T.  and  H.  R. 
R.J  39  How.,  407  ;  B.  and  0.  R.  R.  v.  State,  36  Md.,  366 ;  Mayo 
V.  B.  and  M.  R.  R,,  104  Mass.,  137 ;  BarUm  v.  N.  Y.  a  and  E.  R. 
R,  R,  Co.,  1  N.  Y.  S.  C.  [T.  &  C],  297,  affirmed  in  Court  of  Appeals 
upon  the  opinion  of  this  court,  April  30th  1874  ;  Good/eUow  v.  B. 
R.  and  R  R.  R.,  106  Mass.,  461 ;  Ernst  v.  H.  R.  R.  R.,  36  N.Y., 
9.)  The  provision  in  the  contract  presents  no  obstacle  to  the  plain- 
tiff 's  recovery.  ( Cole  v.  Hughes,  54  N.  Y.,  444, 448.)  Defendant  was 
guilty  of  negligence.  The  benefits  of  the  statute  requiring  sig- 
nals to  be  given  when  approaching  a  crossing,  are  not  restricted  by 
its  terms  to  travelers,  and  it  would  make  no  difference  if  they  were. 
{Directors  of  N.  E.  R.  Co.  v.  Wanless,  L.  R.  [7  H.  L.],  12; 
6  Q..B.,  481 ;  Cook  v.  N.    T.  C.  R.  R.,  5  Lans.,  401.)    Besides, 
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plaintiff  had  a  right  to  rdly  on  defendant's  custom  of  giving  the 
fiignaU  there.  {Barton  v.  N.  T.  C.  and  IT.  B.  B.  i?.,  1  K  Y.  S.  C. 
[T.  &  C],  297 ;  JSmst  v.  B.  B.  B.  B.,  35  N.  Y.,  9 ;  S.  C,  39  id., 
61.)  The  proof  of  the  omission  to  give  the  signals  was  sufficient  to 
go  to  the  jury.  {McOratA  v.  iT.  Y.  C.  and  H.  B.  B.  B.,  1  N. 
Y.  8.  C.  [T.  &  C],  243 ;  Benwick  v.  N.  T.  C.  B.  B.,  36  N.  Y., 
132.) 

5.  W.  Jackson^  for  the  respondent.  The  plaintiff  is  barred  of 
his  right  of  action  by  the  provisions  of  the  contract  between  his 
employers  and  the  defendant.  (Chap.  140,  Laws  of  1850,  §  44.) 
A  railroad  company  is  not  liable  for  injuries  caused  by  its  own 
gross  negligence,  to  persons  who  are  at  the  time  trespassing  upon 
its  track.  {NichoUon  v.  Erie  B.  Co,,  41  N.  Y.,  525;  Terry  v. 
N.  T.  C.  B.  B.  Co.,  22  Barb.,  574;  Tonawanda  B.  B.  Co.  v. 
Mungery  5  Denio,  255 ;  S.  C,  4  Com.,  349 ;  Clark  v.  S.  and  U.  B. 
R.  Co.,  11  Barb.,  112 ;  Maize  v.  N.  T.  C.  and  H.  B.  B.  B.  Co.,  1 
Hun,  417;  Btiah  v.  Braina/rd,  1  Cow.,  78.)  There  is  also  no 
liability  for  such  injuries  where  the  person  injured  is  upon  the 
track  by  the  h'cense  of  the  railroad  company.  {Nicholson  v. 
Me  B.  Co.,  41  N.  Y.,  525;  Matze  v.  N.  T.  C.  and  H.  B.  B.  B. 
Co.,  1  Hun,  417 ;  Bbunzell  v.  Smyt/te,  97  Eng.  Com.  Law,  731 ; 
'  Southeoie  v.  Stanley,  1  Hurlst.  &  Norm.,  246 ;  Boloh  v.  iSmith, 

7  id.,  732;  Oautrd  v.  Egerton,  L.  R.  [2  C.  P.],  370.) 

Lbabved,  p.  J. : 

The  plaintifi*  was  a  workman  in  the  employ  of  a  contractor  who 
had  a  contract  with  the  defendants  to  do  certain  work  on  their  rail- 
road. The  place  where  some  of  the  work  was  to  be  done,  was  at 
a  highway  crossing  called  Phillips'.  While  the  plaintiff  was  there, 
engaged  in  this  work,  he  was  struck  by  an  engine,  passing  on  the 
track,  and  injured.  For  the  injury  he  brings  this  action.  At  the 
trial  he  was  nonsuited. 

He  testifies  that  he  was  building  a  culvert  or  cow-trap  at  Phil- 
lipe'  crossing ;  that  that  is  a  place  where  the  highway  crosses  the 
railroad  track ;  that  while  he  was  measuring  a  stone,  one  train 
went  to  Albany ;  that  he  wanted  to  go  over  on  the  other  side ; 
that  while  he  did  that  another  train  came  along  and  struck  him ; 
I  Hun— Vol.  IV.        21 
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that  he  stood  looking  at  the  stone  when  the  train  struck  him ;  that 
he  was  measuring  it  for  the  place;  that  the  bell  was  not  ringing  on 
the  train  tliat  struck  him ;  that  he  was  listening  for  it ;  that  the 
whistle  did  not  blow ;  that  he  was  at  work  on  the  cow-trap  on  the 
west  side ;  that  at  the  time  he  wap  struck  he  was  measuring  a  stone 
which  lay,  maybe,  two  feet  from  the  track ;  that  the  whistle  did 
not  blow  and  lie  did  not  look. 

It  appeared  that  the  north  track,  on  which  this  engine  was,  could 
be  seen  for  a  mile  and  a  half  from  the  crossing.  I  do  not  see  how 
the  plaintiff  could  in  any  way  be  called  a  trespasser.  First,  he  was 
on  a  highway  crossing ;  so  I  understand  the  evidence,  which  is  not 
altogether  clear ;  second,  he  was  a  workman  in  tlie  employ  of  a 
contractor  engaged  to  do  work  at  that  place. 

As  to  the  question  of  the  defendant's  negligence,  the  testimony 
is  conflicting.  The  plaintiff  testifies  that  the  bell  did  not  ring ; 
another  witness  testifies  that  he  did  not  hear  it;  while  the  engineer 
supposes  he  rang  the  bell,  and  the  fireman  testifies  positively  that 
he  did.  I  do  not  think  that  we  can  say  that  there  was  nothing  for 
the  jury  on  this  point. 

A  point  more  strongly  insisted  on,  however,  is  the  alleged  con- 
tributory negligence  of  the  plaintiff.  Ordinarily,  this  is  a  question 
for  the  jury.  * 

As  to  travelers  about  to  cross  a  track,  itis  held  negligence,  as 
matter  of  law,  not  to  look  in  both  directions,  in  order  to  see 
whether,  at  that  time,  a  train  is  approaching.  But  it  is  hardly 
possible  to  apply  that  rule,  in  its  strictness,  to  a  workman  engaged 
on  the  track.  The  traveler  looks  once,  and  crosses ;  the  work- 
man remains.  If  it  is  the  workman's  duty,  as  a  matter  of  law,  to 
look  in  both  directions,  he  must  do  this  as  often  as  it  is  possible 
for  a  train  to  come  in  sight.  The  length,  of  the  track  in  sight  from 
the  crossing,  was  about  a  mile  and  a  half.  A  train  might  pass 
over  this  in,  perhaps,  five  minutes.  He  ought,  therefore,  under 
this  rule,  to  look  in  this  direction  as  frequently  as  eveiy  five  min- 
utes, and  in  the  other  direction,  probably,  as  often.  Such  an  obli- 
gation would  be  inconsistent  with  his  proper  attention  to  his  work. 
I  do  not  think,  therefore,  that  the  rule  which  has  been  applied  to 

*  Filer  v.  N.  Y.  C.  Railroad  Co.,  49  N.  Y.,  47,  60;  Barton  v,  N,  Y,  C,  and  H. 
R  R  R  Co.,  1  N.  Y.  S.  C.  (T.  &C.),  297. 
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travelers  croBsing  the  track,  is  applicable  to  workmen  whose 
employment  requires  them  to  remain  on  or  about  it.  Such  seems 
to  be  the  doctrine  of  Barton  v.  N.  T.  C.  and  II.  B.  B.  B.  Co.^ 
above  cited.  So,  in  OoodfeOxm  v.  B.^  H.  and  E.  B.  i?.,*  the 
plaintifi*  was  in  the  employ  of  a  contractor,  at  work  for  defendants. 
He  was  holding  the  guy  of  a  derrick ;  an  engine  backed  down  and 
injured  him.  At  the  trial  a  verdict  was  directed  for  the  defendants ; 
but  in  the  higher  courts  this  ruling  was  revei-sed.  The  court  said 
that  "there  was  evidence  that  he  was  rightfully  where  he  was, 
and  was  not  in  fault  in  being  engrossed  in  his  work  and  unaware 
of  the  approach  of  the  engine  until  it  was  too  late  to  avoid  it.'' 
It  seems  to  me,  therefore,  that  the  question  of  the  plaintiff's 
negligence  in  this  case,  was  one  of  fact,  which  should  have  been 
passed  upon  by  the  jury. 

It  is  further  urged  by  the  defendants,  that  they  are  not  liable  for 
the  reason  that,  by  the  terms  of  their  contract  with  the  contractor, 
they  agreed  that  they  would  not  be  liable.  The  plaintiff  was  not 
a  party  to  this  contract.  It  is  not  even  in  evidence  that  he  knew 
anything  of  it.  I  do  not  think  that  the  defendants  can  contract 
with  one  man  for  the  privilege  of  doing  a  wrongful  act  to  another 
without  his  consent.  * 

Assuming  even  that  the  accident  occurred  a  few  feet  from  the 
highway,  still,  the  plaintiff  was  on  the  defendant's  land,  not  by  a 
mere  license.  He  was  there  to  fulfill  a  conti*act ;  he  was  not  a 
mere  stranger  roaming  over  the  property,  but  he  was  a  person  on 
lawful  business — like  the  workman  sent  to  repair  gas  fixtures,  f 
This  view  is  confirmed  by  the  decision  of  the  Court  of  Appeals  in 
Coughiry  v.  Qlobe  Woolen  Company,  \ 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

Present  —  Learned,  P.  J.,  and  Boabdman,  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 

•  106  Mass.,  461. 

tindermaur  v.  Dames,  L.  R  (2  C.  P.),  811;  see  Smith  v.  Dock  Company, 
Sid.,  836. 
IMN.Y..124. 
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ISAAC  W.  THOMPSON,  Appellant,  v.  MERRITT  W. 
CLARK,  Respondent. 

Judgment  in  acUon  of  ^fechnent — wTio  not  bound  by — notice  of  Jm  pendens — who 

affected  by  —  BerU, 

The  plaintiff  herein  recovered  a  judgment  against  one  Nancy  Bull,  in  an  action 
of  ejectment  bn)ught  against  her,  and  by  virtue  thereof  was  put  into  poasea- 
sion  of  the  premises.  Subsequently  this  action  was  brought  to  recover  the 
rents  and  profits  of  the  land  which  had  been  occupied  by  the  defendant  during 
the  pendency  of  the  ejectment  suit,  under  a  lease  from  a  person  not  claiming 
under  Nancy  Bull.  Hdd  (1),  that  the  former  Judgment  was  not  evidence  of 
plaintiff's  title  as  against  the  defendant;  (2),  that  the  defendant  was  not  bound 
by  the  filing  of  a  notice  of  Us  pendens  in  the  ejectment  suit,  as  he  did  not  acquire 
his  title  from  the  defendant  therein. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  an  order  made  at  the  Circuit,  dismissing  the  complaint  herein. 
In  November,  1862,  the  plaintiff  commenced  an  action  of  eject- 
ment against  one  Kancy  Bull,  to  recover  the  possession  of 
the  premises  described  in  the  complaint  in  this  action,  filed  a 
notice  of  lis  pendens^  and,  in  Jiilf ,  1870,  recovered  judgment 
therein.  After  the  commencement  of  the  action,  and  while  it  was 
pending,  the  defendant  in  this  action  leased  of  one  Neher,  an 
administrator  of  Henry  Bull,  deceased,  the  premises  in  question, 
and  occupied  them  for  two  years;  and  it  is  for  the  use  and  occupa- 
tion of  the  premises  for  those  two  years  that  this  action  was 
brought. 

Isaac  W.  Thompson^  appellant,  in  person. 

Esek  Cowen^  for  the  respondent. 

Learned,  P.  J. : 

The  plaintiff  had  recovered  in  ejectment  against  Mrs.  Bull,  and 
had  been  put  into  possession  of  the  premises.  He  then  sued  the 
defendant,  Clark,  for  rents  and  profits  accruing  before  the  plaintiflF 
recovered.  It  appeared  on  the  trial,  that  Clark  rented  the  premises 
from  one  Keher,  and  not  from  Mrs.  Bull.    The  plaintiff  claimed 
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however,  that  he  was  entitled  to  recover  on  proof  of  the  judgment 
against  Mrs.  Bull,  and  of  the  filing  of  notice  of  lis  pendens  in  the 
action  against  her,  withont  other  proof  of  his  title.  The  plain ti£E 
was  nonsuited  at  the  Circuit,  and  now  appeals. 

It  is  a  well  known  general  rule,  that  judgments  are  binding  only 
on  parties  and  privies.  Proceedings  in  rem  (or,  in  the  language  of 
the  civil  law,  real  actions)  constitute  the  exception.  Probably  the 
ancient  writ  of  right  was  of  that  nature.  But  the  action  of  eject- 
ment, in  its  origin,  decided  only  possession,  not  title.  It  was  not 
strictly  a  real  action.  It  concluded  only  the  parties.  *  As  it  was 
modified  and  retained  by  the  Bevised  Statutes,  the  judgment  was 
conclusive  "  upon  the  party  against  whom  the  same  is  rendered,  and 
against  all  persons  claiming  from,  through  or  under  such  party,  by 
title  accruing  after  the  commencement  of  the  action."  f 

It  therefore  bound  no  others  than  parties  or  privies.  %  The  same 
idea  is  more  definitely  stated  in  2  Revised  Statutes  (marginal 
paging),  342,  section  19.  There  it  is  enacted,  that,  if  the  defendant 
alien  pending  the  action,  and  shall  have  no  property  of  which 
the  damages  for  rents  and  profits  can  be  recovered,  the  alienee  shall 
be  liable  for  the  time  he  possessed  the  premises.  There  the  ground 
of  liability  is  the  acquiring  title  from  the  defendant  The  same 
provisions  are  continued  under  the  Code  of  Procedure.  § 

The  plaintiff,  however,  insists  that  by  filing  a  notice  of  liajpen- 
dens,  I  he  has  given  notice  to  all  the  world,  and  that,  therefore,  the 
defendant  occupied  the  land  with  notice  of  his  claim.  But  the 
object  of  requiring  or  authorizing  the  filing  of  such  a  notice  is  not 
to  make  the  judgment  affect  persons  other  than  the  defendant  and 
those  claiming  under  him.  It  is  only  to  give  notice  to  those  who 
obtain  title  under  the  defendant.  The  person  who  is  about  to  take 
a  conveyance  or  a  lease  of  land,  and  who  examines  the  records  for 
notices  of  ^^  Us pendenSy*^  need  look  only  at  the  name  of  his  pro- 
posed grantor  or  lessor.  In  the  present  case,  the  notice  of  lis 
pendens  against  Mrs.  Bull  gave  Mr.  Clark  no  notice  that  he  could 
not  safely  take  a  lease  from  Mr.  Neher.  The  plaintiff",  however, 
relies  on  a  remark  of  Nelson,  C.  J.,  in  Ldand  v.  Tousey^  that  "  the 

*  Aalin  v.  Parkin,  2  Burr.,  p.  688.  f  2  R.  B.  (m.  p.),  809,  §  29  (28). . 

%  See,  also,  Cleirac  ▼.  Reincker,  11  Wheat,  at  296.  §  Sec.  455. 

I  Code,  §  182.  IT  6  HUl,  828. 
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record  of  the  recovery  in  the  ejectment  suit  is  no  evidence  of  title 
against  them  [i.  e,y  third  persons],  unless  it  appears  that  *  *  * 
they  entered  into  possession  afterwards."  If  "  afterwards  "  means 
"  after  the  recovery,"  the  remark  is  of  no  avail  to  the  plaintiff. 
But  he  claims  that  it  means  that  the  judgment  is  conclusive 
evidence  of  the  plaintiff's  title  against  all  who  entered  into  the 
possession  of  the  land  atler  the  ejectment  suit  was  commenced. 
This  is  not  sustained  by  the  authorities  cited  in  that  case,  and  is 
contrary  to  settled  principles.  *  I  cannot  think  that  the  court 
intended  to  assert  such  a  doctrine. 
The  judgment  should  be  affirmed. 

Present  —  Leabned,  P,  J.,  and  Boabdmak,  J. 

Judgment  affirmed. 


JOHN  B.  PUTNAM,  Exkoutor,  Respondbnt,  v.  LUOINDA 
W.  SCHUYLER,  Appellant. 

:T7_  456|      Ouarantor-^may  prove  fraud  in  principal  as  a  defense  to  hie  UabiUtif'—rtUe  other- 
wise  ae  to  ineampeten<^  of  principal  to  contract. 

The  defendant  guaranteed  the  pajrment  of  notes  given  to  the  plaintiff's  testator 
by  a  person  to  whom  the  testator  was  accustomed  to  give  advice,  and  over 
whom  he  had  considerable  influence.  The  defendant  offered  evidence  to  show 
that  the  notes  were  obtained  by  fraud,  and  that  they  were  without  considera* 
tion,  which  evidence  was  excluded.  Held,  that  the  evidence  should  have 
been  received,  and  that  proof  that  the  notes  had  been  obtained  by  fraud 
would  have  been  a  defense  to  the  guarantor. 

A  party  who  assigns  a  note  or  bond  for  value,  and  guarantees  its  payment,  cannot 
offer  as  a  defense  to  its  pajrment  proof  of  its  invalidity.  The  guarantor  is  also 
liable  in  cases  in  which  the  debt  is  justly  owing,  although  from  some  defect 
or  incapacity  the  principal  is  not  liable  on  the  instrument  of  which  the  pay- 
ment is  guaranteed. 

Appeal  from  a  judgment  entered  on  the  decision  of  the  court. 

The  action  was  brought  to  recover  upon  two  promissory  notes 

made  by  Katherine  S.  Henriques  and  guaranteed  by  the  defendant. 

Matthew  Haley  for  the  appellant.    Where  such  confidential  rela- 
*  Ainslie  v.  Mayor,  1  Barb.,  168. 


Digitized  by 


Google 


PUTNAM  V.  SCHUYLER.  167 


Thibd  DsFABTifiarr,  Apkil  Tebjc,  1875. 


tions  exist,  as  were  offered  to  be  proved  in  this  case  to  have  existed 
between  the  plaintiff's  testator  and  Mrs.  Henriques,  the  rule  is 
well  established,  in  this  State,  as  well  as  in  England,  that  the  pre- 
sumption is  against  the  fairness  of  the  transaction,  and  the  burden 
of  proof  to  repel  the  presumption  is  on  the  party  holding  the 
position  of  confidence.     {Brock  v.  Barnes^  40  Barb.,  521 ;  Evans 
V.  EUiSy  5  Denio,  640 ;  Sea/rs  v.  Shafer,  2  Seld.,  268 ;  HaweU  v. 
Ransom,  11  Paige,  538 ;  Savery  v.  King,  39  Eng.  L.  and  Eq,,  569 ; 
Whelan  v.  Whdan,  3  Cow.,  572 ;  Oihaon  v.  Jeyea,  6  Ves.,  2Y8 ; 
Brand  v.  Brand,  39  How.  Pr.,  193.)    Although  this  rule  has 
more  frequently  been  applied  to  the  relation  of  attorney  and  client^ 
it  is  equally  applicable  where  the  relation  is  that  of  physician  and 
patient.     (Gkidley,  J.,  in  Sea/ra  v.  Shafer,  2  Seld.,  272 ;  Eomillt, 
M.  R,  in  Cooke  v.  Larnont,  13  Beav,,  234;  Kerr  on  Fraud,  192; 
BiUage  v.  Southee,  9  Hare,  534;  see,  also,  Bent  v.   Bennett,  4 
Myl.  &  Cr.  [18  Eng.  Ch.],  269 ;  Gibson  v.  RusseU,  2  Y.  &  Coll. 
[21  Eng.  Ch.],  104;  see,  also,  the  opinion  of  Lord  Suqdbn  in 
Aheme  v.  Hogan,  Drury,  311,  cited  in  note  to  Oibson  v.  RusseU, 
21  Eng.  Ch.,  120,  122.)      This  contract  was  not,  in  the  strict 
sense  of  the  word,  a  guarantee.   {Leonard  v.  Yredefnhurgh,  8  Johns., 
29,  40.)    A  guarantee  is  a  promise  to  answer  for  the  payment  of 
some  debt  in  case  of  the  failure  of  the  person  first  liable  for  such 
payment.    (Bouvier's  Diet.)    Here  the  note  was  long  past  due; 
the  person  first  liable  had  failed  to  pay  the  debt,  and  was  dead. 
The  contract,  if  it  had  any  validity,  was  to  pay  to  Dr.  Allen  the 
debt  due  him  from  Mrs.  Henriques  on  the  notes.     To  this  extent 
the  defendant  bound  herself  and  no  further,  and  to  this  extent  and 
no  further  the  answer  admits  her  liability.     {Thomas  v.  Williams, 
10  B.  &  C,  664,  669.)    A  surety  may  set  up  duress  of  his  principal 
as  a  defense.     {Osbom  v.  Rohbms,  36  N.  Y.,  365,  372;  Strong  v. 
Ghannis,  26  Barb.,  122,  127.)    And  may  plead  usury.    (9  Paige, 
197.)    It  is  also  settled  that  forbearance  is  a  valid  consideration 
for  a  promise  to  pay  the  debt  of  another,  only  to  the  extent  of  the 
right  of  the  party  forbearing.     {Janes  v.  AsJJtmrnham,  4  East, 
435;  Thymas  v.  WiUiams,  10  B.  &  C,  664,  669.) 

John  R.  Putnam,  respondent,  in  pereon.      If  this  action  was 
against  the  personal  representatives  of  Mrs.  Henriques,  such  a 
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defense  might  be  available ;  but  it  is  insisted  that  the  defendant,  as 
guarantor  of  the  notes  in  suit,  and  in  an  action  on  her  special  contract 
of  guarantee,  has  no  right  to  set  up  such  a  defense.  She  cannot  show 
any  fraud,  illegality,  error  or  mistake  in  the  inception  of  the  notes, 
{Mann  v.  Eokfcrd^s  Exeourtora^  15  Wend.,  502;  Hermen  v. 
Graves,  41  N.  Y.,  475 ;  Lewis  v.  McMUleii,  41  Barb.,  420, 431, 432 ; 
OiUespie  v.  Torrance,  25  N.  T.,  306 ;  Stems  v.  Marks,  36  Barb., 
665 ;  McLaughlin  v.  McOovem,  34  id.,  208, 211 ;  Erwin  v.  Dovms, 
15  N.  Y.,  576.)  That  the  notes  in  suit  were  obtained  by  fraud,  was 
a  personal  defense  to  Mrs.  Henriques  or  her  personal  representa- 
tives. (Willard's  Eq.  Jur.,  607 ;  14  Johns.,  407 ;  2  Oow.,  195, 238 ; 
2  Johns.  Ch.,  252.)  The  defendant  was  not  a  party  to  the  notes; 
she  was  a  guarantor  of  their  payment,  and  the  action  was  on  the 
guarantees ;  and  the  guarantees  were  special  contracts  separate  from 
the  notes.  (4  Seld.,  215 ;  20  N.  Y.,  337 ;  6  Barb.,  285 ;  22  id.,  516.) 
By  the  contract,  defendant,  for  a  valuable  consideration,  agreed  that 
the  notes  should  be  paid.  The  words  ^'  value  received  "  admit  a 
good  consideration  for  the  guarantee.  (22  Barb.,  516 ;  24  Wend.,  35 ; 
23  N.  Y.,  495 ;  19  Wend.,  557.)  Hence,  by  the  terms  of  the  written 
contract,  entered  into  by  the  defendant  for  a  valuable  consideration, 
she  became  liable  to  pay  the  notes,  and  to  allow  her  to  show  that 
the  notes  were  invalid  in  whole  or  in  part,  as  a  defense  in  an  action 
on  her  guarantees,  would  violate  the  terms  of  the  written  contract 

Leabnbd,  p.  J. : 

Mrs.  Henriques,  in  her  lifetime,  made  two  notes  to  Dr.  Allen,  the 
plaintiff's  testator.  After  her  death  the  defendant  guarantied  them, 
by  writing  under  each,  as  follows : 

"  For  value  received  I  hereby  guarantee  the  payment  of  the 
above  note. 

"L.  W.SCHUYLER" 

On  the  trial  the  defendant  offered  to  prove  that  Dr.  Allen  was 
the  medical  attendant  of  Mrs.  Henriques ;  was  in  the  habit  of 
advising  her  as  to  financial  and  other  matters;  that  sh%  reposed 
confidence  in  him  in  relation  to  her  affairs ;  together  with  certain 
other  matters  tending  to  show  that  the  notes  were  obtained  by 
fraud,  and  that  they  were  without  consideration.    The  evidence 
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was  objected  to  on  the  groand  that,  by  executing  the  guaranty, 
the  defendant  had  admitted  the  notes,  and  was  estopped ;  that  the 
defense  of  fraud  was  pei'sonal  to  Mrs.  Henriques  and  her  represen- 
tatives; that  the  defendant  could  not  impeach  the  settlement 
between  maker  and  payee.  The  evidence  was  excluded,  and  the 
defendant  excepted. 

I  assume,  from  the  manner  in  which  the  case  is  presented, 
that  it  was  not  really  claimed  on  the  trial  that  these  matters 
would  not  have  been  competent  in  behalf  of  the  representatives 
of  Mrs.  Henriques.  Their  exclusion  was  on  the  ground  that 
they  were  not  competent  in  behalf  of  the  guarantor.  On  this 
subject,  of  the  right  of  a  guarantor  to  set  up  defenses  which 
would  undoubtedly  be  valid  in  favor  of  the  principal,  there 
is  an  apparent  conflict.  But  a  little  discrimination  will  show  that ' 
the  conflict  is  only  apparent. 

First.  There  is  a  class  of  cases  in  which  the  owner  of  a  note  or 
bond  has  assigned  it,  with  a  guaranty.  In  these,  it  has  been  held 
that  the  guarantor  could  not  show  that  the  instrument  was  invalid. 
It  would  be  unjust  to  permit  him  to  assign  an  invalid  instrument ; 
to  guaranty  its  payment  or  collection ;  to  receive  the  value,  and 
then,  when  sued  on  his  guaranty,  to  assert  that  the  original  instru- 
ment was  invalid.  He  is  estopped.  *  The  case  of  Mann  v.  Ech- 
ford^s  JSkecutorSj'f  is  of  this  character.  The  Life  and  Fire  Company, 
of  which  Eckford  was  president,  assigned  to  the  Western  Insurance 
Company  a  bond  and  mortgage.  Eckford  guarantied  the  bond  and 
mortgage,  and  the  money  paid  for  it,  eacpresaifig  the  amount. 
The  defendants,  his  executors,  were  not  allowed  to  set  up  usury 
in  the  bond  and  mortgage,  against  the  plaintiff,  the  receiver  of  the 
Insurance  Company. 

Second.  The  guarantor  is  held  liable  in  those  cases  in  which  the 
debt  is  justly  owing,  although,  from  some  defect  or  incapacity,  the 
principal  is  not  liable  in  an  action.  Thus,  where  the  makers  of  a 
note  were  married  women,  incapable  (then),  of  making  a  note,  the 
accommodation  indorser  was  still  held  liable,  j:    The  guarantor  of 

•Bemsen  v.  Graves,  41  N.  Y.,  475  ;  Zabriskie  v.  C,  C.  and  C.  R.  R  Co.,  28 
How.  (U.  8.),  890. 
1 16  Wend.,  503. 
t  Erwin  v.  Downs,  16  N.  Y.,  576  ;  see  Kimball  v.  Newell,  7  HUl,  116. 

Hun— VoT.  IV.  22 
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a  lease  is  liable,  although  only  one  of  the  two  lessees  executed  the 
lease.  *  In  that  case,  Judge  Bacon  speaks  of  this  class  of  cases, 
mentioning,  among  others,  the  guaranty  of  goods  sold  to  an  infant. 
So  the  guarantor  of  a  note  purporting  to  be  made  by  two,  where 
the  signature  of  one  is  unauthorized,  is  liable.f  In  all  these  cases 
the  debt  is  justly  owing  to  the  plaintiff;  and  through  no  fault  of 
his^  he  is  unable  to  recover  against  the  principal,  or  one  of  the 
principals. 

Third.  A  guarantor  cannot  set  up,  by  way  of  set-off,  a  claim 
distinct  from  that  on  which  he  is  sued.  The  right  of  set-off  (that 
is,  as  distinguished  from  a  defense  arising  upon  the  claim  itself) 
belongs  only  to  the  principal  debtor,  and  can.  be  used  only  at  his 
option.  Such  is  the  doctrine  of  Gillespie  v.  Torrance^  X  and  this 
"  is  all  which  that  case  decides  on  this  point.  By  indirection,  how- 
ever, it  implies  that  a  defense  to  the  claim  (as  distinguished  from  a 
set-off  \  is  available  to  the  guarantor.  To  the  same  effect  is  Lewis 
V.  McMiUen.  % 

Fourth.  But  there  are  still  other  cases  which  are  not  embraced 
within  either  of  these  three  preceding  classes:  cases  where  the 
plaintiff  is  the  original  party  to  the  contract,  and  therefore  has  not 
received  it  by  assignment  from  the  guarantor ;  where  the  proposed 
defense  is  not  the  incompetency  of  the  principal  to  contract ;  and 
where  it  arises  out  of  the  contract  itself,  and  not  by  way  of  set-off. 
In  these  the  guarantor  has  been  permitted  to  make  the  defense. 

He  has  thus,  as  to  the  original  contract,  been  allowed  to  set  up 
usury ;  ||  duress  of  his  principal ;![  partial  failure  of  consideration.** 
And  I  find  no  case  which  intimates  that  when  a  person  has  obtained 
an  obligation  from  a  principal  by  fraud,  he  can  wipe  out  the  fraud 
by  obtaining  a  surety  to  the  obligation.  Assuming  that,  in  justice 
and  equity,  the  obligee,  by  reason  of  fraudulent  acts  on  his  part, 
has  either  no  claim,  or  a  less  claim,  against  the  principal,  I  see  no 
reason  why  he  should  stand  in  a  better  position  against  the 
guarantor. 

*  McLaughlin  v.  McGk)vem,  84  Barb.,  308.       +  Stems  v.  Marks,  35  Barb.,  565. 

t  25  N.  Y. ,  306.  §  41  Barb.,  430. 

I  Morse  v.  Hovey,  9  Paige,  197;  Parshall  v.  Lamoureaux,  37  Barb.,  189. 

1  Osborn  v.  Robbins,  86  N.  Y.,  365;  Strong  v.  Grannis,  36  Barb.,  123. 

**  Sawyer  v.  Chambers,  43  Barb.,  633. 
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The  distinction  which  has  been  pointed  out,  viz.,  that  inability 
on  the  part  of  the  principal  to  contract  is  no  defense  to  the  guar- 
antor, while  fraud  in  the  contract  is,  may  be  found  in  the  civil  law. 
This  says  that  personal  defenses  do  not  pass  to  others,  but  that 
defenses,  inherent  in  the  thing^  snch  as,  among  others,  fraud  and 
duress,  are  available  to  sureties.  *  "  If,  in  the  principal  obh'gation, 
there  is  any  essential  vice  which  may  annul  it,  as  if  it  has  been  con- 
tracted by  force,  if  it  is  contrary  to  law,  or  to  good  manners,  if  it 
he  founded  only  on  a  frauds  or  on  some  error  which  may  sufSce  to 
I  annul  it ;  in  all  these  cases  the  obligation  of  the  surety  is  likewise 
i         annulled."  f 

The  defendant  offered  to  prove  acts  of  the  plaintiff's  testator, 
I  tending  to  show  that  he  obtained  the  notes  improperly  from  the 
I  maker;  that  he  took  advantage  of  her  confidence  in  him,  and  that 
I  8he  did  not  owe  him.  If  these  facts  be  true,  he  ought  neither  to 
I  recover  of  her  representatives  on  the  notes,  nor  of  the  defendant 
I         on  her  guaranties. 

I  The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs 

I         to  abide  the  event. 

I  Present — Leaened,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  event. 


LUCY  BEAU,  Appellant,  v.  ANTOINE  KIAH,  Respondent. 

MorrM  woman  —  terticet  of,  performed  at  request  of  and  for  others  —  who  entitled 

to  sue  for. 

The  plaintiff,  a  married  woman,  living  with  and  keeping  house  for  her  husband, 
took  care  of  her  mother  and  sister,  who  were  sick  at  the  house  of  defendant, 
who  promised  to  pay  her  for  her  services.  Eeldy  in  an  action  brought  by  her  to 
recover  for  such  services,  that  she  was  properly  nonsuited;  as  her  services 
belonged  to  her  husband,  he  alone  could  maintain  the  action.  (Boabdman,  J., 
dissenting.) 

*  jDVm  44, 1,  de  egeepUonibus,  c.  7,  §  1  ;  Cod.  2,  24  (28)  defldefuss,  2. 

t  Btrahan's  Domat,  bk.  8,  tit  4,  §  5,  art  2 ;  id.,  bk.  8,  tit  4,  g  1,  art.  10. 
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Thib  is  an  appeal  by  plaintifi'  from  a  judgment  of  nonsuit  in  a 
County  Court,  and  from  an  order  of  said  court  denying  a  motion 
for  a  new  trial. 

The  plaintiff  is  and  was  a  married  woman,  living  with  and  keep- 
ing house  for  her  husband.  Defendant  is  her  father.  In  1867  and 
1868,  plaintiff's  mother  and  sisters  were  sick  at  defendant's  house. 
Defendant  came  for  plaintiff  to  get  her  to  go  to  his  house  and  take 
care  of  her  mother  and  sisters,  and  said  he  would  pay  her  well. 
She  went  and  took  care  of  them  for  six  months.  After  their  deaths 
plaintiff  returned  home.  Plaintiff*  never  carried  on  any  business 
on  her  own  account.  Upon  this  evidence  the  plaintiff  was  non- 
suited, upon  the  ground  that  her  services  belonged  to  her  husband, 
and  he  only  could  maintain  the  action. 

J.  H.  Magonej  for  the  appellant.  A  married  woman  may  main- 
tain an  action  to  recover  for  her  labor  or  services  under  a  contract 
made  with  her  therefor,  without  showing  that  she  carried  on  busi- 
ness on  her  own  account  beyond  that  out  of  which  the  claim  in 
suit  arose.  {Adams  v.  Curtis^  impld,^  etc.^  4  Lans.,  164.)  It  is 
enough  that  a  separate  contract  is  made  with  her  for  her  labor  or 
services,  to  entitle  her  to  recover,  without  the  necessity  of  holding  out 
to  the  world  that  she  is  transacting  business  on  her  separate  account, 
as  a  feme  soUy  with  the  permission  of  her  husband.  The  statutes 
of  1860  and  1862,  necessarily  include  the  right  on  the  part  of  a 
married  woman  to  make  valid  bargains  for  her  labor  or  services  before 
they  are  performed.  {Adams  v.  Honnesa  and  others^  62  Barb.,  326.) 
If  a  married  woman  can  make  valid  bargains  for  her  services,  it 
follows  that  she  can  enforce  them.  {Brooks  v.  Schwerm^  54  N. 
Y.,  343.) 

J.  MacNaughton^  for  the  respondent.  At  common  law,  the  wife's 
services  and  earnings  belonged  to  her  husband.  (Reeve's  Dom. 
Eel.  [Parker's  ed.],  138,  and  cases  cited ;  FUer  v.  N.  Y.  C.  JR.  R., 
40  N.  T.,  56 ;  1  Chit.  PL,  84.)  It  is  the  wife's  capacity  as  trader 
or  laborer,  on  her  "  sole  and  separate  account,"  that  gives  her  a 
property  in  her  earnings.  The  cases  recognize,  pointedly^  the 
different  capacities  in  which  a  married  woman  may  trade  and  labor, 
and  uniformly  assert  the  "  sole  and  separate  "  capacity  of  the  wife 
as  the  only  foundation  of  her  right  to  contract,  and  of  her  right  to 
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her  earnings,  {Filer  v.  N.Y.  C.  R.  R.y  49  N.  Y.,  48 ;  Brooks  v. 
Schwerin^  54  id.,  343 ;  Kinne  v.  Kinne  [Fourth  Dep.,  Gen. 
Term,  1873],*  45  How.  Pr.,  68  ;  Eanaee  v.  De  Witt,  63  Bar!?.,  53; 
Perkins  v.  Perkins^  7  Lans,,  71 ;  4  id.,  166.)  Adwm%  v.  Curtis, 
recognizes  a  "sole  and  separate  capacity  as  an  essential  ground 
of  right,  although  the  case  stands  alone  in  an  attempt  to  apply  no 
other  or  wider  test  of  it  than  the  particular  labor  sought  to  be 
recovered  for.  {Filer  v.  N.  T.  G.  JS.  B.,  49  N.  Y.,  47 ;  8  S. 
C.  [1  Hun],  642.)  The  statutes  conferring  privileges  upon  married 
women  are  in  derogation  of  the  common  law,  and  to  be  strictly 
construed.  (7  Lans.,  22;  6  Hill,  382;  5  N.  Y.,  383;  14  Barb., 
531,  532 ;  4  Sandf.,  236.)  If  their  terms  admit  of  two  interpreta- 
tions, that  should  be  adopted  which  most  nearly  conforms  to  the 
rule  of  the  common  law.  There  is  no  evidence  in  the  case  to 
show  that  the  plaintiff  did  the  service  in  her  sole  and  separate 
("  independent ")  capacity. 

Leabned,  p.  J. : 

I  suppose  the  husband  is  still  entitled  to  the  services  of  the  wife. 
This  must  be  so,  because  on  the  husband  only  lies  the  obligation  to 
support  the  family.  If  not  entitled  to  her  services,  while  bound  to 
support  her  and  the  children,  he  cannot  require  her  to  aid  him,  or 
claim  to  receive  the  value  of  her  services,  when  she  works  for  others. 
She  may  perform  labor  and  services,  as  she  may  carry  on  business 
on  her  separate  account.  But  nut  all  labor  performed  by  her  is 
necessarily  separate.*  A  wife  cannot  recover  for  loss  of  ability  to 
work.  If  her  earnings  were  her  own,  then  she  could  recover, 
although  not  actually  engaged  in  work.  A  man  recovers  for  dam- 
ages by  reason  of  inability  to  work,  when  injured.  Whether  he 
was  actually  working  or  not,  is  important  only  as  a  test  of  the  valtce 
of  his  work,  not  as  a  ground  of  recovery.  Therefore,  if  a  married 
woman  were  entitled  to  her  earnings  m  all  oases,  the  decision  in 
Filer  V.  jy.  Y.  C.  JS.  R,  Co.  would  be  wrong.  Brooks  v.  Schwerin  \ 
eeems  to  be  an  overruling  by  the  Commission  of  Appeals  of  Filer 
V.  N.  T.  C.  B.  B.  Co.,  decided  by  the  Court  of  Appeals.  % 

Adams  v.  Curtis^  only  holds  that  the  earnings  in  that  case 

•FUer  ▼.  N.  Y.  C.  R  R  Co..  49  N.  Y.,  47.  f  54  N.  Y.,  848. 

t  See  diflsenting  opinion  of  Lott,  Ch.  C.  §  4  Lans. ,  164. 
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might  be  separate,  although  there  had  been  no  other  separate  work. 
The  contract  in  that  case  was  between  the  wife  and  a  firm  of  which 
the  husband  was  a  partner.  That  fact  made  the  earnings,  or  might 
make  them,  separate  property.  In  the  present  case  tliere  is  no 
evidence  that  the  husband  knew  anything  about  the  services.  If 
we  reverse  the  judgment,  we  must  hold  unqualifiedly  that  every 
time  when  a  married  woman  does  any  work  for  a  person,  other  than 
her  husband,  her  earnings  are  separate.  If  this  be  so,  I  do  not  see 
why  she  is  not  entitled  to  be  paid  by  her  husband  when  she  does 
work  for  him  —  nurses  him  in  sickness,  or  sews  on  his  buttons  in 
health.  If  we  are  to  take  the  statute  literally :  "  The  earnings  of 
any  married  woman  from  her  *  *  *  labor  and  services  shall 
be  her  sole  and  separate  property,"  why  not  her  earnings  in  the 
work  of  the  household  ?  The  section  must  be  read  as  a  whole. 
"A  married  woman  may,  etc.,  perform  any  labor  and  services  on 
her  sole  and  separate  account,  and  her  earnings  *  *  *  from 
[such]  her  *  *  *  labor  and  services  shall,"  etc.  That  is, 
she  may  carry  on  business,  and  she  may  perform  labor,  on  her 
separate  account.  But  not  necessarily  all  business  carried  on,  or 
labor  performed  by  her,  is  on  her  separate  account. 
The  judgment  should  be  aflSrmed. 

BoAEDMAN,  J.  (dissenting) : 

By  the  statutes  of  1860,  *  it  is  enacted  that  the  property  which 
a  married  woman  acquires  by  her  trade,  business,  labor  or  services, 
carried  on  or  performed,  on  her  sole  or  separate  account  *  *  « 
shall,  notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property,  and  may  *  *  *  be  collected  *  *  *  by 
her  in  her  own  name,  and  shall  not  be  subject  to  the  interference 
or  control  of  her  husband,  or  liable  for  his  debts." 

By  the  second  section  of  that  act  it  is  provided  that  "  a  mar- 
ried woman  may  *  *  *  perform  any  labor  or  services  on  her 
sole  and  separate  account ;  and  the  earnings  of  any  married  woman 
from  her  *  *  *  labor  or  services,  shall  be  her  sole  and  sepa- 
rate property." 

Undoubtedly,  the  object  of  this  and  other  similar  laws  was  to 
protect  married  women  from  the  incompetency,  the  rascality  and 


•Page  157. 
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dissipated  habits  of  husbands.  It  is  the  duty  of  the  hasband  to 
provide  for  and  support  the  wife ;  experience,  however,  has  often 
shown  that  husbands  have  failed  in  this  duty,  and  that  the  wife  has 
supported  the  husband  and  his  family.  Where  he  was  wasteful,  dis- 
sipated and  reckless,  he  would  often  spend  all  his  own  earuings  and 
the  property  and  earnings  of  his  wife,  and,  under  the  common  law 
she  had  no  protection.  Even  if  living  separate  from  him  and  sup- 
porting hereelf,  his  creditors  could,  for  his  debts,  seize  her  prudent 
accumulations  and  leave  her  destitute.  He  was  as  absolutely  entitled 
to  her  industry  and  earnings  as  though  she  were  his  slave.  These 
laws  were  passed  to  emancipate  the  wife.  Such  has  been  the  view 
taken  by  the  courts.  Now,  it  is  held  that  the  ordinary  domestic 
services  of  the  wife  are  not  carriedon  for  her  own  account,  but  for 
the  joint  benefit  of  the  family,  as  a  duty  to  the  husband.  But, 
when  she  goes  outside  of  the  family  and  performs  services  not  due 
to  her  husband,  such  services  do  not,  of  right,  belong  to  the  hus-  ' 

band,  and  her  earnings  are  her  own,  as  if  she  were  a  ferae  sole,  * 
The  reasoning  of  Lott,  Ch.  C,  in  the  dissenting  opinion  in  this 
case,  would  lead  to  most  unhappy  results.  The  security  of  the 
wife's  natural  rights  would  lead  to  a  separation  of  families. 
The  wife,  instead  of  struggling  to  preserve  the  family  circle,  would 
be  rewarded  only  upon  condition  of  its  abandonment.  The  case  of 
Filer  V.  i\r.  Y.  C.  R.  R.  Co.^  t  which  is  cited  as  an  authority  for 
such  a  doctrine,  in  fact  decides  only  that  the  wife  could  not  recover 
for  the  loss  of  ability  to  labor  and  earn  money,  by  reason  of  an 
injury,  because  she  was  not  actually  engaged  in  some  service  in 
which,  but  for  the  injury,  she  would  have  earned  something  for  her 
separate  benefit.  There  was  no  claim  in  that  case  that  she  had 
ever  done  any  but  household  labor  and  domestic  service  in  the 
family  of  her  husband.  But  if  the  case  were  doubtful  upon  prin- 
ciple, it  is  res  adQudicata  in  this  court.  The  very  point  was 
decided  in  Adams  v.  Cxt/rtis^X  in  which  Miller,  P.  J.,  says: 
"  Nor  is  it  essential,  for  the  purpose  of  maintaining  an  action  to 
recover  for  her  labor  and  services,  to  show  that  she  carried  on  busi- 
ness on  her  own  account,  beyond  the  claim  for  which  an  action  is 
brought.  It  is  enough  that  a  separate  contract  is  made  with  her 
for  her  services,  to  entitle  her  to  recover,  without  the  necessity  of 

•  Brooks  ▼.  Schwerin,  54  N.  Y.,  848,  848.       f  49  N.  Y.,  47.      J 4  Lans.,  164. 
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holding  out  to  the  world  that  she  is  transacting  business  on  her 
separate  account,  as  a  feme  sole^  with  the  permission  of  her  hus- 
band." 

This  is  decisive  of  the  present  case.  The  case  of  Adams  v. 
Curtis,  so  far  as  its  principles  apply  to  the  one  under  discussion, 
has  been  approved  in  Perkins  v.  Perkins.* 

The  judgment  and  order  of  the  County  Court  must  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Present — Learned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Judgment  affirmed. 


NORMAN  COX,  as  Exboutob,  etc.,  op  HENRY  PECK,  Dbcraskd, 
Respondent,  v.  THE  NEW  YORK  CENTRAL  AND  HUD- 
SON RIVER  RAILROAD  COMPANY,  Appellant. 

SUpvlaMon  thai  aethn  should  not  abate  by  death  of  plaintiff —  poteer  of  eountd  to 
make  —  Code,  section  121  —  meaning  of  verdict  in — Bxemplary  damages — m  vkal 
cases  they  may  be  given. 

Where  an  application  was  made  by  defendant's  counsel  to  put  a  case  over  a  term 
of  the  court,  and,  as  a  condition  of  the  cause  going  over,  the  defendant's  counsel 
stipulated  that  in  case  of  the  death  of  the  plaintiff  before  final  Judgment,  the 
cause  of  action  should  survive,  and  not  abate  by  his  death ;  hetd^  that  an 
authority  in  the  counsel  to  make  such  stipulation  could  not  be  inferred  from  his 
employment,  but  must  be  established  as  a  fact.    (Jambs,  J.,  dissenting.) 

As  to  whether  the  stipulati6n,  if  authorized  by  the  defendant,  would  be  valid> 
gucsre. 

After  a  verdict  is  set  aside,  it  is  as  if  no  verdict  had  ever  been  rendered,  and  a 
verdict  which  is  afterward  set  aside  will  not  be  sufficient,  under  the  seccmd 
paragraph  of  section  121  of  the  Code,  to  prevent  an  action  from  abating  by  the 
death  of  a  party. 

The  essence  of  a  wrong's  Justifying  exemplary  damages  is,  that  it  shall  be  an  inten- 
tional violation  of  another's  rights,  or  that  a  proper  act  shall  be  done  with  an 
excess  of  force  and  violence,  or  with  malicious  intent  to  injure  another  in  his 
person  or  property. 

•62  Barb.,  531,  540. 
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Appeal  from  a  judgment  for  the  plaintiif  of  $4,000  damages 
besides  costs,  entered  upon  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  for  a  new  trial  upon  the  minutes. 

The  plaintiff's  testator,  having  purchased  tickets  upon  the 
defendant's  road,  entered  a  drawing-room  car  and  took  a  seat  there. 
Upon  being  applied  to  for  extra  pay  for  seats  in  that  car,  he 
declined  to  pay  or  give  up  the  seats  for  the  reason  that  there  were 
no  vacant  seats  in  the  ordinary  coaches.  Thereupon  the  conductor 
forcibly  removed  him  from  the  cars  at  Palatine  Bridge,  returning 
his  passenger  tickets.  The  testator  brought  this  action  against  the 
defendant  for  the  wrong  and  injury  done  him,  and,  upon  the  first 
trial,  recovered  a  verdict  of  $8,000.  The  damages  claimed  in  the 
complaint  being  only  $5,000,  the  excess  was  remitted,  and  judg- 
ment entered  for  $5,000  damages.  On  appeal  to  the  Supreme 
Court,  third  department,  such  judgment  was  set  aside  and  a  new 
trial  granted,  because  the  damages  were  excessive. 

On  a  subsequent  application  of  the  defendant  to  put  the  cause 
over  a  Circuit  at  which  it  was  noticed  by  the  plaintiff  for  trial, 
the  counsel  for  the  defendant,  as  a  condition  for  the  cause  going  over 
the  term,  stipulated  that  in  case  of  the  death  of  the  then  plaintiff 
before  final  judgment,  the  cause  of  action  should*  survive,  and  not 
abate  by  his  death.  Before  the  case  came  on  for  trial,  the  then 
plaintiff  died,  and  the  present  plaintiff*  was  substituted. 

Upon  the  last  trial  a  recovery  was  had  for  $4,000,  and  a  motion 
for  a  new  trial  upon  the  minutes  was  denied.  From  such  order, 
and  from  the  judgment  entered  upon  this  verdict,  this  appeal  is 
taken. 

ImoLO  S.  Ifewtan^  for  the  appellant. 

Robert  A.  SUmton^  for  the  respondent. 

BOASDMAN,  J. : 

Three  reasons  are  urged  why  this  judgment  should  be  reversed  and 
a  new  trial  granted,  or  judgment  ordered  for  the  defendant. 

Erst.  That  the  action  abated  by  the  death  of  the  testator, 
Henry  Peck,  and  the  cause  of  action  does  not  survive. 

Second.  That  there  is  no  evidence  of  malice,  as  was  adjudged 
Hun— Vol.  IV.  23 
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upon  the  former  appeal  in  this  court,  or  other  misconduct  on  the 
part  of  the  conductor,  which  can  justify  the  charge  of  the  court 
allowing  exemplary  damages,  and  that  the  charge  in  that  respect 
was  erroneous. 

Third.  That  the  damages  are  excessive  in  any  point  of  view,  and 
vastly  exceed  the  law  of  compensation  to  which  plaintiff  or  his  tes- 
tator was  entitled. 

But  for  the  stipulation,  I  am  satisfied  this  cause  of  action  would 
have  died  with  the  plaintiff's  testator.  The  final  clause  of  section 
121  of  the  Code  takes  the  place,  in  my  judgment,  of  section  4,  2 
Revised  Statutes,  387.*  The  verdict  therein  referred  to,  is  the  verdict 
upon  which  the  case  shall  thereafter  proceed.  When  such  verdict  is 
set  aside,  it  is  as  though  no  verdict  had  ever  been  rendered  in  the  case. 
The  judges  of  the  Court  of  Appeals  have  acted  upon  this  belief  in 
at  least  two  cases.t  Such  a  recognition  by  that  coart  should  guide 
us,  notwithstanding  the  suggestion  that  it  was  inconsiderate. 

Does  the  stipulation,  if  authorized,  wipe  out  the  law,  and  make, 
by  virtue  of  its  own  intrinsic  power,  a  new  law  directly  hostile  to 
the  old  i  I  think  not.  It  is  a  stipulation  that  the  court  may  do 
what  the  law  says  it  cannot  do.  It  creates  a  right  in  the  plaintrflT 
outside  of  and  in  hostility  to  the  law.  In  many  cases,  rights  are 
given  to  parties  for  their  benefit,  which  they  may  waive.  Here,  an 
absolute  right  is  attempted  to  be  created  by  the  parties,  the  law 
denying  its  existence.  It  is  an  extreme  view  to  suppose  that  an 
attorney  or  counsel  may  impose  such  an  obligation  upon  his  client. 
It  is  not  within  the  ordinary  conduct  of  a  cause.  Ordinarily,  what 
relates  to  the  remedy  only,  may  be  controlled  by  the  attorney,  if 
within  the  fair  scope  of  his  authority  as  an  attorney,  in  the  progress  of 
litigation.  But  when  he  attempts  to  deprive  his  client  of  an  abstract 
right,  given  by  the  law,  and  in  no  way  related  to  the  conduct  of  the 
litigation  intrusted  to  him,  he  acts  in  excess  of  any  real  or  implied 
power  intrusted  to  him.  The  courts  have  gone  far  in  some  instances 
to  justify  counsel  in  the  use  or  waiver  of  remedial  processes,  used  for 
the  protection  of  rights  or  the  prevention  of  wrongs,  but  such 
conduct  has  been  adjudged,  in  the  respective  cases,  to  be  within  the 
scope  of  the  apparent,  if  not  real,  authority  conferred  by  the  client. 

*  Edmonds'  edition,  402. 

t  Comstock  y.  Dodge,  48  How.,  97,  and  Spooner  v.  Keeler,  51  N.  Y.,  636. 
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8nch  a  presumption  cannot  be  indulged  in  this  case.  The  act  done 
was  so  far  from  the  ordinary  conduct  of  the  case,  so  novel  in  its 
character,  and  so  extraordinary  in  its  consequences,  that  an  author- 
ity should  not  be  presumed  from  employment,  but  must  be  estab- 
lished as  a  fact.  It  follows  that  this  action  cannot  be  maintained 
as  for  a  tort  since  the  death  of  Henry  Peck. 

It  is  suggested  that  this  action  might  be  sustained,  by  virtue  of 
the  stipulation,  as  an  action  for  a  breach  of  contract.  That  may  be 
true.  As  such  an  action  seeks  only  compensation  for  an  actual  loss 
sustained,  this  judgment  could  not  stand ;  it  would  be  excessive  in 
amount.  Besides,  the  charge  of  the  court  in  that  view  is  erroneous 
in  the  many  respects  to  which  exceptions  were  taken  by  defendant, 
and  especially  in  the  rule  of  damages  laid  down. 

Upon  the  hearing  of  the  former  appeal  in  this  case,  Mr.  Justice 
Daniels,  delivering  the  opinion  of  the  court,  held,  in  substance, 
that  there  was  no  evidence  in  the  case  that  would  justify  the  allow- 
ance of  exemplary,  or  vindictive  damages,  and  that  as  a  consequence 
the  former  judgment  of  $5,000  was  entirely  beyond  what  was  justi- 
fied by  the  circumstances  of  this  case,  even  if  it  be  one  which  would 
justify  punitory  or  exemplary  damages. 

The  case  has  been  retried  upon  the  same  evidence,  in  substance 
(and  in  fact,  as  to  Henry  Peck  and  Moody),  and  the  jury  have  now 
rendered  a  verdict  of  $4,000.  Is  not  this  verdict  condemned  by 
the  former  decision  as  excessive  ?  The  essence  of  a  wrong  justify- 
ing exemplary  damages  is,  that  it  shall  be  an  intentional  violation 
of  another's  rights,  or  that  a  proper  act  shall  be  done  with  an  excess 
of  force  and  violence,  or  with  malicious  intent  to  injure  another  in 
his  person  or  property.  "  It  can  make  no  difference  whether  the 
action  be  one  nominally  ex  contractu  or  ex  delicto.  *  *  *  In  either 
case,  if  no  evil  motive  be  imputed,  the  amount  of  compensation  is 
as  much  a  matter  of  law  as  the  right  itself,  and  can  with  no  greater 
safety  be  submitted  to  the  vague  and  fluctuating  discretion  of  a 
jury."  *  In  this  case  the  plaintiff's  testator  was  notified  that  he 
must  vacate  the  seat  or  pay  for  it.  He  refused  to  do  either.  It 
was  optional  with  him  to  leave  a  train  in  which  he  could  not  pro- 
cure a  seat  without  extra  pay,  or  to  pay  for  such  seat.     On  his 

*Sedg.  on  Dams.,  472,  522,  528,  545,  617  ;  Edwards  v.  Beebe,  48  Barb.,  106; 
Wallace  t.  Mayor  N.  Y.,  9  Abb.,  40. 
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refusal  to  do  eithei',  the  conduc.tor  removed  him  with  8uch  slight 
force  as  was  necessary.  There  is  no  evidence  of  an  intent  to  do 
more  than  was  necessary  to  accomplish  that  purpose.  There  is  no 
evidence  of  malice  or  of  any  preconceived  intent  to  injure  the 
deceased.  There  is  little,  if  any,  personal  injury  to  the  deceased; 
the  loss  of  time  was  of  no  moment.  What  is  there,  then,  in  the 
case  that  calls  for  a  verdict  of  $4,000  ?  Little,  indeed,  besides  the 
mortification  and  humiliation  to  which  the  testator  was  exposed  by 
being  put  out.  There  is  nothing  in  the  case  to  show  that  defend- 
ant did  not  run  sufficient  trains  to  accommodate  the  public  at  the 
ordinary  fare.  In  fact,  the  testator  was  so  accommodated  within 
two  hours  after  being  put  off.  If  it  be  conceded  that  some  exem- 
plary damages  might  have  been  justly  allowed,  yet  they  should  be 
in  proportion  to  the  aggravation.  Here  we  have  seen  that  the 
aggravation,  if  existing  at  all,  was  very  slight,  yet  the  defendant  is 
punished  to  nearly  the  extent  of  $4,000  beyond  actual  compensation 
for  such  slight  or  doubtful  aggravation.  We  are  disposed  to  concur 
in  the  views  of  Mr.  Justice  Daniels,  and  to  hold  with  him  that  the 
damages  in  this  case  are  so  excessive  as  to  show  prejudice,  passion, 
or  an  incorrect  appreciation  of  the  law  applicable  to  the  case. 

For  the  reasons  first  herein  given,  the  judgment  and  order 
appealed  from  must  be  reversed.  But,  since  the  cause  of  action 
did  not  survive  the  death  of  Henry  Peck,  the  trial  thereafter  was  a 
nullity,  and  no  new  trial  should  be  ordered.  Following  the  pre- 
cedents in  43  Howard,  97,  and  61  New  York,  536,  no  costs  are 
allowed. 

James,  J. : 

This  was  an  action  by  Henry  Peck,  to  recover  damages  for  his 
forcible  removal  from  one  of  the  cars  running  on  defendant's  road. 
Since  the  first  trial  of  the  cause,  the  plaintifl^.  Peck,  has  died,  and 
the  plaintiff,  as  executor,  has  been  substituted  as  plaintiff  in  his  stead. 

It  appeared  that  the  deceased  bought  three  tickets  for  himself, 
wife  and  daughter,  from  a  lateral  road,  entitling  the  holders  to  a 
passage  on  defendant's  road  from  Utica  to  Albany.  At  Utica,  these 
persons  went  on  board  of  a  train  standing  on  the  track,  and  took 
seats  in  a  palace  car.  After  the  train  started,  they  were  called 
upon  for  their  passage  tickets,  which  were  presented,  accepted  and 
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taken  np  by  the  train  conductor.  A  few  minutes  after,  the  drawing- 
room  car  conductor  called  upon  them  to  pay  for  the  seats  occupied 
in  said  car.  This  the  deceased  refused.  He  was  informed  of  the 
rules  of  the  cars,  and  of  the  duty  of  the  conductor  to  collect  pay  or 
require  their  removal  from  that  car ;  and  that,  unless  complied  with, 
he  should  be  compelled  to  cause  their  removal  therefrom.  The 
train  was  a  special  train,  running  in  competition  with  a  Pennsyl- 
vania road,  without  reference  to  lateral  roads  in  this  State,  and  was 
made  up  of  all  drawing-room  cars,  except  one  common  car  in  the 
rear.  On  being  again  required  to  pay  for  seats,  deceased  was  noti- 
fied of  the  car  in  the  rear,  but,  as  all  the  seats  in  that  car  were 
occupied,  he  refused  to  remove  or  pay  for  the  seats  in  the  drawing- 
room  car.  On  arriving  at  Palatine  Bridge,  a  regular  stopping  place, 
abont  forty  miles  distant  from  Utica,  the  deceased  was  removed 
from  the  car  with  no  more  force  than  necessary  to  overcome  the 
resistance  offered,  his  wife  and  daughter  following  of  their  own 
volition,  the  passage  tickets  being  handed  back.  Within  a  short 
time  thereafter,  a  regular  train  on  the  defendant's  road  came  along ; 
the  deceased,  his  wife  and  daughter  got  on  board,  and  were  carried 
to  their  destination  on  said  tickets. 

In  the  charge,  the  court  told  the  jury,  "  if  they  believed  that  the 
conductor,  in  the  p€7f(yi*mance  of  his  duiy^  acted  maliciously, 
recklessly,  or  violently,  or  was  guilty  of  misconduct,  they  had  a 
right  to  add  what  is  termed  exemplary  damages,"  etc.  The  jury 
found  a  verdict  for  $4,000. 

This  action  had  before  been  tried,  and  on  that  trial  plaintiff  had 
a  verdict;  a  new  trial  was  granted,  and  on  such  new  trial  the 
present  verdict  was  obtained.  Before  the  first  trial,  the  cause 
being  on  the  Circuit  calendar  for  trial,  the  defendant  sought  to 
have  the  same  go  over  the  term,  on  account  of  the  absence  of  a 
material  witness,  and  on  defendant's  stipulating  that  in  case  of  the 
death  of  the  plaintiff  before  final  judgment,  the  cause  of  action 
alleged  should  survive,  etc. ;  on  these  terms  the  cause  was  allowed 
to  go  over  the  Circuit.  Before  the  present  trial  the  plaintiff  died,  the 
present  plaintiff  was  substituted,  and  the  present  verdict  obtained. 

So  long  as  tie  defendant  furnished  a  suflScient  number  of  trains, 
with  a  suflScient  number  of  proper  cars,  to  accommodate  the  travel- 
ing public  on  the  line  and  route  of  its  road,  it  had  the  right  to  run 
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exti*a  or  special  trains,  with  palace  or  drawing-room  cars,  charging 
for  seats  or  rooms  therein,  and  to  exclude  from  such  cars  all  persons 
refusing  to  pay  the  extra  price  for  seats  therein.  But  every  such 
train  should  in  some  way  be  so  marked,  designated  or  guarded,  as 
that  no  passenger  could  get  upon  it  without  notice  of  its  special 
character.  In  this  case  it  was  not  so  guarded  ;  the  deceased  and 
his  family  were  permitted  to  enter  without  notice,  and,  under  such 
circumstances,  the  defendant  was  bound  to  furnish  them  seats  in  a 
common  car,  or  allow  them  to  remain  in  the  palace  car,  freed  from 
the  extra  charge,  to  their  destination.  Therefore,  while  the  con- 
ductor was  simply  discharging  his  duty  in  their  removal,  and  not 
liable  for  damages  for  its  performance  in  a  proper  manner,  the 
company  itself  was  liable  in  damages,  not  for  the  acts  of  the  con- 
ductor, but  for  not  furnishing  seats  in  a  proper  car  according  to 
the  provisions  of  their  contract,  as  implied  from  their  purchased 
tickets. 

It  was  the  duty  of  the  deceased,  on  being  informed  of  the  situa- 
tion, either  to  pay  the  extra  charge  or  leave  the  car,  and  look  to  the 
corporation  for  redress ;  but  refusing  to  do  so,  he  placed  the  con- 
ductor in  a  position  where  he  had  to  disobey  his  orders  or  remove 
the  deceased  from  the  car.  If,  in  the  discharge  of  that  duty,  he 
used  no  more  force  than  was  necessary  to  overcome  the  resist- 
ance offered,  no  action  could  be  sustained  against  him,  and, 
consequently,  none  against  his  principal  for  that  act.* 

The  gravamen  of  this  action,  as  I  have  shown,  was  the  forcible 
ejection  of  the  deceased  from  the  car  by  the  conductor,  not  for 
refusing  to  carry  him  in  another  car  provided  for  passengers  with 
similar  tickets,  or  for  a  refusal  to  carry  him  in  the  drawing-room 
car,  as  that  was  offered  if  he  would  pay  tor  seats. 

The  court  assumed,  on  the  trial  that,  in  putting  the  deceased  off, 
the  conductor  was  in  the  performance  of  his  duty.  It  said:  "If 
the  jury  believed  that  the  conductor,  in  the  performance  of  his  duty, 
acted  maliciously,  recklessly  or  violently,  or  was  guilty  of  miscon- 
duct, they  had  the  right  to  add  exemplary  damages,"  etc.  As  an 
abstract  proposition,  this  part  of  the  charge  may  be  unobjectionable, 
but  it  was  not  applicable  to  tins  case,  and  was  improper,  as  implying 

*  See  Townsend  v.  N.  Y.  C.  and  H.  R.  R.  R  Co.,  56  N.  Y.,  2»5;  aeghom  ▼. 
Same,  id.,  44. 
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that  there  was  evidence  from  which  the  jury  might  find  malice,  reck- 
lessness, violence  and  misconduct,  when  in  fact  there  was  no  such 
evidence.  It  was  clear  that  there  was  no  more  force  used  than  was 
actually  necessary  to  overcome  the  resistance  offered,  and  was  not 
resorted  to  until  after  repeated  notice,  long  forbearance,  and  after 
traveling  a  distance  of  over  forty  miles.  The  amount  of  the  verdict 
shows  that  this  feature  of  the  charge  was  seized  upon  by  the  jury 
to  punish  the  defendant  for  an  act  of  its  servant  in  performing  his 
duty — for  doing  what  he  had  the  right  to  do.  But  if  it  were  conceded 
that  the  conductor  was  guilty  of  an  excess  of  force,  of  malice,  reck- 
lessness, etc.,  in  the  discharge  of  his  duty,  and  that  it  was  a  case 
proper  for  exemplary  damages,  the  verdict  was  out  of  all  proportion 
to  the  force  used,  or  the  injury  inflicted,  as  appears  by  the  case ; 
and  demonstrates  that  the  jury  must  have  been  influenced  by  preju- 
dice, passion,  or  something  outside  the  case  itself. 

The  next  question  is :  Did  the  action  abate  by  the  death  of  the 
plaintiff}  No  question  is  made  that,  by  common  law,  such  would 
be  the  result  of  Peck's  death.  But  it  is  claimed  that  this  rule  of 
the  common  law  has  been  changed  by  the  Code ;  if  not,  that  said 
result  in  this  case  has  been  saved  by  stipulation.  The  Code  *  pro- 
vides that,  "  after  a  verdict  shall  be  rendered  in  any  action  for  a 
wrong,  such  action  shall  not  abate  by  the  death  of  any  party,  but 
the  case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  cause  of  action  now  survives  by  law."  This  subdivision 
of  said  section  received  a  very  careful  consideration  in  Wood  v. 
PAiK^^jt  although  the  precise  question  now  presented  was  not 
passed  upon.  But  it  may  be  said  in  this  case,  as  was  said  in  that, 
there  is  nothing  in  the  language  of  section  121  inconsistent 
with  holding  that,  after  a  verdict  has  once  been  obtained  in  an 
action  of  tort,  the  action  does  not  abate,  although  the  verdict  be 
set  aside,  a  new  trial  granted,  and  the  plaintiff  afterward  die.  Such 
would  seem  to  be  an  equitable  construction  and  application  in  cases 
where  the  verdict  was  set  aside  for  excess  of  damages,  as  in  this  case. 
The  Code  is  much  broader  in  its  provisions  than  the  Revised  Statutes, 
and,  liberally  construed,  would  reach  this  case,  and  place  such  causes 
of  action,  after  verdict  once  obtained,  as  to  liability  to  abate  on  the 
death  of  a  party,  on  the  same  basis  as  a  chose  in  action,  and  would 

*Bec.  121.  1 11  A.bb.  (N.  B.),  1. 
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be  a  construction  not  inconsistent  with  the  progressive  tendency  of 
the  age,  seeking  more  exact  justice.  These  views  would  seem,  at 
firet  blush,  inconsistent  with  the  cases  of  Comstock  v.  Dodge^  *  and 
Spooner  v.  KeUy^\  but  in  neither  case  was  the  effect  of  the  Code 
upon  the  question  even  alluded  to. 

The  stipulation  in  the  case  was,  "  that  in  case  of  Peck's  death 
before  final  determination  and  judgment,  the  alleged  cause  of  action 
should  survive,"  etc.  It  is  claimed  that  defendant  is  not  bound  by 
this  stipulation,  because  the  counsel  had  not  authority,  as  such,  to 
so  bind  his  client.  It  has  been  repeatedly  held  that  the  court,  on 
application  to  put  a  cause  over  the  Circuit,  has  power  to  impose,  as 
a  condition,  that  the  party  shall  stipulate  that  the  cause  shall  not 
abate  in  case  of  plaintiff's  death.  %  It  appears  that  in  this  case  the 
stipulation  was  given  as  a  condition  of  allowing  the  cause  to  go  over 
the  term,  and  whether  imposed  by  the  court,  or  given  by  the 
attorney,  knowing  the  power  of  the  court  to  impose  it,  makes  no 
difference,  having  accepted  it  and  availed  itself  of  the  benefit,  the 
defendant  is  estopped  from  denying  the  power  of  its  agent  to  make  it 

For  the  reasons  first  above  stated,  tlie  judgment  should  be  set 
aside  and  a  new  trial  granted,  costs  to  abide  the  event. 

Leabned,  p.  J.,  concurred  in  the  opinion  of  Boasdman,  J. 

Judgment  and  order  reversed,  without  costs. 


CASPER   CLOW,   Respondent,   v.    JOHN   J.   VAN   LOAN, 

Appellant. 

Chap,  847,  Laew8of  1S5^— penalties  for  running  a  toll  gate — in  tohoae  name  aeiion 
to  be  brought—  Conveyance  of  corporale  property  and  franchiees  by  eompany^ 
validity  of —  Title  to  land  —  when  brought  in  question. 

In  pursuance  of  chapter  347,  Laws  of  1855,  Ihe  eastern  branch  of  the  Schoharie 
Turnpike  Company  conveyed  all  its  corporate  property  and  franchises  to  oiie 
Nichols,  who  entered  into  possession  of  the  road  and  collected  tolls  until  1867, 

*  48  How.  Pr. ,  97.        1 51  N.  Y.,  586.       J:  Ames  v.  Webber,  10  Wend.,  675. 
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when  he  conveyed  all  his  right,  title  and  interest  therein  to  the  plaintiff.  Held 
(1),  that  the  act  of  1855  was  constitutional  and  valid ;  (2),  that  the  plaintiff  was 
entitled  to  maintain  an  action  in  his  own  name,  against  the  defendant  for  running 
a  toU  gate  on  the  said  road. 
Where,  in  an  action,  a  deed  is  put  in  evidence  for  a  collateral  purpose,  it  does  not 
bring  in  question  the  title  to  land. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  in  the 
Greene  County  Court. 

The  action  was  brought  in  a  Justice's  Court,  to  recover  penalties 
for  running  a  toll  gate  on  a  turnpike.  The  plaintiff  claimed  the 
right  to  bring  suit  through  a  conveyance  by  the  turnpike  company 
of  its  corporate  property  and  franchises.  The  answer  was  a  general 
denial ;  payment ;  that  the  action  was  not  properly  brought  in  the 
name  of  plaintiff;  that  defendant  was  exempt  from  paying  toll ; 
that  plaintiff  was  not  entitled  to  maintain  the  action,  and  that  no 
cause  of  action  existed.  A  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $34.35,  and  was  affirmed  upon  appeal  to  the  County 
Court. 

James  B,  Ol/ney^  for  the  appellant. 

John  Sanderson^  for  the  respondent. 

EOAKDMAX,  J. : 

The  act  of  1855*  was  valid  and  constitutional;  the  legislature 
had  the  power  to  create  the  turnpike  company.  By  the  same 
power  it  could  authorize  such  company  to  sell  or  transfer  its  cor- 
porate rights  and  franchises.  The  various  acts  of  the  legislature 
in  evidence,  show  the  existence  of  a  legal  company.  Under  the 
act  of  1855,  such  company,  by  a  deed,  good  upon  its  face,  con- 
veyed to  Nichols  the  turnpike  and  all  the  company's  rights,  fran- 
chises, etc.,  under  its  charter.  This  was  in  1855.  From  that  time 
nDtil  1867,  Nichols  remained  in  the  possession  and  uee  of  said  turn- 
pike, collecting  tolls  thereon.  I  can  see  no  rational  principle  upon 
which  a  doubt  can  be  raised,  either  as  to  the  power  of  the  legisla- 
ture to  authorize  such  a  sale  to  an  individual,  or  the  right  of  an 
individual  to  take  and  enjoy  under  such  a  sale.  If  it  be  conceded 
that  the  deed  was  informal,  or  that  the  requisite  number  of  stock- 


*  Chap.  847. 
Hun— Vol.  IV.  24 
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holders  did  not  consent,  it  will  not  benefit  the  defendant.  A  sale 
was  made,  possession  was  given,  and  Nichols  used  and  enjoyed  the 
property  sold,  under  a  color  of  title,  claiming  to  own,  for  over  ten 
years.  The  defendant  is  not  in  a  position  to  attack  such  an  own- 
ership, or  do  violence  to  such  a  possession  and  user.  If  anybody 
could  do  so,  it  would  be  the  stockholders  of  the  company ;  but 
their  laches  and  neglect  would  estop  them. 

If  Nichols  acquired  any  title  to  the  turnpike  property  and  fran- 
chises, he  could  convey  them  to  the  plaintiiff  just  as  the  individual 
owner  of  a  ferry  franchise  can  sell  it  to  another.  Rights  of  this 
character  may  be  obtained  by  prescription,  and  become  property  in 
the  owners.  *  Whatever  property  a  man  possesses,  he  may  sell 
and  convey,  unless  by  his  tenure  it  is  forbidden,  f 

It  results  from  these  considerations,  if  just,  that  Nichols  acquired 
the  right  from  the  turnpike  company,  to  demand,  sue  for,  and 
receive  tolls,  and  that  he  had  a  right  to  sell  and  convey  to  plain- 
tiff such  turnpike,  and  all  the  rights,  privileges  and  franchises  inci- 
dent to  its  ownership.  When  the  company  parted  with  the  prop- 
erty, it  had  no  longer  any  right  to  receive  tolls  or  bring  actions 
therefor.  Such  actions  must  be  brought  in  the  name  of  the  real 
party  in  interest.  X  Nor  is  it  of  the  slightest  consequence  in  this 
case,  whether  the  turnpike  company  has  been  dissolved  or  still 
exists.  It  is  suflScient  if  it  appears  to  have  divested  itself  of  all 
interest  in  this  action.  So  far  as  a  forfeiture  is  urged,  it  is  suflScient 
to  say  that  the  franchise  must  be  forfeited  by  judicial  proceedings, 
before  an  individual  can  avail  himself  of  its  misuser  or  omissions.  § 

It  is  further  urged  by  the  appellant,  that  the  justice  erred  in  not 
dismissing  this  action,  because  the  title  to  land  came  in  question. 
This  claim  is  not  sustained  by  the  evidence.  PlaintiflF  produced 
his  deed,  under  which  he  claimed  possession,  and  to  connect  himself 
with  the  charter  whereby  the  right  to  tolls  is  given.  The  defend- 
ant did  not  dispute  plaintiff's  title  by  proof.  When  a  deed  is  put 
in  evidence  for  a  collateral  purpose,  it  does  not  bring  in  question 
the  title  to  land. 

*  Wiswall  v.Wandell,  3  Barb.  Ch.,  315.  f  Adams  v.  Beach,  6  HUl,  271. 

t  Code,  §111. 

§  Thompson  v.  K.  Y.  and  Har.  R.  R.  Co!,  8  Sandf.  Ch.,  626;  Adams  t.  Beach, 
6  Hill,  271. 
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All  that  the  plaintiff  was  required  to  do  was  to  establish  his  pcs- 
sessioD  of  the  turnpike,  and  the  right  derived  from  the  company  to 
collect  tolls.  The  controversy  was  not  over  title  to  lands,  for  it 
stands  conceded  that  this  turnpike  had  been  occupied  and  used  for 
snch  purpose  for  more  than  twenty  years,  and  that  for  all  that  time 
tolls  had  been  collected  upon  it.  No  one  pretends  it  was  not  a 
turnpike  upon  which  tolls  were  and  had  long  been  collected.  But 
it  is  denied  that  plaintiff  lias  shown  himself  in  a  position  to  sue 
for  and  collect  penalties  for  non-payment  of  tolls.  Showing  him- 
self in  possession  of  the  turnpike,  is  presumptive  evidence  of  own- 
ership for  the  purposes  of  this  action.  The  deed  or  transfer  of  the 
company's  rights  is  then  given  in  evidence  to  show,  not  a  title  to  the 
highway,  but  a  right  to  pursue  such  remedies  as  by  statute  were 
given  to  the  company  for  interference  with  his  possession  and  pre- 
snmptive  title. 

If  the  foregoing  reasoning  is  correct,  the  judgment  of  the  Greene 
County  Court  should  be  affirmed,  with  costs. 

Jambs,  J. : 
I  fully  concur.     The  title  to  land  did  not  come  in  question. 

Present — Learned,  P.  J.,  Boaedman  and  Jambs,  J  J. 

Judgment  affirmed. 


THE  PEOPLE  EX  eel.  CHAUNCEY  KILMER  and  others  v. 
PATRICK  McDonald,  a.  J.  CHERRITREE  and  others. 

OerUorari — when  not  allowed — P&uoer  of  legislature  to  open  streets  —  Const.,  art, 
10,  §  2  — c^.  633  qf  1870;  chaps.  293,  500,  of  1872. 

The  writ  of  certiorari  should  not  be  granted  upon  the  application  of  two  or  three 
out  of  a  large  number  of  persons,  interested  in  like  manner  in  assessments  for 
local  improYements,  especially  where  adequate  relief  is  afiforded  in  proceed- 
ings at  law. 

Hie  l^ifllatm'e  has  power  to  locate  and  open  a  highway  without  the  instru- 
mentality of  highway  commissioners,  and  to  proyide  for  the  apportionment 
and  collection  of  the  expenses  thereof . 

Chapter  623  of  1870,  as  amended  by  chapter  293  of  1872,  laying  out  Union 
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aYenue  Iq  the  Tillage  of  Saratoga  Springs,  and  providing  for  the  opening  and 
working  of  the  same,  and  for  defraying  the  costs  thereof,  is  constitutional  and 
valid. 
By  the  said  act,  the  costs  and  expenses  of  the  improvement  are  to  be  assessed 
against  the  individual  owners,  and  not  against  their  land. 

Rbaroument  upon  a  certiorari  to  the  commissioners  for  appraisal 
of  damages,  etc,  upon  opening  and  laying  out  Union  avenue,  in 
Saratoga  Springs,  and  to  the  town  clerk,  for  the  purpose  of  review- 
ing such  proceedings. 

This  case  has  already  been  decided  by  this  court,  the  decision 
being  reported  in  9  Supreme  Court  Reports  (2  Hun),  page  70. 
Subsequently  a  reargument  was  ordered.     (Id.,  601.) 

A.  Pond^  for  the  relators. 

P.  H.  Cowen  and  Z.  B.  Pike,  for  the  defendants. 

BOABDMAN,  J.: 

Tiie  relators  claim  that  tlie  proceedings  by  which  they  have  been 
assessed  for  supposed  benefits  to  their  several  pieces  of  property, 
arising  from  the  opening  of  Union  avenue,  in  the  village  of  Sara^ 
toga  Springs,  are  void,  and  should  be  reversed  and  set  aside  for  the 
following  reasons: 

First.  The  original  act  of  1870  *  is  unconstitutional,  in  that  it 
appoints  persons  to  discharge  the  duties  of  commissioners  of  high- 
ways for  said  village,  in  violation  of  section  2,  article  10,  of  the 
Constitution  of  this  State. 

Second.  That  the  acts  of  the  defendants,  commissioners  of  appraisal 
under  the  law  of  1870,  in  making  their  assessments,  are  not  in  con- 
formity thereto,  and  are  consequently  void ;  and  hence  the  taxes 
imposed  upon  the  relators  are  illegal,  and  should  be  set  aside. 

Third.  That  the  acts  of  1870,  and  the  acts  amendatory  thereof, 
are  void  for  vagueness  and  inconsistency. 

Fourth.  That  the  act  of  1874  is  ineffectual  to  render  valid  the 
prior  void  acts  of  the  legislature. 

Fifth.  That  these  proceedings  for  review  were  begun  before  the 

passage  of  the  act  of  1874,  and  are  therefore  not  to  be  affected 

by  it. 

♦Laws  of  1870,  p.  1442. 
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And,  first,  it  is  proper  to  saj,  that  if  these  propositions  are  true, 
if  the  legislative  acts  were  unconstitutional  and  invalid,  or  if  the 
commissioners  have  not  followed  the  authority  given  them  by  these 
acts,  so  as  to  impose  legal  and  valid  taxes  or  assessments,  the  rela- 
tors had  abundant  protection  at  law,  without  resort  to  the  writ  of 
certiorari.  The  allowance  of  the  writ  on  behalf  of  two  or  three 
out  of  a  large  number  of  persons  interested,  in  like  manner,  in 
assessments  and  taxes  for  local  improvements  or  the  public  benefit, 
should  be  discountenanced,  especially  where  adequate  relief  is 
afforded  in  proceedings  at  law.  * 

First.  Is  the  law  of  1870  unconstitutional  ?  The  commissioners 
of  highways  of  any  town  have  the  right  to  open  highways  in  the 
manner  prescribed  by  law.  The  legislature  has  the  same  right, 
but  in  a  far  more  unrestricted  form.  The  legislature  is  the  fountain 
of  all  power,  subject  only  to  the  Constitution.  The  legislature 
may,  therefore,  by  its  own  inherent  power,  locate  a  highway  and 
provide  for  paying  the  damages  and  opening  and  working  it,  with- 
out the  instrumentality  of  highway  commissioners,  f  It  may  also 
provide  for  the  apportionment  of  the  expenses,  and  for  the  manner 
of  collection.  %  This  I  understand  has  been  done,  as  to  Union 
avenue  in  the  village  of  Saratoga  Springs,  by  the  acts  of  1870  and 
1872.  By  section  2,  Laws  of  1870,  page  1442,  it  is  enacted  that 
Union  avenue  shall  be  100  feet  wide.  By  the  act  of  1872,§ 
Union  avenue  is  located,  its  width  is  established  at  100  feet, 
the  manner  of  widening  to  that  extent  fixed  and  prescribed,  and 
how  compensation  shall  be  made  and  benefits  assessed.  The  dis- 
trict within  which  real  estate  may  be  assessed  for  benefits,  is 
defined  by  metes  and  bounds.  So  far  then  as  Union  avenue  is  pro- 
vided for  by  said  acts,  I  think  it  cannot  be  justly  claimed  that  they 
are  nnconstitntional.  The  legislature  has  described  and  laid  out 
the  street,  and  ordered  it  opened,  and  provided  ways  and  means 
therefor.  Even  if  those  acts  could  have  been  done  by  the  com- 
missioners of  highways  of  the  village,  they  could  equally  have  been 

♦Matter  of  Mt  Morris  Square,  2  Hill,  16;  25  Wend.,  693;  Case  of  Fifty-flrat 
Street,  8  Abb.  Pr.,282;  Matter  of  Eightieth  Street,  17  id.,  324. 

tCoDFt.,  art.  1,  §§  7,  11;  Clark  v.  Miller,  64  N.  Y.,  628;  People  ex  rel. 
McLean  v.  Flagg,  46  id.,  401. 

\  Litchfield  v.  Veraon,  41  N.  Y.,  123.  §  Page  1166. 
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done  by  the  sovereign  power  of  the  State,  as  may  be  seen  by  the 
cases  cited  above.  But  it  is  not  to  be  conceded  that  tlie  commis- 
sionera  of  highways  could  have  laid  out  this  street,  of  the  width, 
and  in  the  manner  provided  by  the  legislature.  In  all  these 
respects  it  was  in  excess  of  their  power  under  the  statutes.  It  is 
not  necessary  to  consider  whether  all  the  powers  given  to  tlie 
special  commissioners  by  these  acts  over  the  streets  of  Saratoga 
Springs,  were  unconstitutional.  It  is  sufficient  if  they  have  acted 
within  constitutional  and  legal  limits  in  the  matters  before  ns  for 
review.  There  is  nothing  in  the  act  or  purpose  indicating  an 
attempt  to  evade  a  constitutional  right  It  was  a  case  where  the 
usual  authorities  could  not  accomplish  the  purpose.  In  these 
respects  the  case  is  distinguished  from  People  ex  rel,  Bolton  v. 
Alhertson* 

For  the  reasons  stated,  I  think  the  acts  of  1870  and  1872,  laying 
out  Union  avenue,  and  providing  for  the  opening  and  working  of 
it,  and  for  defraying  the  costs  thereof,  were  good  and  valid  laws, 
and  did  not  infringe  upon  section  2  of  article  10  of  the  Constitution. 

Second.  A  much  more  formidable  difficulty  arises  from  the 
manner  in  which  the  authority  conferred  upon  the  commissioners 
of  appraisal  was  exercised  by  them.  The  difficulty  exists  in  some 
degree  by  the  obscurity  of  the  return  as  to  the  conduct  of  the 
commissioners*  Undoubtedly  tlie  statute  must  be  substantially 
complied  with,  or  the  tax  will  be  invalid.f 

What  is  a  substantial  compliance,  depends  upon  the  construction  to 
be  given  to  the  acts  of  1870  and  1872.  When  this  case  was  last 
before  this  court,:}:  Mr.  Justice  Milleb  thought  that  the  report  of  the 
commissioners  of  appraisal  was  fatally  defective,  by  reason  of  the 
omission  of  descriptions  of  the  particular  parcels  of  land  assessed. 
But  as  the  return  is  made,  and  upon  the  papers  presented,  I  am 
inclined  to  doubt  his  conclusion.  By  the  thirteenth  section,  of  act  of 
1870,  the  commissioners  are  to  make  their  report,  stating  the  quantity 
of  land  taken  for  such  avenue  and  its  value,  with  the  names  of  the 
persons  and  the  amount  of  damages  awarded,  and  also  a  general 
description  of  all  lands  and  property  assessed  for  benefits,  with  the 
names  of  the  owners,  and  the  amount  assessed  against  each.  It 
must  be  recollected  that  the  first  report  is  lost,  as  appears  by  the 

*55  N.  Y.,  50.     t  Westfall  v.  Preston,  40  N.  Y.,  849.      J:4  N.  Y.  8.  C,  290.    ' 
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return.  The  commissioners,  however,  say  that  such  first  report 
showed  a  strict  compliance  with  the  law.  By  the  second  or  final 
report,  such  assessments  appear  to  be  in  accordance  with  the  act,  if 
the  maps  returned  with  the  papers  constituted  a  part  thereof. 
Whether  they  or  either  of  them  were  part  of  said  second  report  is 
not  clear  from  the  return,  though  I  think  it  should  be  assumed 
that  both  were.  They  are  the  result  of  surveys  made  for  this 
specific  object,  and  were  used  for  the  purpose  of  appraisal  and 
eqnalization.  Assuming  that  to  be  true,  the  report,  containing 
schedules  A  and  B,  with  the  two  maps,  contains  a  remarkably  full 
and  explicit  description  of  the  property  taken  for  tlie  avenue;  its 
value ;  the  aw^ards  to  each  owner  for  compensation ;  the  names  of 
tlie  owners ;  also,  not  only  a  ''  general "  but  a  particular  ''  descrip- 
tion "  of  each  lot  of  land  or  property  assessed  for  benefits,  with  the 
names  of  the  owners  and  the  amounts  assessed  against  each  on 
account  of  such  property.  Upon  such  assumption  there  was  a 
complete  compliance  with  the  law  in  the  assessment  and  second 
report.  I  think  this  conclusion  would  be  equally  justified  if  either 
map  accompanied  the  report.  But  if  no  map  was  filed  with  the 
reports,  corresponding  with  those  presented  to  the  court,  the  assesfr- 
ment  and  report  did  not  comply  with  the  law.  I  have  said  that 
the  maps  will  be  presumed  to  have  been  integral  parts  of  the 
proceedings  and  reports,  because  otherwise  they  have  no  business 
here,  and  should  have  been  stricken  out  of  the  return.  The  return 
to  a  common-law  certiorari  should  bring  up  the  record  of  proceedings 
of  the  inferior  tribunal,  and  nothing  more.  It  should  afiirmatively 
appear  therefrom  that  such  proceedings  are  void.  If  it  is  left 
doubtful  or  uncertain  whether  the  tribunal  has  acquired  and  retained 
jurisdiction,  and  pursued  it  properly,  and  any  fair  construction  will 
sustain  the  action,  it  will  be  sustained. 

Third.  It  is  urged  by  the  relatore  that  the  commissioners  of 
appraisal  have  assessed  the  amounts  against  the  individuals  instead 
of  the  lands,  and  that  such  error  is  fatal.  If  my  previous  conclu- 
sion be  correct,  there  is  no  difficulty  in  sustaining  an  assessment 
against  the  land  owners  instead  of  the  land.  By  the  act  of  1870,* 
the  commissioners  are  to  ascertain  "  the  names  of  the  owners^  and 
the  amount  assessed  against  each.^^    Section  16  provides  that  the 

♦Page  1446,  §13. 

Digitized  by  VjOOQ IC 


192  PEOPLE  EX  REL.  KILMER  v.  McDONALD. 

Third  Department,  April  Term,  1875. 

town  clerk  shall  transmit  to  the  board  of  supervisors  "  the  names 
of  all  persons  assessed  for  benefits  under  this  act,  and  the  amount 
assessed  to  each,  *  *  *  The  board  of  supervisors  shall  also  cause 
the  names  of  all  persons  returned  by  the  town  clerk  of  said  town 
as  assessed  for  benefits,  with  the  amount  assessed  against  each^  to  be 
inserted  in  the  assessment  roll  of  said  town ;  the  amount  so  assessed 
to  be  levied  and  collected  as  other  town  taxes,  and  paid,"  etc. 

By  the  act  of  1872,*  section  1  of  the  original  act  is  amended, 
but  the  remainder  of  the  act  of  1870  remains  the  same,  and  is 
applicable  to  such  amended  first  section.  In  the  section,  as  amended, 
it  is  provided  that  compensation  shall  be  made  for  land  taken,  and 
such  compensation  and  the  resulting  benefit  shall  be  ascertained 
and  assessed  in  the  manner  provided  in  said  act,  etc.  These  pro- 
visions leave  no  doubt  in  my  mind  that  the  legislature  intended  tlie 
tax  should  be  personal.  It  follows  necessarily  from  the'fact  that  it 
is  to  be  levied  and  collected  as  other  town  taxes.  It  becomes  a 
tax  against  the  person  on  account  or  by  reason  of  the  property 
owned  by  such  person. 

In  the  view  I  have  taken,  it  is  unnecessary  to  examine  whether 
such  a  tax  could  have  been  ascertained  and  assessed  against  these 
relators  legally,  without  the  aid  and  existence  of  these  maps  as  a 
necessary  part  of  the  proceedings  and  report. 

These  considerations  lead  to  an  afiirmance  of  the  proceedings 
and  assessments,  without  reference  to  the  act  of  1874,  by  which 
the  proceedings  of  the  commissioners  of  construction  and  the  com- 
missioners of  appraisal  are  legalized.  Such  act  is  an  implied 
expression  of  legislative  opinion  that  some  of  those  acts  needed 
legalizing,  and  that  they  were,  in  fact,  invalid  by  reason  of  some 
defect  of  jurisdiction,  or  insufficiency  in  the  exercise  thereof.  In 
my  deference  to  the  wisdom  of  the  legislature,  I  began  the  investi- 
gation of  this  case  in  that  belief.  A  careful  and  somewhat  laborious 
examination  has  led  me  to  a  different  result,  and  I  now  think  such 
proceedings  can  fairly  be  sustained  upon  the  merits,  without  a 
resort  to  the  act  of  1874.  I  should,  however,  do  injustice  to  my 
own  feelings  if  I  did  not  deprecate  and  condemn  this  kind  of 
special  legislation  for  local  purposes.  It  is  to  be  hoped  that  such 
legislative  interference  with  municipal  corporations  may  henceforth 

♦Page  1166. 
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cease.  Laws  of  this  character  are  usnally  urged  by  no  public  influ- 
ence or  interest,  nor  enacted  by  any  proper  intelligence  or  knowledge 
of  the  legislature  of  the  wants  of  the  community  to  be  aflfected. 

The  proceedings  and  assessments  brought  before  us  by  this  writ 
should  be  affirmed,  with  costs  against  the  relators  personally. 

Present  —  Leabned,  P.  J.,  Boardman  and  James,  JJ. 

Ordered  accordingly. 


JAMES  WEIR,  Respondent,  v.  GERTRUDE  GROAT, 

Appellant. 

Married  teoman — earUraet  by — intention  to  charge  the  eame  upon  her  eeparats  estate. 

Where  a  contract  made  by  a  married  woman  is  not  for  the  benefit  of  her  sepa- 
rate estate,  she  is  not  liable  thereon  unless  the  intention  to  charge  the  same  be 
expressed  in  the  contract. 

Appeal  from  a  judgment  for  the  plaintiff,  entered  on  the  report 
of  a  referee. 

This  judgment  was  obtained  for  the  value  of  groceries  and  pro- 
visions, sold  by  the  plaintiff  to  the  defendant.  She  is  a  married 
woman,  having  a  separate  estate,  and  living  with  her  husband  and 
children,  for  whom  the  husband  ordinarily  provides.  The  husband 
had  been  buying  on  credit  of  plaintiff,  until  the  plaintiff  would  not 
trust  him  any  longer.  He  then  saw  the  defendant  at  her  house, 
and  the  following  contract  was  made  between  them :  "  She  said, 
would  I  give  her  a  book^  she  wanted  to  trade  on  a  book ;  I  told 
her,  yes,  I  would  give  her  a  book  if  she  would  be  responsible ;  she 
said  she  would  be  responsible ;  I  told  her  I  would  not  trust  her  hus- 
band, and  she  said  she  would  not  ask  me  to  trust  him,  but  that 
everything  that  was  got  she  would  be  responsible  for."  At  the 
same  time  she  said  she  owned  "  that  property,"  meaning  the  house 
and  lot  where  they  lived.  After  the  debt  was  made  she  promised 
to  pay  it.  This  is  the  only  evidence  of  an  intent  to  charge  her 
separate  estate  with  the  payment  of  this  debt.  On  this  evidence 
the  referee  found  as  a  fact,  that  she  agreed  to  pay  for  the  same  out 
of  her  separate  estate.  From  the  judgment  against  her  she  appeals. 
Hto— Vol.  IV.        25 
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It.  A.  Parrrunter  and  Geo.  Day^  for  the  appellant.  The  plain- 
tiflF  must  show  affirmatively  that  the  debt  was  contracted  by  the 
defendant  either  for  the  purpose  of  carrying  on  a  separate  trade  or 
business,  or  for  her  own  exclusive  benefit  upon  the  credit  of  her 
separate  estate,  or  that  the  intention  to  charge  her  separate  estate 
was  expressed  in  the  contract  itself,  or  that  the  consideration  was  one 
going  to  the  direct  benefit  of  her  separate  estate.  {Yale  v.  Ded- 
erevy  22  N.  Y.,  460 ;  White,  Ecrx.,  v.  McNett,  33  id.,  371 ;  Com 
Exchange  v.  Babcock^  42  id.,  613 ;  BaUin  v.  DiUaye^  37  id.,  35 ; 
HaUock  V.  De  Munn^  2  N.  Y.  S.  C,  350 ;    Deck  v.  Johnson^ 

2  Keyes,  348 ;  Smith  v.  Allen^   1  Lans.,   101 ;  Scmidt  v.  Costa^ 

3  Abb.  [N.  S.],  188 ;  Coakley  v.  Chamberliii,  Ex,,  etc.y  8  id.,  37, 
44 ;  Deraott  v.  McMvUen,  id.,  337 ;  Valentine  v.  Iloyd,  4  id., 
871.) 

Irving  Browne  and  Albert  Smith,  for  the  respondent,  cited  Maxon 
V.  ScoU  (55  N.  Y.,  247) ;  TaU  v.  Dederer  (22  id.,  456, 460) ;  0<ym 
Ex,  Ins.  Co.  V.  Babcock  (42  id.,  644) ;  Eelty  v.  Long  (4  N.  Y.  S.  C, 
163) ;  Owen  v.  Cawley  (42  Barb.,  105) ;  Jacques  v.  M.  E  Church  (17 
Johns.j  581) ;  Buckley  v.  Wells  (33  N.  Y.,  518) ;  DetnoU  v.  McMtdlen 
(8  Abb.  [N.  S.],  335) ;  liobifison  v.  Bivers  (9  id.,  144) ;  Valentine  v. 
Loyds  (4  id.,  371) ;  Ledlie  v.  Vrooman  (41  Barb.,  109) ;  Gardner 
V.  Gardner  (7  Paige,  112);  Quassaic  Na;t.  Bank  v.  Wadded  (8 
S.  C,  125). 

BOABDMAN,  J.  : 

The  case  of  BaJcen  v.  Harder,  decided  at  this  term,*  presents 
the  same  legal  question,  upon  the  same  state  of  facts,  and  is  deci- 
sive. It  cannot  be  claimed  that  this  debt  benefited  her  separate 
estate,  and  thereby  became  a  charge.  It  was  the  husband's  duty  to 
support  the  family,  and  he  was  the  person  benefited  by  the  prop- 
erty bought.  In  order  to  charge  her  estate,  therefore,  she  must 
express  such  intention  in  her  contract.     This  she  has  not  done. 

The  respondent  labors  under  the  false  idea,  that  such  intention 
may  be  inferred  from  her  simple  promise  to  pay.  That  would 
destroy  the  only  distinction  now  remaining  between  the  contracts 
of  a  married  and  unmarried  female.    No  case  goes  to  that  extent 


♦See p. 
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In  Maxon  v.  Scotty  *  the  court  says :  '^  The  charge  may  be  made 
by  an  oral  contract  made  upon  a  good  consideration  expressing  stick 
an  intention^  equally  as  though  the  contract  was  reduced  to  writing." 
It  must  be  expressed.  In  Kelty  v.  Zangj  f  and  Owen  v.  Ccmleyy  % 
the  property  was  bought  for  the  benefit  of  the  separate  estate,  and 
for  that  reason  the  wife  was  held  liable.  The  wife  may,  if  she 
pleases,  charge  her  property  with  any  debt,  but  it  is  only  when  it 
benefits  her  estate  that  the  intent  to  charge  it  thereon  becomes 
unnecessary.  In  all  other  cases  such  intent  to  charge  must  be  a 
part  of  the  contract. 

The  authorities  to  sustain  these  principles  are  too  familiar  to 
need  citation.  The  referee  therefore  erred  in  finding  from  the  evi- 
dence in  the  case,  an  agreement  to  bind  and  charge  her  separate 
estate,  made  by  the  defendant  iu  connection  with  this  debt.  For 
this  reason  the  judgment  should  be  reversed,  and  a  new  trial  be 
granted,  costs  to  abide  the  event. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  J  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


In  the  Matter  of  the  Claim  of  JOHN  WELLER,  Respondent, 
n>.  MARION  WELLER  and  another,  Executrix  and  Executor, 
etc.,  Appellants. 

Seecuior— claim  of,  against  estate  — 2  R  A,  88,  §  9B  —  rtferenee—biU  of  par- 
Hculan—refuml  to  order,  not  revietooMe — Dedaratians  of  deceased — fohen 
inadmissSfU. 

When  a  claim  made  by  one  executor  against  the  estate  of  his  testator,  has  been 
ze]ected  by  his  od-executors,  and  the  same  has,  upon  a  stipulation  and  agree- 
ment approyed  by  the  surrogate,  been  referred  to  a  referee  to  hear  and  deter- 
mine, and  a  judgment  in  favor  of  the  claimant  has  been  entered  upon  his 
report,  it  is  too  late  to  raise  the  obJectioD  that  the  claim  of  an  executor  is  not 
referable  (§  83,  2  R  8.,  88),  but  must  be  heard  by  the  surrogate  in  person. 

Upon  the  trial  the  referee  refused  to  require  the  plaintiff  to  furnish  a  bill  of  par> 

•  « N.  Y., 251.       1 4  N.  Y.  S.  C. ,  163;  8.  C,  1  Hun.  714.       J  42  Barb.,  106. 
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ticulars.  Held!  {\\  that  this  was  a  matter  of  discretion,  and,  in  the  absence  of 
an  abnse  of  such  discretion,  it  was  not  reviewable ;  (2),  that  defendants,  when 
the  claim  was  presented,  could  have  required  it  to  be  made  more  precise  and 
particular  before  accepting  or  rejecting  it. 
In  an  action  against  executors  to  recover  a  debt  due  from  their  testator,  his  dec- 
larations are  not  admissible  to  show  that  he  was  not  indebted  to  the  plaintiff. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflf,  entered  upon 
the  report  of  a  referee. 

John  Scmdersy  for  the  appellants. 

James  FuUeVj  for  the  respondent. 

BOABDMAN,  J. : 

The  plaintiflE  was  an  executor  named  in  the  will  of  Jacob  Weller, 
deceased.  Defendants  were  also  executrix  and  executor  of  said 
will.  Plaintiff  presented  a  claim  against  the  estate  of  deceased, 
which  was  rejected  by  the  defendants,  and,  upon  a  stipulation  and 
agreement,  approved  by  the  surrogate,  the  claim  was  referred  to  a 
referee  to  hear  and  determine  the  same.  The  referee  found  iu 
favor  of  plaintiff's  claim,  and  on  motion  judgment  was  ordered  for 
the  plaintiff  upon  the  report  of  the  referee,  but  without  prejudice 
to  defendants'  right  to  review  the  exceptions. 

The  defendants  object  that  a  claim  of  an  executor,  named  in  the 
will,  against  the  estate,  is  not  referable  under  section  33, 2  Revised 
Statutes  88,  but  must  be  heard  by  the  surrogate  in  person.  That  may 
be  true,  but  these  parties  have  agreed  to  have  this  dispute  heard  by  a 
referee,  and  the  suiTogate  has  approved  of  such  agreement.  It  is 
now  too  late  to  object.  The  objection  could  properly  have  been 
raised  by  defendants  when  the  reference  was  had.  Having  failed 
to  make  the  objection  then,  it  is  waived. 

The  defendants  urge  further,  that  the  referee  erred  at  the  trial, 
in  not  requiring  plaintiff  to  furnish  a  bill  of  particulars.  There 
are  two  sufficient  answers  to  this  exception :  First,  it  was  a  matter 
in  the  discretion  of  the  court,  and,  in  the  absence  of  an  abuse  of 
discretion,  is  not  reviewable ;  *  secondly,  it  was  in  the  power  of  the 
defendants,  when  plaintiff's  claim  was  presented,  to  require  that  it 
should  be  made  more  precise  and  particular,  before  accepting  or 

*  Gadwell  y.  Goodenough,  28  How.,  479. 
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rejecting  the  claim.  Besides,  the  application  for  such  bill  should 
be  made  to  a  court,  or  a  judge  at  chambers,  and  not  to  the  referee, 
no  demand  having  been  made  under  section  158  of  the  Code.* 

For  a  third  exception,  the  defendants  claim  that  the  report  of 
the  referee  is  against  the  clear  weight  of  evidence.  I  do  not  think 
so.  The  report  is  abundantly  sustained  by  the  evidence  of  William 
Weller  and  George  "Weller,  sons  of  the  deceased,  as  to  his  admis- 
sions to  them  shortly  before  his  death.  Against  this  is  the  evidence 
of  Judge  Sanders,  of  declarations  of  the  deceased  at  the  time  of 
making  his  will,  to  the  effect  that  he  did  not  owe  anyone.  If  we 
should  concede  that  this  evidence  was  admissible,  there  would  be 
the  evidence  of  two  witnesses  for  the  plaintiff,  against  one  for  the 
defendants,  as  to  the  declarations  of  the  deceased.  As  a  court  of 
review,  we  could  not,  upon  such  a  state  of  facts,  say  the  referee 
should  hi^ve  believed  the  one  witness,  however  worthy,  and  discredit 
the  two.  But  the  declarations  of  the  deceased  were  not  admissible 
in  favor  of  his  estate,  to  show  that  he  was  not  indebted  to  plaintiff. 
The  declarations  of  a  party  against  his  interest  are  admissible  upon 
the  presumption  that  he  would  not  speak  to  his  own  injury  unless 
it  were  true.  But  he  cannot  make  evidence  by  declarations  in  his 
own  interest.  The  defendants  represent  the  deceased,  and  l^ey 
can  prove  no  declarations  of  his  which  he  could  not. 

The  case  is  not  one  where  a  new  trial  can  be  granted  upon  the 
ground  that  the  report  of  the  referee  is  against  the  clear  prepon- 
derance of  the  evidence. 

There  can  be  no  propriety  in  claiming  that  the  legacy  given 
plaintiff  by  the  will  of  deceased  was  to  be  a  satisfaction  of  plain- 
tiffs claim.  There  is  not  the  slightest  evidence  of  any  such 
intention.f  ^ 

The  opinion  of  the  referee  is  quite  satisfactory  upon  the  last  two 
subjects  discussed. 

For  the  reasons  stated,  the  judgment  must  be  affirmed,  with  costs. 

Present  —  Learned,  P.  J.,  Boabdman  and  James,  JJ. 

Judgment  affirmed,  with  costs. 

♦2  Wait  Pr.,  348. 

t Williams  v.  Crary,  4  Wend,,  448;  Rickets  v.  Livingston,  2  Johns.  Cas.,  97; 
Clarke  v.  Bogardus,  12  Wend.,  67  ;  Fort  v.  Gooding,  9  Barb.,  371. 
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MARY*  KATE  SULLIVAN,  an  Infant,  etc.,  Respondemt,  ^ 
MART  SULLIVAN  and  others,  Appellants. 

Action  far  paHitian — Bemcunderman  may  bring  it—  Tenancy  in  common— for 
purposes  of  partition^  may  exist  between  remainderman  and  owner  of  present  estate. 

The  plaintiff's  testator,  in  his  lifetime  a  tenant  in  common  with  the  defendant 
Thomas  Sullivan,  devised  his  share  of  the  real  property  held  in  common,  to  his 
widow  for  life,  with  remainder  to  plaintiff  in  fee.  Held,  that  the  plaintiff  coald 
bring  an  action  for  partition  during  the  life  of  the  widow. 

A  remainderman  may  have  a  constructive  possession  which  will  be  sufficient  to 
constitute  the  unity  of  the  right  of  possession  required  to  exist  in  a  tenancy  in 
common. 

This  is  an  appeal  from  a  judgment  ordered  at  Special  Term  of 
this  court,  upon  the  report  of  a  referee. 

The  action  was  brought  by  plaintiflF  to  compel  a  partition  or  sale 
of  certain  premises,  situated  in  the  city  of  Troy ;  and  judgment 
was  rendered  for  a  sale  of  the  premises  and  division  of  the  pro- 
ceeds. The  defendant  Thomas  Sullivan  took  exceptions  to  the 
report  of  the  referee,  and  brought  this  appeal  from  the  judgment 

The  material  facts,  as  found  by  the  referee,  are,  that  John  Sulli- 
van, plaintiff's  testator,  in  his  lifetime,  owned  in  fee,  and  was  pos- 
sessed of,  the  one  equal  undivided  half  part  of  the  premises  described 
in  the  complaint,  as  tenant  in  common  with  the  defendant  Thomas 
Sullivan ;  that  he  devised  the  same  to  his  wife,  defendant  Mary 
Sullivan,  for  life,  with  remainder  to  plaintiff,  in  fee,  John  Sulli- 
van, at  the  time  of  his  death,  and  Thomas  Sullivan,  with  their 
families,  were  residing  upon  the  premises,  and  the  plaintiff  with  her 
mother,  and  Thomas  with  his  family,  continue  to  reside  upon  them. 

Martin  I.  Townaend^  for  the  respondent. 

Esek  Cowen^  for  the  appellants. 

POTTEB,  J.: 

But  one  question  is  discussed  upon  the  points  in  behalf  of  the 
appellant,  and  that  is,  whether  the  plaintiff  can  maintain  an  action 
of  partition  upon  the  facts  in  this  case.     The  objection  that  the 
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plaintiff  cannot  maintain  such  action,  was  distinctly  taken  by  the 
answer,  and  is  determined  by  the  judgment.  This  question,  from 
the  examination  I  have  been  able  to  give  to  it,  does  not  seem  to 
have  been  decided  by  the  court  of  last  resort  in  this  State,  nor  have 
the  decisions  of  this  court  upon  the  question  been  entirely  uniform. 

This  question  is  very  ably  discussed,  and  the  cases  claimed  to 
have  a  bearing  upon  it  are  reviewed  and  criticized,  in  Blakeley  v. 
Colder  J*  by  Judge  Denio.  The  conclusion  reached  by  him  is, 
that  all  those  cases  were  decided  upon  questions  other  than  the  one 
involved  in  the  case  of  Blakdey  v.  GaLder^  except  the  case  of 
Brcwnell  v.  Browndi;  f  and  the  decision  in  the  latter  case  is  not 
a  correct  exposition  of  the  law  upon  this  question,  if  it  was  really 
involved  in  the  latter  case. 

This  court  had  held  in  the  case  of  Blakdey  v.  Colder^  %  that  a 
remainderman,  though  not  in  actual  possession  of  premises,  might 
maintain  an  action  for  their  partition.  This  case  was  taken  to  the 
Court  of  Appeals,  and  Judge  Bowen,  in  that  court,  delivered  an 
opinion  affirming  the  judgment  of  this  court,  at  General  Term  — 
that  the  purchaser  at  partition  sale  of  the  premises  be  compelled  to 
complete  the  purchase,  upon  another  ground  than  the  right  of  the 
remainderman  to  maintain  the  action.  Judge  Dbnio  also  wrote 
the  opinion  in  the  case  above  referred  to,  in  favor  of  affirmance, 
upon  the  ground  that  the  owner  of  a  vested  remainder,  though  not 
in  actual  possession,  could  maintain  an  action  for  partition ;  and 
the  opinion  of  Judge  Denio  was  concurred  in  by  three  other  (and 
perhaps  not  the  least  able)  judges  of  that  court.  The  next  reported 
case,  involving  this  question,  is  Howdl  v.  MiUa,  §  That  case  dis- 
tinctly held  that  a  remainderman,  not  in  the  actual  possession, 
could  maintain  the  action. 

I  do  not  think  the  court,  in  the  case  under  consideration,  would 
be  warranted  in  disregarding  the  current  of  decision  upon  this 
question,  even  if  its  members  entertained  views  not  altogether  in 
harmony  with  the  cases  cited. 

The  decisions  upon  the  subject  since  BrovmeU  v.  Browndl^  \ 
concur,  that  an  actual  or  present  possession  is  not  necessary  to 
maintain  the  action,  but  that  the  language  of  the  statute,!"  *'  when 

*  15  N.  T.,  617.  1 19  Wend.,  867.  %  18  How.  Pr.,  476. 

87Lanft.,198.  \8w^ra.  If  2  R  8.,  817. 
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several  persons  shall  Iiold  and  be  in  possession,"  is  satisfied,  though 
the  remainderman  be  not  in  tlie  actual  possession.  It  may  be 
remarked  that  the  legislature  took  this  view,  in  enacting  section  448 
of  the  Code,  and  in  making  the  provisions  of  the  Kevised  Stat- 
utes applicable  to  the  action  of  partition ;  for  the  language  of 
that  section  is:  "When  lands,  etc.,  are  held  or  possessed  bj  joint 
tenants  or  tenants  in  common." 

But,  it  is  insisted  in  this  case  that,  however  it  may  be  held  as 
to  the  right  of  one  of  several  remaindermen,  who  are  not  in  the 
actual  possession,  to  maintain  the  action  of  partition,  a  sole 
remainderman  cannot  maintain  the  action.  In  other  words, 
that  the  plaintiff  must  be  a  joint  tenant  or  tenant  in  com- 
mon, in  order  to  maintain  partition  ;  tlie  plaintiff  in  this  case, 
having  no  tenant  in  common,  cannot  maintain  the  action.  It  is 
argued  that  the  plaintiff  is  not  a  tenant  in  common  because  there 
is  no  unity  of  possession  between  her  and  any  other  owner.  This 
argument  is  based  upon  the  necessity  of  an  actual  possession.  But 
is  actual  possession  necessary  to  constitute  a  tenancy  in  common  ? 
We  have  seen  that  actxial  possession  is  not  required  under  a  statute 
giving  the  right  to  this  action  to  persons  in  possession.  Construc- 
tive possession  answers  the  requirement  of  that  statute.  May  not 
constructive  possession  equally  well  answer  the  requirement  of  the 
definition  of  a  tenancy  in  common?  A  tenant  in  common,  as 
defined  in  Washburn's  Real  Property,*  "  is  where  two  or  more  per- 
sons hold  possession  of  lands  and  tenements,  at  the  same  time,  by 
several  and  distinct  titles."  The  quantities  of  their  estate  may  be 
different,  the  shares  may  be  unequal ;  the  modes  of  acquisition  of 
title  may  be  unlike ;  and  the  only  unity  between  them  be  that  of 
possession.  "  There  may  be  a  tenancy  in  common  among  several 
owners  of  a  remainder,"!  yet  neither  of  the  remaindermen  is  in 
actual  possession. 

Possession  of  premises  so  as  to  allow  the  bringing  of  an  action 
of  partition,  is  presumed  from  the  allegation  in  the  complaint,  that 
the  parties  are  seized  as  tenants  in  common. j:  The  seizin  of  one 
tenant  in  common  who  admits,  or  does  not  deny,  the  title  of  his 

♦Page  662.  1 1  Wash.,  563  ;  Coleman  v.  Lane,  26  Geo.,  516. 

}  Jenkins  v.  Von  Schaack,  8  Paige,  242 ;  Burhans  v.  Burhans,  2Barb.  Ql,  898. 
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cotenaut,  may  be  considered  as  the  seizin  of  all  the  tenants.*  Where 
there  is  no  visible  adverse  possession,  the  entry  of  one  cotenant  is 
deemed  a  possession  and  seizin  of. all,  according  to  their  titles,  f 
Possession  of  one  tenant  in  common  is  the  possession  of  all.:]:  Hence, 
I  eonclade  that  constructive  possession  is  sufficient  to  constitute  the 
unity  of  the  right  of  possession  required  in  a  tenancy  in  coramon.§ 
It  is  also  urged  that  a  power  in  a  remainderman,  having  no  right 
of  actual  possession  till  a  remote  future,  to  compel  a  partition  or 
sale  of  lands  in  the  actual  occupation  of  other  owners  who  prefer 
and  whose  interest  it  is  to  continue  that  occupation  during  the 
period  that  they  are  entitled  to  the  actual  occupation,  may  be  inop- 
portunely or  oppressively  exercised. 

These  are  the  conditions  and  incidents  which  appertain  to  this 
species  of  ownership  of  real  estate,  and  cannot  become  legitimate 
subjects  for  the  consideration  of  the  court  in  the  present  stage  of 
this  case. 

The  judgment  should  be  affirmed,  costs  of  the  parties  to  this 
appeal  to  be  paid  out  of  proceeds  of  sale,  as  provided  in  the  judg- 
ment. 

Present  —  Leabnsd,  P.  J.,  Boabdman  and  Potter,  J  J. 

Leasned,  p.  J.,  dissented. 

Judgment  affirmed,  costs  to  be  paid  out  of  proceeds  of  sale. 


JOHN  L.  WEISMER,  Respondent,  v.  THE  VILLAGE   OF 
DOUGLAS,  Appellant. 

ROBERT  HALSEY  v.  THE  SAME. 

ChapUr  577,  LawsqfieeS—  town  bonds  —  cannot  be  Umed  to  aid  corporaiion  created 
for  private  purpoae— payment  of  interest  on  —  estoppel. 

In  piiimiance  of  chapter  577,  of  the  Laws  of  1868,  bonds  were  issued  by  the 
Tilkge  of  Douglas  in  payment  of  stock  of  the  Long  Eddy  Hydraulic  and 
Msinufactming  Company,  a  private  corporation  created  for  the  purpose  of 

•Shumway  v.  Holbrook,  1  Pick.,  114.  f  Thomas  v.  Hatch,  3  Sum.,  170. 

IBiyan  v.  Ashester,  5  Day,  191.  §  Putnam  ▼.  Ritchie,  6  Paige,  398. 
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improving  a  water  privilege  and  of  manufacturing  lumber  in  the  said  village. 
In  an  action  brought  upon  said  bonds,  hsldy  that  the  purpose  for  which  the 
company  was  created  was  a  private  one,  and  that  the  legislature  could  not 
authorize  the  village  to  issue  bonds  in  aid  thereof. 
After  the  bonds  were  issued,  the  interest  due  thereon  was  paid  once,  and  the 
village  once  voted  on  its  stock.  SM,  that  the  village  was  not  thereby  estopped 
from  setting  up  the  invalidity  of  the  bonds  in  this  action. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  trial  of  these  actions  by  the  court,  without  a  jury. 

These  are  actions  to  recover  the  amount  due  on  certain  coiipons 
attached  to  bonds  issued  by  the  defendant.  They  were  tried  at 
Special  Term,  without  a  jury,  and  a  decision  was  given  for  the 
plaintiff  in  each.  The  defendant  appeals.  The  same  questions 
arise  in  each  action. 

The  Long  Eddy  Hydraulic  and  Manufacturing  Company  was  a  cor- 
poration formed  under  the  general  laws  of  this  State  for  the  purpose 
of  "  constructing  and  improving  a  water  privilege  *  *  *  and 
for  the  purpose  of  manufacturing  lumber."  In  other  words,  it  was 
a  saw-mill  company.  By  chapter  837,  Laws  of  1867,  the  company 
was  authorized  to  build  a  dam  across  the  Delaware.  By  chapter  577, 
Laws  of  1868,  the  village  of  Douglas  was  authorized  to  take  stock, 
not  to  exceed  $10,000,  in  this  company.  This  was  to  be  done  by 
the  usual  system  of  commissioners  and  consents,  which  has  been  so 
notorious  for  the  few  last  years. 

Three  commissioners  were  to  be  appointed  for  the  purpose  of 
taking  the  stock.  They  were  to  issue  scrip ;  this  scrip  was  to  be 
denominated  on  its  face,  "Internal  Improvement  Fund  of  the 
Village  of  Douglas."  No  bonds  were  to  be  issued  until  the  written 
consent  had  been  obtained  of  a  majority  of  tax-payers  representing 
a  majority  of  the  taxable  property.  No  subscription  was  to  be 
made  to  the  stock  until  at  least  $15,000  of  the  stock  had  been  in 
good  faith  subscribed,  and  forty  per  cent  thereon  paid  in.  The 
bonds  were  to  be  negotiated  at  not  less  than  par ;  the  proceeds 
to  be  invested  in  securities,  and  the  securities  collected  to  meet  the 
assessments  on  the  stock  of  the  company  owned  by  the  village. 
Taxes  to  pay  the  principal  and  interest  due  on  the  bonds  were  to 
be  collected  in  the  same  manner  as  other  village  taxes. 

On  the  1st  of  June,  1868,  and  at  the  time  of  the  issue  of  the 
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bonds,  Dennis  D.  McKoon  was  president,  Henry  H.  McKoon  was 
treasurer,  and  Francis  G.  Barnes  was  clerk,  of  the  village  of 
Douglas.  A  meeting  of  the  village  trustees  was  held  on  that 
day,  at  which  were  present  Dennis  D.  McKoon,  U.  S.  Tyler,  C.  G. 

Armstrong  and Peak.     McKoon   was    then   treasurer,   and 

Peak  and  Tyler  stockholders,  in  the  Long  Eddy  Hydraulic  and 
Manufacturing  Company.  On  that  day  these  trustees  of  the  vil- 
lage appointed  Dennis  D.  McKoon  and  Samuel  Miller  and  George 
Potts,  two  other  stockholders  of  the  Long  Eddy  Hydraulic  and 
Manufacturing  Company,  "  commissioners  for  internal  improve- 
ment fund."  Prior  to  this  time,  however,  and  to  the  issue  of  the 
bonds  as  heretofore  stated,  $15,000  of  the  stock  of  the  company 
had  not  been  in  good  faith  subscribed  for ;  nor  had  forty  per  cent 
thereon  been  paid  in.  But  the  stockholders  had  had  a  meeting  in 
the  spring,  and  Potts  had  agreed  to  assume  $300,  Parmenter  $500, 
and  McKoon  $1,000 ;  so  as  to  have  it  appear  that  all  of  the  stock  was 
taken.  Potts'  extra  stock  was  paid  for  in  work ;  Miller  gave  a  note 
for  the  first  fifteen  per  cent ;  and  McKoon  declined  to  pay  his, 
on  account  of  the  understanding  that  he  was  not  to  pay.  Peak  paid 
for  his  stock  by  building  a  boarding-house  for  the  company.  Uwder 
the  provisions  of  the  act,  consents  to  issue  said  bonds  were  obtained, 
proved  and  acknowledged,  and  certified  by  the  village  clerk.  These 
represent  a  majority  of  the  taxable  property,  provided  the  signa- 
ture of  the  president  of  the  New  York  and  Erie  Railway  Company 
is  a  sufficient  signing  to  represent  the  company,  without  a  resolution 
of  the  board  of  directors.  There  is  no  evidence  that  it  was  author- 
ized by  any  resolution  of  the  board. 

Said  Dennis  D.  McKoon,  as  president,  said  Henry  H.  McKoon, 
as  treasurer,  Francis  G.  Barnes,  as  clerk,  and  said  Dennis  D. 
McKoon,  Samuel  Miller  and  George  Potts,  as  commissioners, 
signed  bonds  to  the  amount  of  $10,000,  denominated  on  the  face, 
"  Internal  Improvement  Fund  of  the  Village  of  Douglas."  These 
bonds  recite  a  statute  passed  April  thirtieth.  The  statute  was  in 
fact  passed  May  fifth.  They  are  payable  to  Dennis  D.  McKoon, 
treasurer,  or  bearer.    They  were  delivered  to  Dennis  D.  McKoon. 

On  the  Ist  of  July,  1868,  a  certificate  of  stock  in  the  Long 
Eddy  Hydraulic  and  Manufacturing  Company  for  100  shares,  signed 
by  Dennis  D.  McKoon,  treasurer,  and  Cyrus  Peak,  president,  was 
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issued  to  the  village.  It  states  that  fifteen  per  cent  had  been  paid. 
A  second  instalhnent,  of  same  date,  of  twenty-five  per  cent ;  a 
third  of  thirty-five  per  cent,  August  twenty-seventh ;  and  a  fourth 
of  twenty-five  per  cent,  October  first,  are  indorsed ;  all  signed  by 
Dennis  D.  McKoon,  treasurer. 

The  bonds  of  the  village  were  not  sold,  but  were  turned  over  to 
the  company  for  the  stock.  The  plaintiffs,  in  December,  1868,  or 
January,  1869,  and  in  a  month  or  two  after  that,  bought  some  of 
these  bonds.  They  got  them  of  Dennis  D.  McKoon,  and  paid 
him  for  them.  The  plain tifis  now  Eue  on  the  unpaid  coupons  of 
these  bonds. 

The  trustees  of  the  village  of  Douglas,  since  the  issue  of  this 
stock,  have  voted  thereon.  And  the  taxable  inhabitants  of  the 
village  have  once  voted  to  raise,  by  special  tax,  the  interest,  $525, 
to  become  due  on  the  bonds;  and  the  same  was  raised  and  paid 
accordingly. 

H.  <&  W,  J.  Welsh,  for  the  appellants.  The  bonds,  being  issued 
without  the  consents  required  by  statute,  are  void  in  the  hands  of 
bonajide  holders  or  purchasers  for  value.  {Starin  v.  The  Town  of 
Genoa,  23  N.  Y.,  449,  450;  G<mU  v.  Tmion  of  Sterling,  id.,  462, 
465  ;  The  People  v.  Mead,  36  id.,  224 ;  Town  of  Venice  v.  Breed, 
1  N.  Y.  S.  C,  130.)  The  act  of  the  legislature,  passed  May 
5,  1868,  was  and  is  unconstitutional,  null  and  void.  The  lia- 
bility was  created  without  providing  any  judicial  forum,  in  which 
the  legality  of  the  proceeding  may  be  questioned  by  the  parties 
interested.  ( Wynehamer  v.  The  People,  13  N.  Y.,  395 ;  Taylor  v. 
Porter,  4  Hill,  140 ;  5  N.  Y.,  511 ;  12  id.,  209 ;  35  id., 302;  referred 
to  and  commented  on  in  The  Town  of  Rochester  v.  Deyo,  2  N.  Y. 
S.  C,  148.)  The  act  of  the  legislature  above  referred  to,  and 
under  which  those  bonds  are  alleged  to  have  been  issued,  is  void, 
for  the  reason  that  it  authorized  the  taking  of  private  property 
for  a  private  purpose.  (Gerard's  Titles  to  Real  Estate,  736;  The 
People  V.  The  Mayo7*  of  Brooklyn,  4  N.  Y.,  422 ;  The  People  v. 
HoXbert,  46  id.,  113 ;  Beehnan  v.  Sar.  and  Schen.  R,  R.  Co.,  3 
Paige,  45 ;  Varick  v.  Smith  and  the  Attorney-General,  5  id.,  137; 
Bloodgood  v.  Mohawk  and  Ilud,  Ri/o,  R.  R.  Co.,  18  Wend.,  9 ; 
People  V.  jUTorris,  13  id.,  328 ;  2  Kent's  Com.  [10th  ed.],  257 ;  Taylor 
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V,  P<yrter,  4  Hill,  143  ;  In  the  Matter  of  Albany  Street,  11  Wend., 
149,  151 ;  EirHtmry  v.  Conner,  3  N.  Y.,  511 ;  Sedg.  on  Stat,  and 
Const,  Law,  177 ;  The  People  v.  FUgg,  46  K  Y.,  405  ;  Gordon  v. 
(hme%,  47  id.,  612 ;  Cooley  on  Const.  Lim.,  494 ;  People  v.  Batch- 
er, 53  K  Y.,  143 ;  Sweet  v.  Sulbert,  51  Barb.,  312.) 

Youmans  db  Nilea,  for  the  respondents.  Delegation  of  the  author- 
ity to  the  village  of  Douglas  to  issue  bonds,  and  provide  for  their 
payment  by  tax  on  its  inhabitants,  was  an  exertion  of  the  power  of 
taxation  on  the  part  of  the  legislature,  as  distinguished  from  the 
right  of  eminent  domain.  {Duaneshurgh  v.  Jenkins,  in  Com. 
Appeals,  1873,  not  reported,  MS.  opinion  by  Johnson,  C.  ;  People 
V.  Mayor,  etc.,  4  Conist.,  419 ;  Guilford  v.  Supervisors  of  Chenango 
County,  3  Kern.,  143 ;  Olcott  v.  Supervisors,  16  Wall.,  678.)  The 
constitutional  inhibitions  against  depriving  a  person  of  property 
without  due  process  of  law,  and  taking  private  property  for  private 
purposes,  have  repeatedly  been  held  not  to  apply  to  the  case  of 
property  or  money  exacted  by  the  power  of  taxation.  {People  v. 
Mayor,  etc.,  and  Guilford  v.  Supervisors,  etc.,  above  cited  ;  Dar- 
lington v.  Mayor,  etc.,  31  N.  Y.,  at  pp.  189,  190;  Davidson  v. 
Mayor,  etc.,  27  How.,  342 ;  People  v.  Mitchell,  45  Barb.,  308 ;  S.  C, 
affirmed,  35  N.  Y.,  551 ;  Bank  of  Borne  v.  ViUage  of  Borne,  18  id., 
38 ;  Thomas  v.  Leland,  24  Wend.,  65 ;  2  Dillon's  Munic.  Corp., 
686,  and  cases.)  The  right  of  eminent  domain  can  only  be  exercised 
for  a  public  use,  in  the  strict  sense  of  the  term,  and  then  only  to  an 
extent  necessary  for  the  purposes  of  that  use  {Taylor  v.  Porter,  4 
Hill,  140;  Matter  of  Albany  Street,  11  Wend.,  148;  Emburys. 
Conner,  3  Comst.,  511 ;  Guilford  v.  Supervisors,  supra;  2  Dillon's 
Munic.  Corp.,  556  et  seq.) ;  while  the  taxing  power  may  be 
exerted  whenever  public  interests  may  be  thereby  promoted, 
without  reference  to  a  user  by  the  public.  {Darlington  v. 
Mayor,  etc.,  31  N.  Y.,  164 ;  Brewster  v.  Syracuse,  19  id.,  118 ; 
Bank  of  Borne  v.  VillcLge  of  Borne,  18  id.,  43  ;  Clark  v.  Bochester, 
24  Barb.,  489 ;  Olcott  v.  Supervisors,  16  Wall.,  678 ;  and  cases  before 
cited.)  The  powers  of  the  legislature  within  its  sphere  of  action 
are  absolute  and  supreme,  subject  only  to  the  restrictions  contained 
in  the  federal  and  State  Constitutions,  and  it  is  the  sole  and 
exclusive  judge  of  the  expediency  or  necessity  of  exercising  those 
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powers.  (CowEN,  J.,  in  People  v.  Morrell^  21  Wend.,  576  ;  BuUer 
V.  Palmer,  1  Hill,  330 ;  Leggett  v.  Hunter,  19  N.  Y.,  463 ;  Clarh 
V.  Roch^ter,  24  Barb.,  446.)  The  taxing  power  and  right  of 
eminent  domain,  being  among  those  inherent  to  the  legislature,  are 
unlimited,  while  exercised  within  their  legitimate  spheres.  (^People 
V.  Lawrence,  41  N.  Y.,  141,  and  numerous  cases  cited ;  HoweU  v. 
Buffalo,  37  N.  Y.,  270 ;  Matter  of  Peter  To^onsend  and  other  cases, 
supra  ;  Clark  v.  Rochester,  24  Barb.,  446 ;  BloGmfieLd,  etc.,  Naiu- 
ral  Gas-light  Company  v.  Richardson,  63  id.,  437 ;  Talbot  v.  Hudson, 
24  L.  E.,  228 ;  Hashrouck  v.  Milwaukee,  13  Wis.,  37 ;  Brodhead  v. 
Milwaukee,  19  id.,  37 ;  Oloott  v.  Supervisors,  etc.,  16  Walh,  678 ; 
Bloodgood  v.  Mohawk,  etc.,  R,  R.  Co.,  18  Wend.,  9 ;  S.  0.,  14 
id.,  57 ;  Buffalo,  etc.,  R.  R.  Co.  v.  Brainard,  5  Seld.,  109 ;  People 
V.  y earing,  27  N.  Y.,  306;  Duanesburgh^.  Jenkins,  supra ;  Mil- 
LKK,  J.,  In  re  Townsend,  39  N.  Y.,  181.)  The  following  results 
would  have  flown  from  an  accomplishment  of  the  objects  of  the 
coippany.  As  to  the  public  use:  1.  The  improvement  of  the  navi- 
gation  of  the  river  by  cleaning  out  the  channel  and  construction  of 
docking  and  piers  for  the  benefit  of  the  public.  2.  The  creation  of 
a  slack  water  for  the  convenience  and  security  of  raftsmen.  3.  The 
introduction  of  pure  and  wholesome  water  into  the  village  for  public 
and  domestic  purposes.  This  is  clearly  a  public  use.  (  Wayland  v. 
County  Commissioners,  4  Gray,  500,  per  Thomas,  J. ;  Gardner  v. 
Newburgh,  2  Johns.  Ch.,  162 ;  Mayor,  etc.,  v.  Bailey,  4  Denio,  443, 
446 ;  2  Dillon's  Munic.  Corp.,  561.)  4.  The  improvement  of  the 
mill  site.  The  question  as  to  whether  the  improvement  of  a  mill 
site  is  a  public  use,  has  never  been  expressly  adjudicated  in  this 
State,  so  far  as  the  reported  cases  show,  but  the  subject  has  received 
judicial  discussion  in  other  States  with  Constitutions  similar  to  our 
own,  where  this  question  has  been  uniformly  answered  in  the  aflirm- 
ative.  This  is  the  case  in  Massachusetts.  {Boston,  etc.,  Corp.  v. 
Newman,  12  Pick.,  467;  Hazcn  v.  Essex  County,  12  Cush.,  478; 
Commonwealth  v.  Essex  County,  13  Gray,  249.)  In  Connecticut. 
{Olmstead  v.  Camy,  33  Conn.,  532  ;  Bradley  v.  N.  Y.  and  N.  H. 
R.  R.  Co.,  21  id.,  305 ;  Nicholson  v.  N.  T.  and  N.  H.  R.  R.  Co., 
22  id.,  86.)  In  Wisconsin.  {Newcomh  v.  Smith,  1  Chand.,  71 ; 
Pratt  V.  Brown,  3  Wis.,  603 ;  Fisher  v.  Horicon,  etc.,  Co.,  10  id., 
351.)   In  Virginia.  (See  Crenshaw  v.  Slate  Rioer  Co.,  6  Rand.,  245.) 
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In  Tennessee.  {Harding  v.  Goodlettj  3  Terger,  41.)  And  doubt- 
less many  others.  Our  own  courts,  in  referring  to  this  particular 
object,  evidently  regard  it  as  of  the  same  nature  as  others  of  a  pub- 
lic character.  (See  remarks  of  SMrrn,  J.,  in  Clarh  v.  Rochester^  24 
Barb.,  482,  in  respect  to  the  erection  and  operation  of  a  flouring 
mill ;  Bloomfieldy  etc,^  Gas  Company  v.  Richardson^  63  id.,  449.) 
By  proceeding  under  the  act  in  question,  and  seeking  and  accept- 
ing the  benefits  thereby  conferred,  the  defendant  has  waived  the 
right  to  question  its  constitutionality.  {Houston  v.  WftedeTy  memo- 
randum, 52  N.  Y.,  641,  MS.  opinion  by  Folokb,  J. ;  Sherman  v. 
McEeon^  38  id.,  266;  Embury  v.  Conner^  3  Comst.,  511;  Baker 
V.  Braman^  6  Hill,  47 ;  Voae  v.  Cochroft^  44  N.  Y.,  415 ;  Vam^hook 
V.  WhiUock,  26  Wend.,  43 ;  The  People  ex  rel.  N.  Y.  and  H.  R.  R. 
Co.  V.  Havemeyer,  4  N.  Y.  S.  C.  [T.  &  C],  365.)  Where  a 
corporation  issues  and  puts  into  circulation  obligations  purporting 
on  their  face  to  have  been  issued  within  the  scope  of  its  corporate 
powers,  it  is  precluded  as  against  a  bona  fide  holder  from  asserting 
their  invalidity,  although  they  were  in  fact  issued  for  a  purpose  not 
authorized  by  law.  {F.  and  M.  Bank  v.  B.  and  D.  Bank^  16  N.  Y., 
125  ;  iStoney  v.  American  Life  Insurance  Comjpamy^  11  Paige,  635  ; 
Supervisors  v.  Schenck^  5  Wall.,  784 ;  Morford  v.  Farmers?  Bank^ 
26  Barb.,  568 ;  State  of  Indiana  v.  Woram^  6  Hill,  33 ;  Moss  v. 
The  Rossie  Lead  Mining  Co.^  5  id.,  137.)  To  this  class  of  cases 
the  defense  of  ultra  vires  does  not  apply.  (5  Am.  Law  Rev.,  272; 
2  Dillon's  Munic.  Corp.,  855.)  That  any  fraud  or  irregularity  in 
the  issue  of  the  bonds  does  not  constitute  a  defense  against  a  bona 
fide  holder  for  value,  is  too  well  settled  to  admit  of  question.  {Bank 
of  Rtrme  v.  YiUage  of  Rome,  18  N.  Y.,  38 ;  Grand  Chute  v.  Wine- 
gaTy  15  Wall,  355 ;  Lexington  v.  Butler,  14  id.,  282 ;  Mercer  Co. 
v.  Hcuikett,  1  id.,  83 ;  Gelpecke  v.  Dubuque,  id.,  175 ;  Myers  v. 
Mvscatine,  id.,  384.) 

Leabned,  p.  J. : 

The  act  incorporating  the  village  of  Douglas,  *  authorizes  it  to 
sue  and  to  be  sued.  Probably,  this  relieves  the  cases  from  the 
question  whether  an  action  is  the  proper  remedy  for  the  plaintiffs,  f 
Without  passing  on  that  question,  we  come  to  the  merits. 

•Law»  of  1867,  chap.  449. 

tBrady  v.  Supervisors,  10  N.  Y.,  260;  Martin  ▼.  Supervisors,  29  id.,  645; 
Bell  IT.  EsopuB,  49  Barb.,  506. 
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It  should  be  noticed,  in  the  outset,  that  the  forming  of  a  corpora- 
tion does  not  make  the  purpose  of  the  corporation  a  public  one. 
Therefore,  the  purposes  of  the  Long  Eddy  Hydraulic  and  Manu- 
factnring  Company  are  no  more  public  than  those  of  a  single  indi- 
vidual would  be,  if  he  were  engaged  in  the  same  business.  We 
are  to  treat  this  case  just  as  if  it  were  not  a  corporation,  but  a  few 
partners  who  were  to  engage  in  the  business  of  improving  a  water 
privilege  and  manufacturing  lumber,  and  the  village  of  Douglas 
was  to  be  one  of  the  partners. 

What  then  was  the  business  of  the  company  ?  The  certificate 
distinctly  states  that  it  is  the  constructing  and  improving  a  water 
privilege,  and  the  manufacturing  of  lumber,  etc.,  thereon.  Some 
facts  are  found  by  the  court  below,  in  this  connection,  which  should 
be  noticed.  It  was  found  that  the  construction  of  the  dam  would 
have  caused  slack  water,  which  would  be  of  advantage  to  lumber- 
men, by  enabling  them  to  construct  piers ;  that  lumber,  logs  and 
timber  are  the  principal  products  of  the  surrounding  country  ;  that 
the  material  growth  and  prosperity  of  the  village  would  have  been 
increased  by  the  accomplishment  of  the  objects  of  the  company; 
that  the  public  might  have  been  benefited  by  the  clearing  out  of 
the  channel  of  the  river;  that  by  the  use  of  proper  appliances  the 
water  could  have  been  conducted  through  the  village  from 
the  dam. 

So  far  as  I  can  see,  there  is  no  evidence  on  these  points  in  the 
case.  Presumptively,  it  would  seem  that  the  forcing  of  water  by 
some  proper  appliances,  up  ten  feet  into  the  village,  would  not  aid 
the  water  privilege,  or  the  manufacture  of  lumber.  But,  at  any 
rate,  these  purposes  are  problematical,  and  are  not  connected  with 
the  objects  of  the  company.  Wlien  a  company  shall  be  formed 
for  the  purpose  of  docking  the  river,  of  clearing  its  channel,  or  of 
conveying  water  into  the  village,  it  will  be  time  to  decide  whether 
such  purposes  are  of  a  public  character.  We  have  now  to  do  only 
with  a  company  incorporated  to  improve  a  water  privilege,  and  to 
manufacture  lumber,  etc. ;  useful  purposes,  but  are  thejptibh'-cf 

In  some  States,  the  legislature  may  authorize  the  taking  of  land 
for  mill  sites  in  invitum.  Statutes  giving  such  power,  and  called 
flowage  acts,  are  recognized  as  valid  in  Massachusetts,  Connecticut, 
and  in  some  other  States.     They  have  not  been  so  recognized  in 
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this  State  that  I  am  aware  of;  and  the  expression  of  opinion  on 
the  eabject  has  been  unfavorable.  * 

The  taking  of  land,  in  invitum^  has  been  principally  done  by 
railroads*  etc.    Its  ground  is  necessity,  and  that  is  its  limit,  f 

Bat  the  qaestion  here  is  not  on  the  right  of  taking  land  in 
irmlunij  althoagh  it  may  have  some  analogy  with  that  subject.  ^ 
And  the  numerous  cases  showing  that,  on  making  compensation, 
land  may  be  taken  for.  railroads,  water- works,  and  the  like,  have  not 
niach  to  do  with  this  case.  The  question  here  is,  whether  a  muni- 
cipal corporation  can  tax  the  pereons  and  property  under  its  gov- 
ernment, in  order  to  turn  over  the  money  so  raised,  to  individuals, 
for  the  purpose  of  building  a  saw-mill. 

Another  point  which  should  be  noticed  is,  that  this  question  is 
not  affected  by  the  fact  (assuming  it  to  be  a  fact)  that  a  majority 
of  the  tax-payers  consented.  In  private  corporations,  within  the 
scope  of  the  corporate  powers,  the  majority  properly  govern.  But 
the  village  is  not  organized  for  manufacturing  purposes.  The 
majority  have  no  necessary  right,  therefore,  to  compel  the  minority 
to  enter  into  speculations  of  this  kind.  A  village  is  a  subordinate 
branch  of  the  civil  government.  The  legislature  may  give  the 
management  of  its  municipal  affairs  to  the  majority,  or  to  such  other 
authority  as  may  be  constitutionally  designated.  What  right  has 
any  village  authority,  whether  supported  by  the  majority  of  tax- 
payers or  not,  to  take  by  tax  the  private  property  of  their  citizens 
in  order  to  give  it  to  others?  The  mere  fact  that  parties  live 
within  the  same  corporate  limits,  does  not  authorize  the  majority 
to  make  bargains  for  the  minority  in  matters  not  pertaining  to  the 
corporate  body.§  While,  again,  if  such  a  power  can  be  derived 
fix>m  an  act  of  the  legislature,  then  it  would  follow  that  no  consent 
of  a  majority  of  tax-payers  would  be  needed,  in  case  the  legislature 
chose  to  dispense  with  it. 

The  legislature,  without  the  consent  of  the  majority  of  the  tax- 
payers, could  authorize  the  municipal  authorities  to  levy  taxes  for 

*Ha7  ▼.  Cohoes  Company,  8  Barb.,  42;  Gooley's  ConBt.  Lim.,  584. 
tN.  T.  and  C.  R  R  Co.  v.  Gannison,  8  8.  C.  (1  Hun),  496;  R  and  S.R 
R  Co.  v.  Davis,  43  K  Y.,  137. 
fPeople  y.  Mayor  of  Brooklyn,  4  N.  Y.,  419. 
S  Taylor  ▼,  Porter,  4  Hill,  148. 
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such  purposes  as  these,  if  they  could  give  such  authority  with  the 
consent  of  such  majority.  Courts  have  already  seen  the  evil  of 
such  a  doctrine ;  and  they  have  held  that  a  corporation  cannot  be 
compelled  to  embark  in  private  business  —  not  even  in  a  railroad.* 

Without  regard,  therefore,  to  the  fact  that  few  of  the  tax-payers, 
or  many,  consented  to  the  issue  of  these  bonds,  we  return  to  the 
question  whether  the  legislature  has  any  power  to  authorize  a 
municipal  corporation  to  raise  by  tax  money  for  the  purpose  of 
paying  it  to  private  individuals  to  use  in  their  manufacturing  enter- 
prises. The  right  to  tax  is  necessarily  involved  in  the  right  to  issue 
bonds,  because  it  is  by  taxation  only  that  the  bonds  must  be  paid. 
There  is  no  other  resource  for  payment. 

It  is  too  late  now  to  dispute  that  acts  similar  to  the  present  are 
constitutional  when  the  enterprise  is  the  construction  of  a  railroad. 
This  is  upon  the  ground  that  the  railroad  is  a  public  highway.f 
As  it  is  the  duty  of  a  municipality  to  take  care  of  the  roads  and 
highways  within  its  limits,  it  was  held  that  '^  a  railroad  terminating 
at  a  village  or  city  was  not  so  foreign  to  its  public  interests"  that 
the  municipality  might  not  subscribe  to  its  stock.  And  from  that 
position  the  doctrine  has  finally  gone  to  the  extent  of  allowing  a 
county  to  give  aid  to  a  railroad  out  of  the  State.f 

But  even  as  to  railroads,  it  seems  to  be  thought  that  the  doctrine 
has  been  carried  too  far ;  for,  while  a  railroad  constructed  by  a 
private  corporation  is  a  public  highway,§  and  while  the  legislature 
may  compel  a  town,  without  the  consent  of  its  citizens,  to  issne 
bonds  for  the  construction  of  highways,  \  yet,  with  happy  incon- 
sistency, the  courts  of  this  State  have  recently  held  that  the 
legislature  cannot  compel  a  town  to  issue  bonds  to  aid  in  the 
construction  of  a  railroad  by  a  company.  T"  In  the  language  of 
that  decision,  a  railroad  is  "  a  work,  public  in  some  respects,  but 
private  in  others."  Now,  decisions  which  have  sustained  the  so- 
called  "bonding  statutes,"  have  always  recognized  the  fact  that 
Twil/road  companies  are  private  corporations.    But  they  have  aus- 

*  People  V.  Batchellor,  63  N.  Y.,  128. 

t  Olcott  V.  Supervisore,  16  Wall.,  678,  at  606;  Clarke  v.  Rochester,  94  Barb., 
446 ;  Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y.,  88. 
tRaUroad  Company  v.  Otoe,  16  Wall.,  667. 
%  Bank  of  Rome  v.  Village  of  Rome,  tU  supra, 
I  People  V.  Flagg,  46  N.  Y. ,  401.  1  People  t.  Batchellor,  58  N.  Y.,  M. 
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tained  these  statutes  on  the  ground  that  the  purposes  or  ohjecU 
of  the  companies  were  public  improvements ;  "  that  the  railroad 
had  not  lost  this  character  because  constructed  by  individual 
enterprise." 

Since,  therefore,  the  case  last  cited  holds  that  the  ranZroad — that 
is,  the  thing  constructed  —  is  "  a  work  public  in  some  respects,  but 
private  in  others,"  we  may  safely  understand  that  this  case  shows 
at  least  a  modification  of  former  decisions.  So,  too,  in  the  case  of 
Loan  Association  v.  Topeha^*  it  is  remarked  "  that  few  courts  have 
decided  in  favor  of  these  so-called  '  bonding  statutes,'  without  a 
division  among  the  judges,  and  others  have  decided  against  them 
altogether."  And  the  court  adds :  "  Of  the  disastrous  consequences 
which  have  followed  its  recognition  [the  constitutionality  of  such 
statutes]  by  the  courts,  and  which  were  predicted  when  it  was  first 
established,  there  can  be  no  doubt."  The  tone  of  that  decision 
indicates  a  doubt  of  the  soundness  of  the  principle  which  has  been 
decided —  even  as  to  railroads. 

But  when  we  get  beyond  the  influence  of  those  powerful  corpo- 
rations, and  inquire  whether  a  legislature  can  authorize  a  city  or 
town  to  levy  a  tax  for  the  support  of  a  manufacturing  establish- 
ment, there  can  be  no  doubt,  on  principle,  or  from  the  decisions. 
No  tax  can  be  levied  by  a  city,  which  is  not  for  a  public  purpose. 
And  the  probable  benefit  which  may  come  to  a  city  or  village  from 
a  successful  manufacture,  is  not  a  public  purpose.  If  a  tax  may  be 
levied  by  a  city  to  aid  a  manufacturer,  it  would  follow  that  a  tax 
might  be  laid  to  aid  a  merchant ;  or,  in  other  words,  a  city,  under 
the  form  of  taxation,  might  take  away  the  property  of  some  of  its 
citizens  to  enrich  others.  This  would  be  confiscation  rather  than 
legislation.  It  is  contrary  to  sound  constitutional  law  —  unless, 
perhaps,  in  the  case  of  a  protective  tariff. 

A  State  cannot  order  a  city  to  raise  money  by  taxation,  to  estab- 
lish one  of  its  citizens  in  business,  f  The  legislature  cannot,  in 
the  form  of  a  tax,  take  the  money  of  a  citizen  and  give  it  to  an 
individual.  %  A  municipal  bond,  issued  under  legislative  author- 
ity to  secure  the  location,  or  aid  in  the  erection  of  a  manufacture, 
is  void,  in  the  hands  of  a  honafide  holder.  § 

•  20  Wall,  656.  t  Cooley's  Const.  Lims.,  494. 

\  Brodhead  v.  City  of  Milwaukee,  19  Wis.,  658 
S  Commercial  Bank  r.  lola,  2  Dillon,  858. 
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The  legislature  of  Maine  authorized  the  town  of  Jay  to  loan  its 
credit  to  persons  who  were  about  to  put  up  a  steam  saw-mill. 
There  was  to  be  a  run  of  stones  for  grist,  so  that  it  might  have 
been  urged  that  one  object  was  the  grinding  of  grain,  and  that 
this  was  a  public  pui-pose.  The  town  voted  to  loan  $10,000  on 
this  consideration.  On  the  suit  of  some  of  the  inhabitants,  it  was 
held  that  this  was  not  a  public  purpose,  and  that  the  legislature 
could  grant  no  such  power.  * 

So,  even  where,  under  the  authority  of  the  legislature,  a  town 
voted  to  exempt  manufacturing  establishments  from  t-axation  for 
ten  years,  it  was  held  that  this  was  indirectly  taxing  others  to  give 
money  to  the  manufacturers,  and  that  it  could  not  be  done.f 

The  legislature  of  Massachusetts  passed  a  law,  authorizing  the 
city  of  Boston  to  raise  money  by  the  issue  of  bonds,  for  the  pur- 
pose of  lending  it  to  owners  whose  buildings  had  been  destroyed  by 
the  great  fire.  In  the  case  of  LoweU  v.  City  of  Boston^  this  law 
was  declared  to  be  unconstitutional.  It  authorized  taxation  merely 
for  the  benefit  of  private  individuals.  Yet  in  that  instance  it 
might  have  been  said  with  great  force,  in  the  language  of  the  decision 
in  the  present  case,  "  the  material  growth  and  prosperity  of  the  village 
(city)  would  have  been  largely  increased  by  the  accomplishment  of 
the  objects  of  the  company  (owners),  as  it  would  have  added  a  large 
tax-paying  element  thereto,  and  increased  the  value  of  the  adjacent 
property." 

This  question  has  been  carefully  examined  in  the  case  of 
Locm  Association  v.  Topeka.  X  The  city  of  Topeka  had  been 
authorized  by  the  legislature  to  issue  bonds  to  aid  a  bridge  manu- 
facturing and  iron-works  company.  The  only  defense  considered 
was,  whether  such  a  statute  was  constitutional.  No  question  was 
made  as  to  the  regularity  of  the  issue,  and  the  plaintiff  was  a  pur- 
chaser for  value.  The  city  had  raised  by  taxation,  and  paid  the 
coupons  first  due.  This  action  was  on  other  coupons.  The  court 
held  that  the  bonds  were  void ;  that  a  statute  which  authorized  a 
town  to  issue  bonds  in  aid  of  the  manufacturing  enterprise  of  indi- 

*  Allen  V.  Inhabitants  of  Jay,  60  Maine,  124. 

t  Brewer  Brick  Company  v.  Brewer,  18  Am.  Law  Reg.  (N.  B.),  735;  aee,  also, 
the  same  principle  in  Weeks  y.  Milwaukee,  10  Wis.,  242. 
%  20  WaU.,  655. 
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Tidaals,  is  void,  because  the  taxes  necessary  to  pay  the  bonds  would, 
if  collected,  be  a  transfer  of  the  property  of  individuals  to  aid  in 
the  gain  of  others,  and  not  for  a  public  use.  That  case,  decided  by 
a  court  which  has  manifested  lio  reluctance  to  sustain  the  rights  of 
holders  of  municipal  bonds,  seems  to  be  sound  and  decisive. 

Some  remarks  of  the  court  are  applicable  also  on  the  point  which 
is  urged  upon  us:  That  the  village  of  Douglas  has  once  paid 
interest  on  these  bonds,  and  has  voted  on  the  stock.  "  Such  a  pay- 
ment works  no  estoppel."  The  legislature  had  no  authority  to 
authorize  the  village  to'  take,  this  stock,  or  to  issue  these  bonds. 
All  the  acts  were  void,  and  nothing  which  has  been  done  can 
authorize  a  future  levy  of  taxes  for  this  purpose. 

Such  is  the  course  of  decisions  on  this  question.  Others  still 
might  be  cited.  They  show  that  the  holding  of  bonds  issued  by 
municipalities  to  aid  railroad  companies  to  be  valid  was  an  excep- 
tion to  the  general  rule ;  an  exception  unfortunate,  if  not  unsound. 
That  it  rested  on  the  ground  that  the  work  was  public ;  and  that 
later  decisions  hold  that  such  work  is  public  only  ^^  in  some  respects." 
And  they  farther  show  that,  with  this  exception,  courts  have  refused 
to  sustain  laws  which  authorize  m^icipalities  to  tax  their  citizens 
for  the  benefit  of  private  enterprise. 

The  judgment  should  be  reversed,  and  judgment  ordered  for 
defendant  in  each  case. 

Present  —  Learned,  P.  J.,  Boabdman  and  James,  JJ. 

Ordered  accordingly. 


JANET   A.  LATHROP,  Appellant,  v.  HELEN    DUNLOP 

AND  OTHERS,   RbSPONDBNTS- 

WtU—rewKoUon  of,  by  marriage  —  2  Bl  5.,  64,  §  39  —  OongbrueUon  of  wordi 
"  deemed  to  be  revoked. " 

A,  while  a  resident  of  this  State,  made  her  will.  Subsequently,  in  Canada,  she 
entered  into  an  ante-nuptial  agreement,  by  the  terms  of  which  she  retained  full 
control  of  her  own  property.  Afterward  she  married  and  died.  JBeld,  that  by 
the  provisions  of  2  Revised  Statutes,  64,  section  89,  the  will  was  revoked.  The 
expression  of  the  statute  **  deemed  to  be  revoked  *'  is  positive,  and  does  not  create 
a  mere  presumption  in  favor  of  revocation,  subject  to  be  explained. 
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Appeal  from  the  decision  of  the  surrogate  of  Albany  conntj, 
refusing  to  admit  to  probate  the  will  of  Jessie  Dunlop  Empson. 

S.  0.  Shepard^  for  the  appellant.  2  Revised  Statutes  (5th  ed.), 
section  89,  page  145,  says :  "A  will  executed  by  an  unmarried 
woman  shall  be  deemed  revoked  by  her  subsequent  marriage  "  (not 
revoked,  but  deemed  or  regarded  as  revoked,  unless  circumstances 
indicate  to  the  contrary).  This  statute  merely  raises  a  presumption 
of  revocation,  from  the  fact  of  the  subsequent  marriage.  {McMor 
Turn  V.  AUen^  4  E.  D.  Smith,  552,  opinion  of  Woodbupf,  J.)  But 
it  is  insisted  that  this  section  39  of  the  statute,  if  not  in  express 
terms,  is  repealed  by  implication,  by  the  acts  of  1848, 1849  and  1860. 
Before  the  passage  of  these  acts  (married  woman's  acts,  so-called), 
it  was  held  that  ^'  slight  circumstances  in  some  cases  were  sufficient 
to  destroy  the  presumption  of  a  revocation  arising  out  of  a  change 
in  the  testator's  family."  {Savens  v.  Vandmbwrgh^  1  Denio,  32 . 
Dayton  on  Surrogates  [2d  ed.],  131.)  The  words  "  dispose  of,"  used 
in  an  ante-nuptial  contract,  cover  a  devise  or  bequest  by  will.  {Am. 
Home  Mis8.  Soo,  v.  Wadham^^  10  Barb.,  548.)  The  act  authorizing 
a  married  woman  to  dispose  •fef  her  property  (Laws  of  1849,  chap. 
375)  also  expressly  declares  ^Hhat  all  contracts  made  between 
persons  in  contemplation  of  marriage  shall  remain  in  full  force 
after  such  marriage  takes  place." 

Am^asa  J.  Parker^  for  the  respondent.  "A  will  executed 
by  an  unmarried  woman  shall  be  deemed  revoked  by  her  sub- 
sequent marriage."  (2  R.  S.,  64  [5th  ed.],  145 ;  2  Edm.  ed.,  64 ;  § 
66,  p.  66,  chap.  360  of  act  of  1837.)  Before  the  Revised  Statutes,  the 
law  was  well  settled  that  such  subsequent  marriage  was  a  revoca- 
tion ;  and  the  only  case  in  which  it  has  ever  been  claimed  to  be 
otherwise,  was  when  the  wife  survived  the  husband,  which,  it  was 
claimed,'  revived  the  revoked  will.  It  was  clearly  the  intention  of 
the  Revised  Statutes  to  render  fixed  and  certain  what,  before  their 
adoption,  had  been  open  to  question,  and  this  clearly  appears  from 
the  revisers'  notes.  (3  R  S.  [2d  ed.],  631.)  It  will  be  observed 
that  the  exception  to  the  revocation  stricken  out  by  the  legislature 
was  the  one  which  the  revisers  think  had  been  recognized  in  3 
Coke,  6,  2  Term,  684,  but  which  was  denied  by  other  reliable 
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authority  and  had  been  overruled.  (See  1  Redfield  on  Wills  [3d 
ed.],  §§  24,  292 ;  1  Jarman  on  Wais  [Eng.  ed.],  114 ;  CoUer  v.  Sager^ 
2  P.  Wms.,  623,  624 ;  Doe  v.  Sta^U,  2  T.  R,  685,  696.)  It  is  a 
singular  fact  that  on  this  subject  of  making  the  statute  express  the 
whole  law,  the  State  of  Massachusetts  should  differ  both  from  this 
State  and  from  England.  (2  Wash,  on  Real  Property,  697  [marg.] ; 
Mass.  Gen.  Stat.,  chap.  22,  §  11.)  This  provision  of  our  statute, 
by  which  the  will  of  an  unmarried  female  is  revoked  by  her  mar- 
riage, admits  of  no  exception  and  of  no  presumption  that  can 
defeat  it.  (4  Kent  Com.,  627,  528  [marg.  paging]  ;  Langdon  v. 
AstoT^s  ExytB.^  16  K  T.,  38 ;  AdatM  v.  Wmm^  7  Paige,  99 ; 
Delafidd  v.  Pariahy  25  N.  T.,  9,  99.) 

LSABNKD,  P.  J.  : 

Jessie  A.  Dunlop,  a  resident  of  this  State,  duly  executed  her 
will.  Subsequently,  in  Canada,  she  entered  into  an  ante-nuptial 
agreement,  by  the  terms  of  which  she  retained  full  control  of  her 
own  property.  A  few  days  afterward  she  married,  and  about  two 
months  after  her  marriage  she  died.  Her  marriage  and  death 
occurred  in  the  year  1874 ;  and  she  was  a  resident  of  this  State 
until  after  her  will  was  executed.  Her  will  was  presented  for  pro- 
bate, and  probate  was  refused  on  the  ground  of  her  subsequent 
marriage.     From  the  refusal  an  appeal  is  taken. 

The  question  involved  is  understood  to  have  been  decided  by 
this  court.  As  the  case  is  not  reported,  we  state,  briefly,  our 
views. 

The  statute  is  plain  and  peremptory.     Such  a  will  "shall  be 

deemed  revoked."  *    The  appellants  urge  that,  as  the  expression  is 

not  "  revoked,"  but  "  deemed  to  be  revoked,"  it  should  be  construed 

to  mean  only  a  presumptive  revocation,  open  to  explanation.     We 

think  not.     The  language  is  accurate.     Revocation  is  an  act  done 

by  the^r^,  by  which  he  recalls  his  will.     The  statute,  therefore, 

with  propriety  says,  not  that  the  marriage  revokes,  but  that  it  is  to 

be  deemed,  or  considered  the  same  as,  a  revocation.     It  is  not  a 

revocation,  but  it  has  the  effect  of  a  revocation.     The  statute  does 

not  say  that  marriage  shall  be  deemed  a  presumptive  revocation, 

but,  positively,  it  shall  be  deemed  a  revocation.     The  language  is 

positive. 

*2RS.,64,  §89. 
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And  it  is  well  to  have  a  deliiiite  rule  on  such  a  point,  and  not  to 
leave  the  matter  open  to  the  guesses  of  courts,  whether,  in  each 
particular  case,  the  person  intended,  or  did  not  intend,  to  leave  her 
will  in  force. 

The  reason  of  the  law  is  plain,  that  marriage  produces  such  new 
relationships  that  a  will  made  before  marriage  will  not,  as  a  gen- 
eral rule,  express  the  wishes  of  the  woman  after  her  marriage. 

We  see  nothing  in  the  so-called  married  woman's  acts  which 
should  modify  this  statute.  The  fact  that  a  married  woman  now 
has  power  to  make  a  will,  does  not  aftect  the  reason  of  the  law, 
which  is  mentioned  above.  To  illustrate  this,  the  previous  sections 
of  the  statute  declare  that,  in  certain  cases,  the  marriage  of  a  man 
and  birth  of  children,  shall  be  deemed  a  revocation  of  his  will. 
This  is  not  because  he  had  not  the  testamentary  power,  but  because, 
as  a  general  rule,  the  change  of  circumstances  prevents  his  will, 
made  previously,  from  expressing  his  wishes. 

The  same  may  be  said  as  to  the  ante-nuptial  agreement.  In  sub- 
stance, this  gave  to  the  deceased  the  same  rights  which  married 
women  have  now  under  the  laws  of  this  State.  It  gave  her,  or  pur- 
ported to  give,  the  power  to  dispose  of  her  property  after  mar- 
riage. But  she  did  not  exercise  that  power.  And  it  is  further 
important  to  notice  that,  even  if,  as  the  appellant  claims,  marriage 
were  only  a  presumptive  revocation,  there  was  no  act  of  the 
deceased,  after  such  revocation,  tending  to  rebut  the  presumption. 

As  the  marriage,  according  to  the  appellant's  views,  is  to  be  pre- 
sumed to  be  a  revocation,  and  as  that  is  the  last  act  of  the 
deceased  affecting  this  subject,  there  is  nothing  to  overthrow  the 
presumption. 

The  decree  should  be  affirmed,  with  costs  against  the  appel- 
lant. 

Present — Learned,  P.  J.,  Boardman  and  Jambs,  J  J. 

Ordered  accordingly. 
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WILLIAM  TOWNSEND,  Rbspondent,  v.  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant. 

Patmnger — UabUUy  cf  wmpany  for  wrongful  cbct  cf  conductor  in  eoUeeiing  tieketi. 

The  plunUff,  having  parchased  a  ticket  from  Sing  Sing  to  Rhinebeck,  entered  a       4h       217 
train  from  New  York  at  Sing  Sing,  which  stopped  at  Pooghkecpsie,  where  ^  J^  ^^  ^^ 
passengers  going  farther  north  were  accustomed  to  take  the  next  train.    Just  I 
before  coming  to  Poughkeepsie,  the  conductor  of  tlie  train  took  up  plaintiff's 
ticket    Plaintiff  having  entered  the  next  train  going  north  at  Poughkeepsie, 
the  conductor  of  that  train,  shortly  after  leaving  that  place,  demanded  his 
ticket,  and,  upon  his  refusal  to  pay    the  fare,  ejected  him  from  the  train, 
although  informed  by  the  plaintiff  and  other  passengers  that  the  other  con- 
dactor  had  taken  his  ticket.    In  an  action  brought  by  the  plaintiff  to  recover 
damages  for  such  expulsion,  hdd^  that  he  was  entitled  to  recover. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  apon 
the  verdict  of  a  jury. 

The  plaintiff  purchased  a  railroad  ticket  at  Sing  Sing  for  Bhine- 
beck.  With  this  ticket  in  his  po^ession,  he  went  on  a  train  from 
New  York  at  Sing  Sing.  This  train  went  no  farther  than  Pough- 
keepsie. It  was  customary  for  passengers  who  were  going  farther 
north,  to  take  another  train  at  Poughkeepsie.  After  the  train  on 
which  the  plaintiff  was  had  passed  Peekskill,  the  conductor  called 
for  tickets,  and  took  up  and  retained  the  ticket  of  the  plaintiff. 

Upon  the  arrival  of  the  train  at  Poughkeepsie,  as  the  train  went 
no  farther,  the  plaintiff  got  out  and  waited  for  some  twenty-five 
minutes  until  another  train  came  along,  which  was  going  north. 
He  got  into  this  train.  The  conductor  of  this  train  asked  him  for 
his  ticket.  The  plaintiff  told  the  conductor  that  he  had  purchased 
a  ticket  at  Sing  Sing  for  Rhinebeck,  and  that  the  other  conductor 
had  taken  it  up.  Some  of  the  passengers  told  the  conductor  that 
the  plaintiff  had  such  a  ticket.  The  conductor  told  the  plaintiff 
that  he  must  pay  the  fare.  The  plaintiff  refused  to  do  so,  and  was, 
for  this  reason,  put  off  the  car  at  Staatsburgh.  No  unnecessary 
Huw— Vol.  IV.  28 
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force  wa8  used.      The  plaintiff  sued   to  recover  damages.     He 
recovered  at  the  Circuit,  and  the  defendant  appeals. 

jp",  ZoomiSj  for  the  appellant. 

Samicel  Sand,  for  the  respondent. 

Learned,  P.  J. : 

As  the  acts  of  the  conductors  in  the  scope  of  their  duty  are  the 
acts  of  the  defendants,  the  case  stands  thus :  The  defendants  con- 
tracted with  the  plaintiflE  to  take  him  from  Sing  Sing  to  Rhinebeck. 
They  gave  him  a  ticket  which  he  was  to  show  in  the  cars,  when 
requested,  and  to  surrender  to  them  on  demand.  After  he  had 
traveled  for  some  distance,  they  required  him  to  surrender  his 
ticket,  and  he  did  so.  Then  they  requested  him  to  show  it,  and  as 
he  could  not  do  this  they  put  him  off  the  cars. 

If  the  train,  on  which  the  plaintiff  started,  had  gone  through  to 
Rhinebeck,  there  would  probably  be  no  question  made  of  the 
defendants'  liability.  No  one  would  claim  that  a  conductor  can 
take  up  a  passenger's  ticket,  and  then  put  him  off  the  cars  for 
his  inability  to  show  his  ticket,  without  rendering  the  company 
liable.  What  difference  can  it  make  that  the  plaintiff  was  obliged 
by  the  defendants  to  get  upon  another  train  in  order  to  complete 
his  journey  ?  The  defendants  urge,  that,  as  he  had  no  ticket  when 
he  got  on  the  train  at  Poughkeepsie,  he  was  to  blame  for  thus 
attempting  to  continue  on  his  way  to  Rhinebeck.  But  he  had  no 
notice  that  he  needed  a  ticket  any  longer.  The  company  had  taken 
up  that  which  he  had.  He  might  naturally  have  supposed  that  no 
further  call  would  be  made  on  him.  If  he  had  stayed  at  Pough- 
keepsie, without  attempting  to  go  farther  north,  that  would  have 
been  his  fault  or  negligence;  and  he  would  have  had  no  complaint 
against  the  company.  If  he  had  bought  another  ticket  at  Pough- 
keepsie, and  had  then  sued  the  company  for  the  extra  sum  paid, 
what  cause  of  action  would  he  have  had.  They  would  have  justly 
said :  We  never  refused  to  carry  you  to  Rhinebeck.  Taking  up 
your  ticket  was  no  refusal.  We  always  take  up  tickets  at  some 
point  before  the  end  of  the  journey. 

To  require  a  passenger  to  show  a  ticket  may  be  reasonable; 
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but  a  company  cannot  require  a  passenger  to  comply  with  a  regu- 
lation, compliance  with  which  they  have  themselves  prevented. 
Nor  can  it  be  said  that  the  act  of  the  conductor,  in  taking  up  the 
ticket,  was  wrongful  toward  the  passenger.  The  company  might 
take  up  their  tickets  wherever  they  chose,  *  but  they  could  not,  by  so 
doing,  acquire  the  right  to  refuse  to  transport  the  passenger. 

No  question  arises  here  whether  it  would  have  been  proper  for 
the  plaintiff  to  attempt  to  force  his  way  into  the  car  at  Pough- 
keepsie,  without  a  ticket,  if  his  entrance  had  been  objected  to  on 
that  ground.  He  went  into  this  car  without  objection,  and  in 
accordance  with  the  custom  of  those  travelers  on  the  Poughkeepsie 
train  who  were  going  farther  north.  "  It  follows,"  as  was  said  by  the 
Court  of  Appeals,  "  that  if  the  plaintiff  was  entitled  to  a  passage  on 
the  car  in  question,  without  the  payment  of  any  additional  fare,  his 
ejection  therefrom  was  unlawful,  f  That  case  seems  to  be  closely 
analogous  to  the  present.  In  the  case  of  Weaver  v.  Rome^  etc.j  B.  i?.,  X 
the  plaintiff  was  negligent.  Paying  for  three  tickets,  he  neglected  to 
obtain  more  than  two.  And  he  was  therefore  at  fault ;  like  a  pas- 
senger who  loses  his  ticket.  There  was  no  injustice,  therefore,  in 
making  him  bear,  so  far  as  his  right  to  travel  went,  the  conse- 
qaences  of  his  carelessness.  But  in  the  present  case,  the  plaintiff 
was  not  to  blame.  He  yielded  to  the  demand  of  the  defendants, 
a  demand  which  they  had  the  right  to  make,  it  would  seem,  when 
he  first  entered  the  car  at  Sing  Sing.  § 

The  decision  of  this  case  in  the  Court  of  Appeals,  ||  held  that 
exemplary  damages  were  not  proper.  And  the  charge  of  the  judge 
at  the  Circuit  on  this  trial,  limited  the  jury  to  damages  in  compen- 
sation. 

The  judgment  should  be  afiSrmed. 

Present  —  Leasited,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Judgment  afiirmed. 

•  Northern  R  R  Co.  t.  Page,  22  Barb.,  180 ;  Vedder  v.  Fellows,  20  N.  Y.,  126. 
tHamnton  v.lThird  Av.  R.  R  Co.,  58  N.  Y.,  26.  1 8  N.  Y.  S.  C,  270. 

gKorthem  R  R  Co.  v.  Page,  ut  gupra,  |  56  N.  Y.,  295. 
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EDMUND    H.    WATKINS,    Appellant,    v.    TIMOTHY    D. 

WILCOX   AND    OTHEB8,    RESPONDENTS. 

Beliffious  corporation  organized  under  act  of  1818 — tiatus  of  ^  when  muai  he  party 
to  action—when  one  corporator  may  bring  action  to  $et  aside  conveyance  made  by 
it  —  right  to  vote. 

In  an  action  brought  to  set  aside  an  order  changing  the  name  of  a  religious  cor- 
poration, the  corporation  must  be  a  party. 

When  property  of  a  religious  •corporation  is  sold  for  its  full  value,  and  the  only 
objectioD  to  the  sale  lies  in  alleged  irregularities  in  the  proceedings  before  the 
County  Court,  an  action  by  a  corporator  to  declare  the  conveyance  made  by 
the  corporation  void,  will  not  be  sustained. 

k  corporation  formed  under  section  2  of  "  an  act  to  provide  for  the  incorpoFA- 
tion  of  religious  societies,"  passed  April  5, 1813,  is  not  an  ecclesiastical  corpo- 
ration in  the  meaning  of  the  English  law;  but 'the  majority  of  the  corporators 
have  the  right  to  control  the  corporate  body  in  accordance  witli  their  beliefs, 
and  they  are  free  fh)m  any  ecclesiastical  restriction.  It  is  a  connection  with 
the  particular  society,  not  with  the  denomination  at  large,  that  gives  the  right 
to  vote. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  at  the 
Tompkins  Special  Term. 

The  religious  society  which  is  tlie  subject  of  controversy  in  this 
action,  was  incorporated  at  Ithaca,  New  York,  on  the  8th  day  of 
April,  1830,  under  the  general  act  for  the  incorporation  of  religious 
societies,  passed  April  5th,  1813.  The  corporate  name  of  the 
society  was  "  The  Elders  and  Deacons  of  the  Keformed  Protestant 
Dutch  Church  of  Ithaca." 

The  ecclesiastical  body,  or  church,  established  their  ecclesiastical 
relations  with  the  classis  of  Geneva. 

The  plaintiflF  was  a  member  of  the  congregation  at  the  organiza- 
tion of  the  society  in  April,  1830,  and  continued  such  member  of 
the  society  and  church  till  December,  1872. 

The  church  body  remained  in  ecclesiastical  connection  with  the 
classis  of  Geneva  till  December,  1872,  when,  by  the  unanimous 
vote  of  the  church,  except  the  plaintiff,  and  by  the  unanimous  vote 
of  the  society,  except  the  plaintiff,  this  ecclesiastical  connection 
was  severed. 

On  the  17th  day  of  February,  1873,  a  contract  was  made  for  the 
sale  of  the  parsonage. 
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On  the  29th  of  March,  1873,  the  name  of  the  society  was 
changed  by  order  of  Hon.  D.  Boardman,  a  justice  of  the  Supreme 
Court,  in  accordance  with  chapter  464,  Laws  of  1847,  and  chapter 
323,  Laws  of  1853. 

Samuel  A.  Footy  for  the  appellant. 
R  M.  French,  for  the  respondents. 

Leabned,  p.  J. : 

The  plaintiff  asks  for  relief  in  fieveral  respects. 

First.  He  asks  that  an  order  of  a  justice  of  this  court,  changing 
the  name  of  a  religious  corporation,  be  declared  void.  The  corpo- 
ration is  not  a  party  to  this  action,  and  he  is  only  one  of  the 
corporators.  It  was  not  necessary  that  all  the  corpomtors  should 
be  heard  upon  tliat  application.*  I  do  not  see  that  he  has  any 
standing  in  court  on  that  point. 

Second.  He  asks  that  an  order  of  the  County  Court,  authorizing 
the  sale  of  certain  real  estate  of  this  corporation,  together  with  the 
sale  in  pursuance  thereof,  be  declared  void.  The  purchaser  is  a 
party  to  this  action. 

There  may  be  cases  in  which  a  corporator,  making  the  corpora- 
tion a  party,  can  sustain  an  action  in  equity  to  declare  a  conveyance, 
made  by  the  corporation,  to  be  void.  Such  would  be  a  case  of 
fraud  and  collusion  between  the  purchaser  and  the  officers  of  the 
corporation.  There  is  nothing  of  that  kind  alleged.  It  is  not 
pretended  that  the  property  was  not  sold  for  a  fair  price  and  paid 
.for  hana  Jide;  or  that  the  avails  were  not  applied  as  directed  by  the 
order.  The  objections  raised  touch  the  legal  regularity  of  the  pro- 
ceedings before  the  County  Court,  and  the  validity  of  the  deed.  If 
the  purchaser's  title  be  defective  by  reason  of  any  of  these  matters, 
it  will  be  time  enough  to  try  that  question  when  the  corporation 
shall  bring  ejectment  against  him.  The  plaintiff  does  not  show 
himself  to  be  wronged,  when  the  corporation  has  received  full  pay- 
ment for  property  which  they  have,  as  he  alleges,  failed  to  convey 
by  a  good  and  valid  deed. 

Third.  He  asks  a  judgment  declaring  that  the  persons  who,  pre- 

*Law8  1858,  chap.  32){. 

Digitized  by  VjOOQ IC 


222  WATKINS  V.  WILCOX 

Third  Depabtmbnt,  April  Tbrm,  1875. 

vioug  to  a  day  named,  were  members  of  a  certain  religious  corporar 
tion,  and  who  seceded  that  day,  ceased  to  be  members  of  said 
corporation.  So  far  as  the  words,  "  members  of  that  church," 
imply  religious  rights  and  privileges,  we  have  nothing  to  do  with 
the  matter.  So  far  as  they  imply  civil  rights  —  that  is,  rights  to 
property,  or  rights  in  a  legal  corporation  —  no  judgment  would  be 
valid,  because  those  persons  are  not  parties.  Furthermore,  we  are 
not  to  pass  on  the  mere  question,  who  were  corporators  at  a  certain 
time,  until  some  one  claims  that  his  rights,  as  such  corporator,  were 
interfered  with ;  and  then  we  have  only  to  do  with  his  own  casa 

Fourth.  The  principal  matter  however  involved,  is,  the  question 
whether,  or  not,  certain  of  the  defendants  are  now  the  lawful  trustees 
of  this  corporation ;  and  the  principal  relief  asked  is,  that  the 
transfer  to  them  of  the  care  of  the  temporal  afeirs  should  be  held 
void,  and  that  the  consistory,  as  constituted  in  1872,  should  be 
adjudged  entitled  thereto. 

The  incorporation  in  question  was  formed  under  section  2,  of 
"an  act  to  provide  for  the  incorporation  of  religious  societies," 
passed  April  5th,  1813,  under  the  name  of  "  The  Elders  and 
Deacons  of  the  Protestant  Reformed  Dutch  Church  of  Ithaca."  It 
was  in  connection  with  the  general  synod  of  the  Reformed  Church 
in  America,  and  with  the  classis  of  Geneva,  an  inferior  ecclesiastical 
body  connected  therewith. 

In  July,  1872,  a  large  majority  of  the  church  and  congregation 
petitioned  the  classis  to  dismiss  the  church  from  its  ecclesiastical 
connection.  Nearly  all  the  consistory  did  the  same.  A  meeting 
of  the  consistory  in  October,  1872,  with  one  only  dissenting  (the 
plaintiflE),  requested  the  dissolution  of  the  relation  between  the  • 
church  and  that  classis.  The  matter  was  referred  by  the  classis 
to  a  committee,  who  reported,  and  whose  report  was  adopted 
April,  1873.  In  that  report  the  committee  state  that  the  connec- 
tion between  this  church  at  Ithaca  and  the  classis,  '^  was  and  is 
voluntary,  and  that  either  party  has  the  legal  right  to  terminate  it 
whenever  such  party  shall  think  proper."  But  the  classis  declined 
to  terminate  the  connection  itself. 

In  December,  1872,  a  resolution  was  passed  by  the  congregation, 
recommending  that  the  church  sever  its  relations  with  the  body  with 
which  it  was  connected.     The  vote  was  twenty-three  male  persons  in 
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favor,  and  one  opposed;  sixty  of  all  present  in  favor,  and  one 
opposed.  The  same  day  the  church  voted  to  disconnect  itself  from 
the  classis  of  Geneva,  and  the  general  synod  of  the  Ileformed 
Church  of  America.  The  vote  v^as  sixteen  male  members  in  favor, 
and  one  opposed ;  and  forty-six  of  all  members,  male  and  female 
present,  in  favor,  and  one  opposed. 

In  February,  1873,  the  consistory  of  the  church  voted  to  confide 
the  management  of  the  temporal  concerns  to  a  body  of  nine  trustees, 
under  chapter  90,  Lav^s  1835 ;  and  trustees  were  elected  accord- 
ingly. Subsequently,  an  application  was  made  to  a  justice  of 
the  Supreme  Court  for  a  change  of  the  name  of  the  church,  and  it  • 
was  changed  accordingly  to  "  The  First  Congregational  Church  of 
Ithaca,  New  York."  This  application  was  in  accordance  with  a 
unanimous  vote,  at  a  meeting  where  nearly  all  the  members  of  the 
ehurch  were  present. 

In  all  this,  how  has  the  plaintiff  been  injured  ?  The  change  of 
name  is  not,  of  itself,  a  change  of  religious  doctrine  or  systems ; 
although  it  may  be  significant  of  such  a  change.  For  instance,  if 
the  name  had  been  changed  to  ''The  Catholic  and  Apostolic 
Church  of  Ithaca,"  it  would  not  follow  that  the  defendants  had 
adopted  the  Irvingite  belief. 

Then,  as  to  the  election  of  trustees  to  manage  the  temporal 
affairs  of  the  church,  that  is  a  course  quite  consistent  with  the  doc- 
trines of  the  Dutch  Keformed  system,  and  adopted  by  some  of 
their  churches.  In  fact,  the  law  was  passed  for  their  especial 
benefit. 

The  consistory,  or  the  church,  have  elected  or  called  a  clergyman 
who  is  a  Congregationalist.  But  it  appears  that  clergymen  of  the 
Congregational  order  have,  in  other  instances,  preached  in  Dutch 
Beformed  churches.  The  plaintiff*,  however,  states  that  he  cannot 
conscientiously  worship  with  this  Congregational  church.  This 
would,  however,  seem  to  be  owing  to  a  change  in  the  form  of  wor- 
ship, as  there  is  no  proof  of  any  material  change  in  doctrine. 

But  it  may  be  well  to  examine  this  case  on  the  broad  grounds 
raised  by  the  plaintiff's  counsel.  In  substance,  these  are,  that,  as 
the  majority  of  the  congregation  have  severed  themselves  from  the 
old  ecclesiastical  connection,  the  property  belongs  to  the  minority. 
It  is  important  to  notice  here,  that  the  law  of  charitable  uses  has 
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no  existence  in  this  State.  "  Corporations  take  and  hold  property 
only  to  the  amounts,  and/br  the  purposes  prescribed  by  their  char- 
ters or  acts  of  incorporation."  *  And,  in  the  act  to  provide  for 
the  incorporation  of  religious  societies,  f  the  only  purpose  pre- 
scribed is  to  be  found  in  section  4.  There  it  is  said  that  the  trus- 
tees of  every  church,  congregation  or  society,  hold  the  real  and 
personal  estate  "for  the  use  of  such  church,  congregation  or  society, 
or  other  pious  uses." 

So  far,  then,  as  the  express  language  of  the  act  goes,  there  is 
nothing  which  declares  that  the  trustees  hold  the  property  for  the 
support  of  the  believers  in  any  particular  tenets.  That  act 
is  one  in  all  its  scope.  It  provides  for  the  incorporation  of 
religious  societies  in  three  different  cases:  First,  in  the  Prot- 
estant Episcopal  churches ;  second,  in  the  Dutch  Reformed ; 
third,  in  all  others.  In  each  instance  it  provides  for  the  election  of 
peraons  to  be  trnstees.  In  the  first,  these  are  the  rector,  wardens 
and  vestrymen ;  in  the  second,  the  minister,  elders  and  deacons; 
in  the  third,  those  who  are  elected  trustees.  But  in  each  case  their 
authority  is  not  by  virtue  of  any  ecclesiastical  oflBce ;  it  is  simply 
because  the  law  declares  them  to  be  trustees.  And  section  4 
speaks  of  all  these  trustees  alike,  giving  them,  in  each  case,  the 
same  powers. 

I  see  no  reason  to  think  that  the  trustees  of  societies  organized 
under  one  section  of  this  act,  have  any  different  rights  or  authority 
from  the  trustees  of  societies  organized  under  either  of  the  other 
sections;  or  that  any  system  was  intended  to  be  established  under 
section  3,  different  from  tliat  established  under  sections  1  and  2. 
The  counsel  for  the  plaintiff  urges  strongly  that  the  contrary  is 
true,  and  that  an  ecdesiastical  character  is  possessed  by  the  socie- 
ties formed  under  sections  1  and  2,  which  does  not  belong  to  those 
formed  under  section  3.  But  we  must  notice  that  there  are  many 
other  large  denominations  wliich  are  as  thoroughly  organized,  and 
are  as  much  accustomed  to  have  what,  by  a  misnomer,  are  called 
ecclesiastical  courts,  as  either  of  those  denominations  named  in  the 
first  and  second  sections.  Such,  to  name  no  others,  are  the  Pres- 
byterian, the  Methodist  Episcopal,  the  Lutheran.  Now,  the  reli- 
gious societies  connected  in  belief  with  these  organizations,  must 

*  Holmes  v.  Mead,  52  N.  Y.,  832.  t  Laws  of  1818,  chap.  60. 
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incorporate  themselves  under  the  third  section  of  the  act,  and  have   « 
done  80.     To  take  the  Presbyterian  denomination  as  an  illustra- 
tion :  it  has  its  session,  presbytery,  synod,  and  general  assembly ; 
Tory  closely  analogous  to  the  consistory,  classis,  particular  synod 
and  general  synod  of  the  Dutch  church. 

And  while  it  is  not  easy  to  measure  ecclesiastical  claims  to  juris- 
diction, those  of  the  Presbyterian  denomination  are  probably  as 
comprehensive  as  those  of  the  Dutch  Keformed.  Unless,  then, 
there  should  be  some  very  positive  indication  to  the  contrary,  it 
would  be  unreasonable  to  think  that  any  different  rights  or  duties 
were  given  by  the  same  act  to  the  religions  societies  and  their  trus- 
tees incorporated  by  the  Dutch  Keformed,  from  those  given  to  the 
societies  and  their  trustees  incorporated  by  the  Presbyterians. 

The  act  was  intended  to  form  a  general  system,  and  to  make 
only  such  variations  as  would  facilitate,  in  each  denomination,  the 
election  of  trustees,  by  harmonizing  such  election  with  old  and 
existing  customs. 

I  think,  then,  that  the  law  of  this  case  is  settled  by  the  decision 
of  Robertson  v.  BuUions*  and  by  the.  cases  which  have  followed 
the  views  there  expressed.  Beligious  societies  are  not  ecclesiastical 
corporations  in  the  meaning  of  the  English  law.  They  are  civil 
corporations.  The  coi'poration  consists  not  of  the  trustees  but  of 
the  members  of  the  society.  And,  in  the  language  of  that  decision, 
"  it  was  the  intention  of  the  legislature  to  place  the  control  of  the 
temporal  aflFairs  of  these  societies  in  the  hands  of  a  majority  of  the 
corporators,  independent  of  priest  or  bishop,  presbytery  or  synod,  or  ^ 
other  ecclesiastical  judicatory."  The  doctrine  laid  down  in  that 
case  is  affirmed,  in  language  directly  applicable  to  the  present 
controversy,  in  the  case  of  Petty  v.  Toolcer^^  and  again  in  Oram  v. 
Prussia  Society, X  It  is  followed  in  Bv/rrel  v.  Associate  Reformed 
Church,%  And  whether  these  decisions  were  made  in  cases  of 
corporations  organized  under  the  third  section,  or  under  the  first 
and  second,  does  not  seem  to  me  to  have  been  considered  important. 
The  language  of  the  decisions  is  general,  and  in  no  respect  limited. 
And,  if  we  examine  the  act  in  question,  we  shall  find  that  all  the 
provisions  giving  rights  and  powers  to  the  trustees,  are  general ; 
and  that  the  only  distinction  is  in  respect  to  the  mode  of  election. 

•  11 N.  T.,  248.         t  21  N.  Y. ,  267.        %  86  N.  Y.,  161.       g  44  Barb.,  282. 
Hto— Vol.  IV.  29 
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Thus,  Bection  4,  already  mentioned,  defines  the  powers  of  the 
"  trustees  of  every  church  congregation  or  society  hereinabove 
mentioned."  Section  8  deprives  th^  trustees  of  "  any  church 
congregation  or  society,"  of  the  power  to  fix  the  salary  of  a  minis- 
ter. Section  9  authorizes  "any  religious  corporation,"  etc.,  to 
reduce  the  number  of  its  trustees.  Section  11  gives  the  gen- 
eral power  to  apply  for  leave  to  sell  real  estate. 

It  is  insisted  that  one  qualification  of  a  voter  in  corporations, 
under  the  second  section,  is  to  be  a  communicant  in  good  standing, 
and  that  the  members  of  this  church  have  ceased  to  be  such.  The 
legislature,  by  the  act  of  1836,  *  authorized  any  church  in  connec- 
tion with  the  Reformed  Dutch,  to  modify  its  system  by  electing 
trustees.  It  is  not  found  by  the  referee  that  the  persons  who  voted 
for  these  trustees  were  not  members  of  that  church  in  good  standing. 
The  consistory  of  the  church  is  the  tribunal  which  decides  on  the 
standing  of  the  members,  and  that  body  had  not  excommunicated 
any  of  these.  Their  right  to  vote  was  undisturbed.  If  we  look 
at  the  first  section  of  this  act  by  way  of  illustration,  we  shall  see 
that  the  right  to  vote  depends  on  connection  with  the  particular 
organization  —  the  individual  society.  The  voter  is  one  "  who  shall 
have  belonged  to  such  church  or  congregation,"  etcs,,  "or  by 
some  joint  act  of  the  parties  and  of  the  rector,  whereby,"  etc. 
Thus  it  is  a  union  or  connection  with  the  particular  society,  not 
with  the  denomination  at  large,  which  gives  the  right  to  a 
vote.  The  same  is  seen  in  section  8,  qualified  by  section  7, 
making  stated  attendance  and  contribution  the  qualification.  And 
analogy  shows  that,  under  the  second  section,  the  good  standing 
which  is  said  to  be  necessary  under  "  the  rules  and  usages,"  is  a 
good  standing  in  the  particular  church  or  society.  It  seems  to  me, 
therefore,  to  follow  from  the  decisions  last  above  mentioned,  and 
from  the  case  of  Hohmea  v.  Mead^  that  the  majority  of  the  corpo- 
rators have  the  right  to  control,  and  that  they  are  free  from  any 
ecclesiastical  restrictions,  f  If  there  is  anything  contrary  to  this 
view  in  Watson  v.  Jonea^  X  ^^  ^^  ^^  decisions  of  other  States,  it  is 
not  binding. 

And  I  fully  agree  with  the  principle  which  thus  seems  to  note  to 
be  established.     In  spite  of  written  symbols,  the  beliefs  of  men 

•  Chap.  90.     t  See,  ateo,  AnBtin  v.  Searing,  16  N.  T.,  118.     %  18  WaBL,  714 
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change,  and  have  changed ;  and  I  look  with  no  favor  on  a  rule 
which  would  permit  the  past  generations  to  appropriate  property  to 
the  support  of  their  beliefs,  so  permanently  as  to  deprive  the  pres- 
ent of  the  use  of  such  property,  in  case  those  old  beliefs  shall  have 
passed  away. 
The  judgment  should  be  affirmed,  with  costs. 

Present  —  Lbasnkd,  P.  J.,  and  Jaios,  J. 

Judgment  affirmed,  with  costs. 


JOHN  0.  BROWN,  Rboeivbb,  etc.,  Respondent,  v.  EDWARD 
J.  BURHANS,  Appellant. 

Vbrran^ — whm  may  €xitt  with  executory  contract — Caoeat  emjOor — tohon  language 

only  dewriptive. 

A  warranty  may  exist  in  the  case  of  an  executory  contract,  when  the  defect  in 
the  property  is  incapable  of  discovery  at  the  time  of  delivery.  In  such  case 
the  purchaser  may  retain  the  property  and  sue  upon  the  warranty;  but  if  the 
defect  is  open,  visible,  and  notorious  at  the  time  of  delivery,  the  purchaser  is 
hound  to  reject  the  articles  and  rei\ise  to  receive  them  as  a  compliance  with 
the  contract,  or  he  will  waive  his  right  US  damages. 

Parke  Y.  The  Morris  Axe  Company  (54  N.  Y.,  586)  followed. 

Appeal  from  h  judgment  in  favor  of  the  plaiutifi,  entered  upon 
the  report  of  a  referee. 

The  plpintifE  brought  the  action  as  the  receiver  of  the  property 
of  Vamer  D.  Perry,  to  recover  a  balance  claimed  to  be  due  Perry 
for  pine  lumber  sold  to  defendant.  The  referee  found  that,  in  the 
ML  of  1869,  Perry  delivered  to  defendant,  in  Koxbury,  Delaware 
county,  12,000  feet  of  pine  lumber,  for  which  defendant  paid  him 
thirty-five  dollars  per  thousand.  This  lumber  was  good ;  called 
*  first  and  second  qualities.  After  the  delivery  of  this  quantity. 
Perry  entered  into  another  contract  with  defendant,  by  which  he 
agreed  to  deliver  to  him,  at  Roxbury,  100,000  feet  of  pine  lumber, 
at  the  price  of  thirty-five  dollars  per  thousand  feet.  Perry  agreed 
that  this  lumber  should  be  as  good  as  the  12,000  feet  previously 


Digitized  by 


Google 


228  BROWN  V.  BURHANS. 

Third  Department,  April  Term,  1875. 

delivered.  That  Perry,  between  November  Ist,  1869,  and  July 
1st,  1870,  drew  and  delivered  to  defendant  116,000  besides  the  first 
12,000.  That  defendant  paid  Perry  for  100,292  feet  of  the  lumber, 
at  the  rate  of  thirty-five  dollars  per  thousand,  and  that  15,708  feet 
were  not  paid  for.  That  tlie  defendant  received  this  amount  and 
converted  it  to  his  own  use.  That  the  100,292  feet  which  was  paid 
for,  was,  a  large  portion  of  it,  of  the  third  and  poorer  quality,  and 
the  average  value  thereof  was  ten  dollars  less  per  thousand  feet 
than  if  it  had  been  of  as  good  quality  as  the  contract  called  for : 
as  good  as  the  first  12,000.  That  said  defendant  examined  and 
found  fault  with  the  100,292  feet  of  lumber  during  the  time  it  was 
being  delivered,  and  on  several  different  occasions  notified  said 
Perry  that  the  same  did  not  conform  to  the  contract,  and  that  he 
would  not  receive  the  same  ;  refused  to  let  Perry  leave  such 
lumber  on  his  premises,  and  ordered  him  to  take  it  away.  That, 
at  the  time  defendant  paid  the  last  installment  on  the  100,292,  he 
notified  Perry  that  he  made  it  under  protest,  and  would  sue  him 
for  the  damages  sustained  by  him  in  consequence  of  the  lumber's  not 
being  as  good  as  Perry  agreed  to  deliver.  The  referee  also  finds 
that  the  16,708  feet  were  of  the  second,  third  and  fourth  qualities, 
and  worth  only  about  twenty  dollars  per  thousand.  That  Perry 
claimed  that  the  lumber  cost  thirty  dollars  per  thousand  at  the 
mill,  and  all  he  wanted  was  five  dollars  per  thousand  for  drawing 
it,  when,  in  fact,  it  cost  but  twenty-six  dollars*  per  thousand,  and 
that  defendant  knew  this  at  the  time  he  paid  Perry. 

The  referee  found,  as  conclusions  of  law,  that  defendant,  having 
accepted  and  paid  for  100,292  feet  at  the  contract-price ;  having  had 
full  opportunity  to  examine  the  same,  and  with  full  knowledge  of 
its  defects,  and  not  having  returned  or  offered  to  return  the  lumber, 
but  having  converted  the  same  to  his  own  use,  was  presumed,  in  law, 
to  have  acquiesced  in  its  quality,  and  his  right  to  recoup  or  counter- 
claim damages  did  not  survive  such  acceptance.  That  defendant, 
having  paid  Perry  for  lumber  at  thirty-five  dollars  per  thousand, 
with  knowledge  that  it  only  cost  him  twenty-six  dollars  at  the  mill,j 
was  thereby  estopped  from  recouping  damages  on  account  of  any 
misrepresentations  made  by  Perry  in  that  particular.  That  there 
was  no  special  bargain  made  as  to  price  of  15,708  feet,  and  the 
defendant  was,  therefore,  obliged  to  pay  what  it  was  actually  worth. 
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Gilbert  dk  Maynard^  for  the  appellant.  The  vendee  in  an  execu- 
tory contract  of  sale,  with  warranty  as  to  the  quality  of  the  article 
contracted  for,  upon  receipt  of  the  article  and  subsequent  discovery 
of  a  breach,  is  not  bound  to  return  or  offer  to  return  the  property, 
bat  may  retain  and  use  the  same,  and  have  his  remedy  upon  the 
warranty.  {Day  v.  Pool^  52  N.  T.,  416.)  Upon  a  sale  of  goods,  to 
be  delivered  at  a  future  day,  with  an  express  warranty  as  to  quality, 
the  right  of  action  for  a  breach  survives  the  receipt  and  use  of  the 
goods  without  notice  of  defects,  or  offer  to  return.  (  Waring  v. 
Jfown,  18  Wend.,  425;  Voorhies  v.  Earl,  2  Hill,  288;  Cary^. 
Oraman,  4  id.,  625 ;  Bume  v.  Dodd,  5  N.  T.,  95 ;  Bead  v.  Ban- 
daU,  29  id.,  858;  Footev.  Bentley,  44  id.,  166;  MuU&r  v.  IkOj 
14  id.,  697 ;  Bennett  v.  Cooky  45  id.,  266.) 

George  Adee,  for  the  respondent.  ^^The  defendant,  having 
accepted  and  paid  for  100,292  feet  of  pine  lumber,  at  the  con- 
tract-price, and  having  had  full  opportunity  to  examine  the  same, 
with  a  full  knowledge  of  its  defects,  and  not  having  returned, 
or  offered  to  return  said  lumber,  but  having  converted  the  same 
to  his  own  use,  is  presumed,  in  law,  to  have  acquiesced  in  its 
quality,  and  his  right  to  recoup  or  counter-claim  damages  does 
not  survive  such  acceptance."  This  was  a  parol  executory 
contract  for  the  sale  and  delivery  of  100,000  feet,  or  more,  of 
pine  lumber,  at  thirty-five  dollars  per  thousand,  and  although, 
perhaps,  void  by  the  statute  of  frauds  at  its  inception,  yet  it 
was  rendered  valid  and  binding  upon  the  parties  by  a  Subse- 
quent delivery  and  acceptance  of  the  lumber.  (1  Wait's  Law 
and  Practice,  472,  and  cases  cited ;  Sprague  v.  Blake,  20  Wend., 
61;  Flanagan  v.  Deman^eat,  8  Bob.,  173;  Warram,  v.  Van 
Pdt,  4  E.  D.  Smith,  202;  MoKnight  v.  DunUp,  5  K  Y.,  587.) 
In  cases  of  executory  contracts  for  the  sale  and  delivery  of  personal 
property,  the  remedy  of  the  vendee  to  recover  damages,  on  the 
ground  that  the  article  furnished  does  not  correspond  with  the  con- 
tract, does  not  survive  the  acceptance  of  the  property  by  the  vendee 
after  opportunity  to  ascertain  the  defects,  unless  notice  has  been 
pven  to  the  vendor,  or  the  vendee  offers  to  return  the  property. 
{Seed  V.  BandaUj  29  N.  Y.,  368 ;  Parka  v.  Morris  Axe  and  Tool 
Co.,  54  id.,  686,  590;  Pomeroy  v.  Shaw,  2  Daly,  267;  Fieher  v. 
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Merwin,  1  id.,  234 ;  Bust  v.  Eckler^  41  N.  Y.,  488 ;  Peiereon  v. 
Ayersy  24  E.  L.  and  K,  382;  Werner  v.  Wisnery  61  Barb.,  638; 
Leavenworth  v.  Packer y  62  id.,  182  ;  Fitch  v. .  CarpenUty  43  id., 
40,  per  MiLLBB,  J. ;  Ddafidd  v.  DeOraWy  9  Bosw.,  1 ;  S.  0.,  3 
Keyes,  467 ;  Pike  v.  Naahy  1  id.,  836 ;  Fisher  v.  Samunday  I 
Camp.,  190;  Hopkins  v.  Applebyy  1  Stark.,  477.)  A  refasal  to 
receive  means  never  to  receive,  unless  there  should  be  a  subsequent 
arrangement,  or  some  understanding  made  between  the  vendor  and 
vendee.  {Sprague  v.  Blakey  20  Wend.,  60,  and  cases  cited ;  Reei 
V.  Ram^daUy  29  N.  Y.,  358,  365-367;  Hargons  v.  Stoney  5  id., 
73,  86 ;  Howard  v.  Hoeyy  23  Wend.,  361 ;  Hart  v.  WrigMy  17 
id.,  277;  S.  C,  18  id.,  449;  2  Kent's  Com.,  480;  Chanter  v.  Hop- 
hmsy  4  Mees.  &  Welb.  [Exch.],  399.) 

BOARDMAN,  J.  : 

I  think  the  judgment  should  be  affirmed.  In  my  judgment 
there  is  no  warranty.  The  language  used  in  making  the  contract 
was  simply  descriptive.  It  would  have  been  the  same  if  Perry  had 
said,  I  will  sell  you  100,000  feet  of  first  and  second  quality  of 
lumber,  and  delivered  the  same  lumber  in  performance.  In  such  a 
case,  Heed  v.  HandaU*  would  control. 

But  if  it  can  be  said  that  there  is  a  warranty,  still  a  warranty 
does  not  apply  to  open  and  visible  defects.  The  principle  expressed 
in  Pa/rks  v.  The  Morris  Axe  Co.  f  is,  that  a  warranty  may  exist 
and  be  enforced  in  the  case  of  an  executory  contract,  when  the 
defect  in  the  property  is  incapable  of  discovery  at  the  time  of 
delivery.  Under  such  circumstances,  the  purchaser  may  retain  the 
property  and  sue  upon  the  warranty.  But  if  the  defect  is  open, 
visible  and  notorious,  at  the  time  of  delivery,  the  purchaser  is 
bound  to  reject  the  articles,  and  refuse  to  receive  them  as  a  compli- 
ance with  the  contract,  or  he  will  waive  his  right  to  damages.  If 
I  sell  a  horse  with  warranty  of  soundness,  he  having  one  ear  oS, 
and  the  purchaser  accepts  him,  seeing  the  defect,  he  cannot  after- 
ward sue  for  such  defect,  and  recover  damages  therefor.  So  in  this 
case,  the  purchaser  received  this  lumber  with  full  knowledge  that 
it  was  inferior  to  that  contracted  for  and  paid  for,  and  converted 
the  same  to  his  own  use.    The  case  last  cited,  and  others  of  like 

♦29N.T.,a68.  tWN.T.,58«. 
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import,  all  recognize  a  distinction  between  the  acceptance  of  arti- 
dea  with  latent  defects,  and  those  having  open  and  visible  defects. 
In  the  latter  case,  the  purchaser  should  be  estopped  from  claiming 
damages  where  he  had  accepted  the  property  under  a  contract,  with 
fall  knowledge  of  the  facts.  * 

The  referee  does  not  find  any  warranty.  The  evidence  does  not 
establish  a  warranty.  The  defendant  did  not  rely  upon  a  warranty 
when  he  accepted  the  lumber,  because  he  then  knew  the  lumber 
was  defective.  Perry  did  not  own  the  lumber  when  the  contract 
was  made.  He  bought  it  to  make  his  profit  by  teaming.  Under 
all  these  facts  it  would  not  be  fair  dealing  to  allow  defendant  to 
take  the  lumber  and  pay  for  it  on  the  contract,  and  then  maintain 
an  action  for  damages  upon  a  daim  of  warranty. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

LxABNJED,  P.  J.,  concurred. 
Judgment  affirmed. 


EDWARD  D.  OLAYES,  Appellant,  v.   HENRY  HOOKER 
ATO  ALFRED  BAKEN,  Rbspondbnts. 

Uwwry — ^«?wm«c2  ^  2»  2001  <k?n^ac<tM — h/owpUaded-^wmtmoe, 

A  promisBory  note,  made,  dated  and  payable  in  this  State,  is,  so  far  as  the  question 
of  Tisiiry  is  concerned,  a  New  York  contract,  and  its  validity  is  to  be  deter- 
mined by  the  laws  of  this  State,  although  n^otiated  in  a  foreign  country,  at  a 
rate  lawful  there  but  usurious  here. 

In  pleading  usury,  the  transaction  should  be  correctly  set  out  in  substance;  but 
where  on  the  trial  the  evidence  tends  to  prove  a  usurious  agreement,  differing 
from  the  one  alleged  in  the  answer  in  several  particulars,  but  not  in  its  entire 
8coi>e  and  meaning,  and  the  plaintiff  is  not  misled  thereby,  the  variance  will  be 
deemed  immaterial. 

Appeal  from  a  jadgment  in  favor  of  the  defendants,  entered 
npon  the  report  of  a  referee. 

^Schuyler  v.  Buss,  2  Caines,  208;  Wilbur  v.  Oartright,  44  Barb.,  586;  Jennings 
T.  Chenango  Insurance  Co.,  2  Den.,  79;  Bhrdseye  v.  Frost,  84  Barb.,  867;  see  also 
BDst  V.  Sdder,  41 N.  Y.,  488. 
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Vary  <&  Stone^  for  the  appellant.  The  legality  of  the  transac- 
tion should  be  tested  by  the  laws  of  the  place  where  the  con- 
tract was  made.  {Bowen  v.  Bradley,  9  Abb.  [N.  S.],  396; 
Cope  V.  Wheeler,  41  K  Y.,  303 ;  Story  on  Conflict  of  Laws,  §§  364, 
867,  372,  424,  427;  Hoaford  v.  NichoU,  1  Paige,  220;  Ahd  v. 
DoiiglaSf  4  Denio,  305  ;  Young  v.  Brush,  28  N.  Y.,  674;  Mohols 
V.  ZeveU,  4  Sandf .,  253,  876 ;  Balme  v.  Womhough,  38  Barb.,  352 ; 
BaoJcman  v.  Jenka,  55  id.,  468,  opinion  by  Bookes.)  The  answer 
must  set  out  the  usury  correctly.  {Manning  v.  Tyler,  21  N.  Y., 
567 ;  OuOer  v.  Wright,  22  id.,  472.)  The  case  oi  Jewell  v.  Wrigkt{ZO 
N.  Y.,  259),  only  decides  that,  when  the  rate  of  interest  is  illegal 
both  at  the  place  of  discount  and  the  place  of  payment,  on  an  attempt 
to  enforce  payment  in  this  State,  the  laws  of  New  York  applicable 
to  forfeiture  for  usury  will  control.  Beyond  this  it  has  not  been 
followed.  {Mrat  National  BamJc,  N.  Y.  v.  Morris,  8  Sup.  Ct 
[1  Hun],  680;  City  Samngs  Bank  v.  Bidwell,  29  Barb.,  325; 
Bowen  v.  Bradley,  9  Abb.  [N.  S.],  395 ;  Bank  Georgia  v.  Lewin, 
45  Barb.,  340.)  In  the  administration  of  the  bankrupt  act,  notes 
made  and  signed  in  Philadelphia,  but  delivered  and  discounted  in 
New  York,  are  governed,  as  to  the  question  whether  they  are  void 
for  usury,  by  the  laws  of  New  York.  The  place  where  a  note  is 
first  negotiated  is  the  place  of  the  contract.  1871,  Matter  of 
Conrad  (8  PhUa.  [Pa.],  147.)  "  Phila.  [Pa.],"  means  Federal  and 
State  Courts  Decisions,  published  in  the  Legal  Intelligencer  dur- 
ing 1870  and  1871,  by  Henry  E.  Wallace;  Vol.  8. 

Myers  dk  Morris,  for  the  respondents.  The  note  being  made 
and  also  indorsed  in  this  State,  and  payable  in  this  State,  the  laws 
of  this  State  are  to  govern,  so  far  as  the  defense  of  usury  is  con- 
cerned. {OuOer  V.  Wright,  22  N.  Y.,  472 ;  JeweU  v.  Wright,  30  id., 
259 ;  Hacketstown  v.  Ilea,  6  Lans.,  455 ;  Williams  v.  Fitzhugh,  37 
N.  Y.,  451,  452;  Cope  v.  Wkeeler,  41  id.,  303,  309.)  The  note 
having  been  discounted  before  inception,  at  a  greater  rate  than 
seven  percent  per  annum,  is  usurious  and  void.  {CaUvn  v.  Ovmler, 
11  N.  Y.,  368 ;  N^eU  v.  Doty,  33  id.,  83.)  The  rules  provided 
by  the  Code  in  relation  to  a  variance  between  the  pleading  and  the 
proof,  apply  as  well  to  the  defense  of  usury  as  to  other  defenses; 
and  the  strict  rule  which  formerly  prevailed  as  to  this  defensei  has 
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been  changed  by  the  Code.  {Catlin  v.  Gunter^  UN.  Y.,  373, 
374,  375 ;  Dayal  v.  Simmons,  23  id.,  491-493 ;  Gnggs  v.  Howey  3 
Eeyes,  169.)  A  statement  of  the  usurious  agreement,  in  substance, 
ia  all  that  is  required.  (23  N.  Y.,  493  ;  11  id.,  376,  376.)  Where 
the  transaction  is  alleged  to  be  that  of  the  principal,  and  it  turns 
oat  on  the  trial  to  be  that  of  the  agent  (which  is  this  case),  the  vari- 
ance is  not  fatal,  but  is  the  subject  of  an  amendment,  and  may  be 
difiregarded  on  appeal.  {Bennet  v.  Judaon,  21  N.  Y.,  238.)  The 
case,  as  printed,  does  not  show  the  answer  to  have  been  amended ; 
bat  that  cannot  be  taken  advantage  of  on  appeal  so  long  as  the 
amendment  was  allowed.  The  court  has  the  right  to  allow  an 
amendment  even  on  appeal.  {Boite  v.  Orahamj  UN.  Y.,  237; 
Foots  V.  RobertB,  7  Rob.,  17;  Bowdoin  v.  Coleman,  3  Abb.,  431; 
HaTr<ywer  v.  Heath,  19  Barb.,  331,  338 ;  Cody  v.  AUm,  22  id., 
838.) 

James,  J. : 

This  case  comes  here  by  appeal  upon  a  case  and  exceptions.  The 
facts  found  by  the  referee  are  not  excepted  to ;  the  only  exceptions 
noted  are  to  the  conclusions  of  law  found  by  the  referee.  The  action 
was  to  recover  on  a  promissory  note  of  $1,000,  made  and  dated  at 
Horristown,  New  York,  October  11, 1872,  and  payable  at  the  First 
National  Bank  of  Syracuse,  New  York-  The  makers  of  the  note  were 
the  firm  of  Burrows,  Bro.  &  Co. ;  it  was  indorsed  by  Ford,  one  of 
said  firm,  and  by  the  defendants  as  accommodation  indorsers.  All 
the  parties  but  Ford  were  at  the  time  residents  of  Morristown,  afore- 
said. The  defense  was  usury.  It  appeared  that  after  the  note  was 
made  and  indorsed,  Burrows,  one  of  the  firm  of  makers,  took  this 
note  and  other  notes  to  Brockville,  Canada,  and  applied  to  one 
Harding  to  raise  money ;  asked  Harding  to  diBCOunt  said  notes. 
Harding  said  he  was  sholt,  but  would  buy  the  notes  if  he  could 
raise  the  money.  Burrows  inquired  if  he  could  not  raise  the  money 
fi*om  the  banks  or  from  Clayes  (who  is  the  plaintifi),  or  from  other 
persons ;  Harding  said  he  would  see.  Harding  did  apply  to  plain- 
tiff to  buy  said  notes,  and  plaintiff  thought  he  would.  Afterward, 
Burrows  sold  to  Harding  the  note  in  suit ;  another  note  made  and 
indorsed  by  the  same  parties  for  $500,  at  four  months ;  five  business 
notes,  amounting  to  $791.97  (amounting  in  all  to  $2,291.97),  and 
Huh— Vol.  IV.  80 
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delivered  as  security  for  the  business  notes,  another  note,  dated 
October  11,  1872,  at  four  months,  made  by  Burrows,  Bro.  &  Co., 
and  indorsed  by  Ford.  That  said  notes  were  sold  by  Burrows  lo 
Harding,  at  a  discount  of  over  twelve  per  cent  per  annum  for  the 
time  they  had  to  run  before  maturity.  After  this  agreement 
between  Burrows  and  Harding,  and  the  delivery  of  the  notes, 
Harding  sold  tlie  note  in  suit  of  $1,000,  the  other  $1,000  note 
delivered  as  security  for  the  business  notes,  and  the  $500  note  (they 
all  then  having  less  than  four  months  to  run),  to  the  plaintiff  for 
$2,405,  a  discount  of  over  ten  per  cent ;  and  after  such  sale  to 
plaintiff,  Harding  paid  to  Burrows  the  purchase-price  of  said  notes. 
Such  sale  or  sales  were  lawful  in  Canada.  The  note  in  suit  was,  at 
maturity,  duly  presented  and  protested.  The  referee  held  that  the 
validity  of  said  note  must  be  determined  by  the  laws  of  this  State; 
that  by  such  laws  the  sale  to  Harding  was  usurious ;  that  never 
having  had  a  valid  inception  before  its  transfer  to  the  plaintiff,  it 
was  in  his  hands  usurious  and  void;  and  that  defendants  were 
entitled  to  have  their  answer  amended  so  as  to  conform  to  the  facts 
proved. 

As  a  general  rule,  the  law  of  the  place  where  contracts, 
purely  personal,  are  made,  must  govern  as  to  their  construction 
and  validity.  In  this  case,  the  note  was  made  and  dated  in  the 
State  of  New  York,  and  payable  in  this  State,  and  therefore,  by 
the  laws  of  this  State,  so  far  as  the  question  of  usury  is  concerned, 
it  is  to  be  treated  as  a  New  York  contract,  and  its  validity  construed 
by  the  laws  of  this  State,  although  negotiated  in  a  foreign  country, 
at  a  rate  lawful  there  but  usurious  here.* 

Under  the  laws  of  this  State,  the  negotiation  of  the  note  in  suit 
was  usurious  and  void.  I  am  aware  that  these  cases  in  the  Court 
of  Appeals  have  been  reviewed  by  the  Superior  Court  of  Buffalo, 
in  Bowen  v.  Bradley y^  and  pronounced  unsound.  Still  I  feel 
bound  to  follow  the  appellate  court.  The  rate  deducted  from 
these  notes  at  the  time  of  sale,  is  stated  in  the  finding  at  twelve 
and  a  half  per  cent  per  annum,  and  I  think  that  finding  was  war- 
ranted by  the  evidence. 

♦Curtis  V.  Leavitt,  16  N.  Y.,  9,  227;  Jewell  y.  Wright,  80  id.,  269;  Cope  v. 
Wheeler,  41  id.,  d08. 
t9Abb.  (N.  8.),  896. 
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In  pleading  usury,  the  transaction  should  be  correctly  set  out  in 
substance.  *  I  think  the  answer  does  substantially  state  the  tmns- 
action  as  proved  and  as  found  by  the  referee.  It  is  claimed  that 
the  answer  sets  up  usury  in  the  purchase  by  the  plaintiff,  and  that 
there  was  no  usury  in  such  purchase.  That,  however,  depends 
upon  Harding's  true  position  in  the  transaction.  Was  he,  in  reality, 
the  purchaser  from,  or  the  agent  of  Burrows  i  If  Harding  was  a 
purchaser,  the  transaction  with  him  was  usurious ;  if  an  agent,  the 
transaction  with  plaintiff  was  usurious.  As  it  affected  th^  defend- 
ants, the  transaction  was  usurious  whichever  way  is  the  truth.  And 
it  is  even  now  quite  difficult  to  determine  Harding's  position.  He 
made  the  contract  of  purchase,  but  did  not  pay  therefor  until  after  the 
sale  to  plaintiff.  But  as  this  was  only  a  question  of  pleading,  the 
usury  being  established,  it  was  proper  to  allow  the  answer  to  be 
t  onformed  to  the  facts  proved.  It  is  one  of  the  cases  contemplated 
by  section  173  of  the  Code.  While  the  Code  has  not  relaxed  the 
rule  requiring  facts  to  be  stated  in  a  pleading  essential  to  make  out 
usury,  as  to  variances,  its  provisions  are  as  applicable  to  usury  as 
to  other  cases. 

It  was  held  in  CatUn  v.  Ounter,  f  that  when,  on  the  trial,  the 
evidence  tended  to  prove  an  usurious  agreement,  differing  from 
the  one  alleged  in  the  answer  in  several  particulars,  but  not  in  its 
entire  scope  and  meaning,  the  plaintiff  giving  no  proof  that  he 
was  misled  thereby,  to  his  prejudice,  the  variance  should  be  deemed 
immaterial. 

The  case  was  properly  disposed  of,  and  the  judgment  should  be 
afSrmed. 

Present  —  Leabnxd,  P.  J.,  Boabdman  and  Jajibs,  J  J. 

Judgment  affirmed. 

♦»5N.Y.,49,  14a  tllN.  Y.,868 
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JOHN  M.  PECK,  Respondent,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
Appellant. 

BaUroad  Co,  —  wTien  liable  for  acta  of  it8  agents —  act  within  scope  ofemploymeni'- 
Mtcesme  damages — verdict  ofjwry-^when  set  aside  for. 

Where  a  brakeman  who  had  been  directed  to  notify  passengers  attemptinj^  to 
enter  a  certain  car  that  it  was  reserved  for  ladies,  and  to  show  them  to  some 
other  car,  removed  from  said  car  a  person  who  had  entered  it,  after  being  for- 
bidden to  do  so,  and  in  so  doing  used  unnecessary  violence:  held^  that,  even  if 
the  brakeman  exceeded  his  orders  in  ejecting  the  plaintiff,  yet,  as  between  the 
latter  and  the  company,  it  was  enough  that  the  act  was  done  in  the  prosecution 
of  the  company's  business,  and  that  it  was  liable  therefor. 

In  actions  other  than  those  on  contracts,  sounding  in  damages,  it  is  strictly  within 
the  province  of  the  jury  to  estimate  the  loss  suffered,  and  courts  will  not  inter- 
fere unless  there  is  manifest  abuse,  or  the  sum  is  so  large  as  to  show  that  the 
jury  were  affected  by  passion,  prejudice  or  some  undue  influence 

Appeal  from  an  order  denying  a  motion  for  a  new  trial,  made  on 
the  Tniimtes  of  the  justice  before  whom  the  case  was  tried. 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  being  forcibly  removed  from  one  of  defendant's  cars, 
by  an  employe  of  the  company.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff  for  $5,000. 

A  motion  was  made  on  the  minutes  for  a  new  trial,  and  denied, 
with  leave  to  make  a  case  and  exceptions  to  be  heard  at  the  General 
Term,  in  the  first  instance. 

Frank  Loomia^  for  the  appellant. 

A,  e/".  Pa/rker^  Jr.j  for  the  respondent. 

James  J.: 

On  the  lOth  of  January,  1871,  the  plaintiff*,  having  purchased  a 
ticket  for  defendant's  road,  sought  to  enter  a  car  and  was  notified 
by  an  employe  of  the  company  that  the  car  he  was  about  to 
enter  had  been  set  apart  for  ladies,  and  gentlemen  accompany- 
ing ladies,  and  directed  him  to  a  forward  car.  This  employe 
had     been    stationed    at    the    train    by    a    person    in    charge 
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there,  directed  to  prevent  gentlemei),  unaccompanied  by  ladies, 
from  entering  said  car.  On  receiving  the  notfce  and  direction, 
plaintiff  got  upon  the  platform  of  a  car  next  in  rear  of  the  ladies' 
car,  looked  in  a  moment,  then  tnmed  and  entered  said  ladies'  car ; 
the  employe  arrested  his  progress,  and  removed  him  from  the  car 
by  force. 

When  the  plaintiff  rested  his  case,  a  motion  was  made  for  a  non- 
snit,  on  the  ground  that  the  brakeman  was  not  acting  within  the 
scope  of  his  employment  in  removing  plaintiff,  and  therefore 
defendant  was  not  liable  for  his  act.  This  motion  was  denied,  and 
defendant  excepted. 

That  a  master  is  not  liable  for  the  wrongful  acts  of  his  servant, 
unless  done  in  his  service,  and  within  the  scope  of  his  employment, 
will  not  be  disputed.  If  the  employe  who  removed  the  plaintiff 
is  to  be  regarded  as  a  brakeman,  unauthorized  to  perform  any 
duties  other  than  such  as  pertained  to  that  office,  and  volunteered 
the  act  in  question  without  other  authority  or  direction,  then  the 
defendant  was  not  liable  in  this  case.  But,  as  brakeman,  he  was 
an  employe  of  the  company,  subject  to  its  authority  and  the 
direction  of  its  officers,  and,  as  such  employe,  he  was  directed  by 
the  person  in  charge  to  see  that  gentlemen,  without  ladies,  did  not 
enter  that  car,  and  it  was'in  the  performance  of  that  service  he  did . 
the  act  complained  of.  It  is  true  he  was  not  ordered  to  remove 
persons  from  the  car ;  his  orders  were  to  notify  gentlemen  not  in 
charge  of  ladies  that  such  car  was  reserved,  and  direct  them  to  cars 
forward ;  so  that,  in  removing  plaintiff,  he  clearly  exceeded  the 
orders  given  him.  But  this  fact  the  plaintiff  could  not  know.  As 
between  him  and  the  company,  it  was  enough  that  the  act  was 
done  in  the  prosecution  of  his,  the  master's,  business,  and  if  the 
servant  deviated  from,  or  exceeded  his  instructions,  that  fact  did 
not  excuse  the  master  from  responsibility.  The  order  to  the  brake- 
man,  and  his  performance  of  it,  warrant  the  conclusion,  even  as  a 
matter  of  law,  that  he  was  acting  within  the  scope  of  the  employ- 
ment he  was  there  set  to  perform,  if  persons  disregarded  his 
directions  and  persisted  in  entering  the  car. 

The  defendant  had  the  right  to  set  apart  a  car  for  lady  pas- 
sengers, and  exclude  other  persons  from  it ;  if  other  persons,  after 
notice,  persisted  in  entering  it,  the  defendant  had  the  right  to 
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enforce  their  removal,  using  no  more  force  than  necessary  for  that 
purpose.  The  brakeman  did  no  more  than  the  master  had  the 
right  to  do,  under  the  circumstances,  and  the  presumption  is,  that 
in  doing  it  he  was  acting  within  the  scope  of  his  then  employment.* 
Therefore  the  motion  for  a  nonsuit  was  properly  denied. 

There  are  several  other  exceptions  in  the  case,  but  none  which  I 
deem  it  necessary  to  discuss ;  none  well  taken. 

The  more  important  question  presented  by  the  case  arises  on  the 
motion  for  a  new  trial,  on  the  ground  of  excessive  damages.  It  is 
certain  there  was  no  malice  in  this  case,  either  on  the  part  of 
the  defendant  or  the  servant  who  did  the  act  complained  of;  it  was 
simply  the  exercise  of  more  force  than  necessary  in  the  accomplish- 
ment of  a  legal  act.  It  was  not  a  case,  therefore,  calling  for  puni- 
tive damages,  but  simply  one  for  compensation  for  the  pain,  suffer- 
ing and  loss  of  time  occasioned  by  the  act.  Upon  this  question 
no  evidence  was  given  bj'  the  plaintiff  other  than  his  own ;  no 
medical  attendant,  to  show  his  condition,  was  called,  nor  any  medi- 
cal expert  to  establish  that  the  sickness,  pains  and  sufferings  stated 
by  himself,  were  the  result  natural  or  probable  of  the  force  used ; 
while  a  medical  expert  was  called  on  the  part  of  the  defense,  who 
testified  that  the  sickness  and  pains  described  by  plaintiff,  were  not 
the  natural  or  probable  result  or  effect  of  the  force  used  upon  him, 
and  attributed  the  sickness  and  paius  to  causes  pertaining  to  the 
plaintiff.  The  plaintiff's  statements  of  his  injuries,  in  their  nature 
and  duration,  are  inconsistent  with  his  condition  and  acts  after  the 
occurrence.  His  whole  statement  as  to  the  nature,  degree  and 
extent  of  his  injuries,  is  improbable,  from  the  force  used,  and  the 
manner  of  its  use  upon  him,  and  leaves  the  impression  that  his 
relation  of  it  is  highly  colored. 

In  actions  other  than  those  on  contracts,  sounding  in  damages,  it  is 
strictly  within  the  province  of  the  jury  to  estimate  the  loss  suffered, 
and  courts  are  reluctant  to  interfere,  and  will  not  interfere,  unless 
there  is  manifest  abuse,  or  the  sum  is  so  large  as  to  evidence  that 
the  jury  were  affected  by  passion,  prejudice  or  some  undue  influ- 
ence. In  this  action  the  sum  is  so  large  as  to  demonstrate  such  to  be 
the  case.     Five  thousand  dollars  is  a  sum  entirely  beyond  what  was 

*S6e  Hlggins  v.  The  Watervliet  Co.,  46  K  T.,  28;  Jackson  v.  Seventh  Av. 
Co.,  47  id.,  274  ;  Cosgrove  v.  Ogden,  49  id.,  256. 


Digitized  by 


Google 


LUDLOW  V.  HUDSON  RIVER  R.  R.  CO.  239 

Thibd  Dkpabtmknt,  April  Tbrm,  1875. 

justified  bj  the  facts.  It  would  seem  as  if  intended  as  a  punish- 
ment  of  the  defendant;  an  amount  that  would  not  have  been  given 
against  a  natural  person,  and  it  satisfies  the  mind  that  the  jury 
were  unduly  influenced  by  some  extrinsic  and  unknown  cause,  or 
by  passion  or  prejudice  against  the  defendant.  In  either  case  tlie 
verdict  should  not  be  allowed  to  stand. 

For  these  reasons  the  verdict  should  be  set  aside,  and  a  new  trial 
granted. 

Present — Boabdman  and  Jamss,  J  J. 

Judgment  reversed,  and  new  trial  ordered  on  payment    by 
defendant  of  costs  of  Circuit. 


ELIZABETH   LUDLOW,    Rbspondkot,    v.   THE    HUDSON 
RIVER  RAILROAD  COMPANY,   Appellant. 

LaUeral  mipport — when  owner  cf  adjoining  lands  estopped  from  asserting  right  to  — 
Bfeet  of  deed  with  Tiadendum  *'tothe  uses  and  purposes"  of  a  railroad. 

The  plaintiff  conveyed  certain  land  to  the  defendant,  **  for  materials  "  **  to  have  and 
to  hold  *  *  *  to  the  uses  and  purposes  of  said  railroad,  and  for  no  other  or 
different  purpose."  It  was  understood  by  the  parties  that  a  part  of  the  land  was 
taken  as  a  source  from  which  to  obtain  material  for  other  portions  of  the  railroad. 
By  reason  of  the  excavation  made  for  that  purpose  on  such  part,  the  other  land  of 
plaintiff  was  deprived  of  its  lateral  support,  and  slid  into  the  excavation.  Eeld^  in 
an  action  brought  to  recover  damages  sustained  by  plaintiff  by  reason  of  such 
slide,  that  she  was  estopped  from  claiming  the  right  to  the  lateral  support  by 
her  deed,  which  contemplated  the  use  made  of  the  land  by  the  defendant. 

This  is  an  appeal  from  a  judgment  for  plaintiff,  entered  on  the 
verdict  of  a  jury  at  the  Columbia  Circuit,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  for  damages  to  land  of  the 
plaintiff,  by  the  same  sliding  down  and  caving  in  by  reason  of 
excavations  and  removing  of  earth  by  the  defendant,  at  the  time 
of  the  construction  of  its  road. 

-K  Zoofnis,  for  the  appellant. 

J.  G.  Newhi/rh,  for  the  respondent. 
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James,  J. : 

This  action  was  brougtit  to  recover  for  damages  sustained  bj  the 
plaintiff  by  the  sliding  down  of  her  land  into  an  excavation  made 
by  the  defendant  adjoining  thereto  in  obtaining  materials  for  the 
construction  of  its  road-bed.  The  excavation  was  made  in  1851, 
1852,  and  1853,  and  the  sliding  down  was  in  1864.  The  plaintiff 
had  a  verdict  and  judgment. 

The  principal  and  the  important  question  presented  by  this  case, 
is  as  to  the  plaintiff 's  right  to  the  lateral  support  of  the  land  exca- 
vated and  removed,  under  the  facts  of  this  case. 

Previous  to  February,  1851,  the  plaintiff  owned  all  the  land  in 
question.  In  that  month  of  that  year,  she,  for  a  valuable  con- 
sideration, sold  and  conveyed  to  the  defendant  a  strip  of  land 
across  her  farm,  100  feet  wide,  for  a  roadway  for  defendant's  rail- 
road, and  also  another  piee«  of  land  east  of  the  east  line  of  said 
roadway,  ^^for  mate7'ialy^^  to  have  and  to  hold  said  parcels  of  land 
to  said  defendant  as  a  corporation,  ^'  its  successors  and  assigns,  to 
the  uses  and  purposes  of  said  railroad,  and  for  no  other  or  diffei-ent 
purpose."  In  1851,  the  defendant  entered  upon  said  parcels  of 
land  and  began  the  construction  of  its  road-bed,  and  continued 
until  finished,  and,  at  the  same  time,  to  obtain  materials  wherewith 
to  construct  said  road-bed,  the  defendant  excavated  and  removed 
the  soil  from  said  last  named  piece,  until  the  excavation  reached 
the  depth  of  thirty  feet,  thus  weakening  the  lateral  support  to 
adjoining  lands  of  plaintiff,  to  such  a  degree  that  the  soil  slid  down 
into  said  excavation  as  alleged  in  the  complaint. 

The  question  of  negligence  does  not  arise  on  this  appeal,  because 
the  court  instructed  the  jury,  *'  if  they  found  the  sliding  down  of 
plaintiff's  land  was  occasioned  by  excavation  on,  and  the  removal 
of  the  earth  from,  the  parcel  sold  for  materials,  the  defendant  was 
liable  under  the  law ; "  and  the  same  in  substance  was  repeated  and 
assented  to  by  the  court,  in  answer  to  repeated  requests  to  charge 
by  the  counsel  for  plaintiff. 

The  purposes  for  which  defendant  desired  the  land  were  well 
known  to  the  plaintiff  at  the  time  of  executing  her  deed,  and  were 
quite  clearly  expressed  therein ;  and  the  presumption  is  that  a  price 
therefor  was  asked  and  given  commensurate  with  its  value  and  the 
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consequeDces  likely  to  follow  from  its  excavation  and  use  for  the 
purposes  contemplated. 

It  is  clearly  apparent  that  these  parcels  of  land  were  'of  no  particu- 
lar value  to  the  defendant,  except  for  railroad  purposes,  and  the 
one  parcel  was  only  desired  for  the  material  which  might  be 
obtained  from  it  for  the  purposes  of  constructing  its  railroad ;  and 
if  taken  and  used  for  that  purpose,  it  could  not  longer  furnish 
lateral  support  to  adjoining  lands.  As  the  plaintiff  owned  the 
entire  territory,  the  part  excavated  as  well  as  the  part  which  slid 
down,  and  saw  fit  to  sell  a  portion  thereof  for  removal,  with  the 
right  to  excavate  and  remove,  it  amounted  to  a  legal  consent  that 
the  lateral  support  furnished  by  such  piece  of  land  to  her  other 
land  adjoining,  might  be  withdrawn,  and  thereby  released  the 
grantee  and  his  assigns  from  any  damages  which  might  arise  to  such 
adjoining  soil  by  any  excavation  or  removal  of  soil  therefrom.  The 
plaintiff  is  therefore  estopped  by  her  deed  from  claiming  damages. 

An  estoppel  arises  where  one  has  done  some  act,  or  executed  and 
delivered  some  deed,  which  precludes  him  from  averring  the  con- 
trary. Here  the  defendant  did  an  act  authorized  by  the  deed  —  an 
act  contemplated  and  expressly  authorized  by  the  deed ;  and  hence 
the  plaintiff  cannot  complain  of,  or  recover  for,  damages  naturally 
resulting  from  a  proper  exercise  of  the  rights  authorized.  This 
parcel  of  land  in  the  hands  of  the  defendant,  was  not  subservient 
to  the  obligation  of  lateral  support  to  adjoining  land  owned  by  the 
plaintiff.  The  defendant  has  not  a  fee-simple,  but  only  a  qualified 
fee ;  the  mere  right  to  excavate  and  remove  earth  therefrom  for 
material  for  its  road-bed,  terminating  with  the  use,  and  then 
reverting  to  the  plaintiff;  in  substance  and  legal  effect,  a  license  to 
excavate  and  remove.  In  principle,  this  case  is  like  that  of  Byok- 
man  v.  OiUiSy  recently  decided  in  the  Commission  of  Appeals.  In 
that  case  the  defendant  sold  a  parcel  of  land,  reserving  the  right  to 
take  clay  and  sand  from  a  portion  of  it  for  making  brick.  Excava- 
tions were  made,  clay  and  sand  removed^  and  a  slide  into  the 
excavation  resulted,  as  in  this  case.  The  court  held  that  ^^  the 
doctrine  of  lateral  support,  incident  to  and  affecting  adjoining 
lands  owned  by  different  proprietors,  did  not  apply  to  such  case." 
I  repeat,  in  principle  the  cases  are  exactly  alike,  and  both  should 
be  decided  the  same  way. 
Hun— Vol.  IV.       81 
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Judgment  reversed,  and  new  trial  granted,  costs  to  abide  the 
event, 

BoABDMAN,  J.  (dissenting) : 

When  this  action  was  in  this  conrt  on  appeal  from  a  judgment 
dismissing  the  complaint,  a  new  trial  was  granted,  and  it  was  held 
and  decided  that  the  action  was  not  barred  by  the  statute  of  limi- 
tations ;  that  the  doctrine  of  lateral  support  incident  to  adjoining 
lands  was  applicable,  and  that  the  defendant  was  liable  in  damages 
to  the  plaintiff  for  the  consequences  of  the  excavation  made  by 
defendant  upon  its  own  lands;  and  that  even  if  defendant  was  not 
absolutely  liable  for  such  damages,  it  would  be,  if  negligently  and 
unskillfuUy  done;  and  that  such  negligence  and  want  of  skill 
should  have  been  submitted  to  the  jury,  to  be  passed  upon  by  it  as 
a  question  of  fact.*  Such  decision  covers  all  the  propositions  relied 
upon  by  the  appellant  upon  his  appeal  except  one.  Upon  the  former 
trial,  the  defendant  rested  entirely  upon  the  production  of  plaintiff's 
deed  of  the  premises  (whereon  the  excavation  was  made)  "for 
materials"  "  for  the  uses  and  purposes  of  said  railroad,  and  for  no 
other  or  different  purposes."  Now,  the  defendant  has  introduced, 
in  addition,  certain  proceedings  whereby  it  obtained  title  to  said 
premises  by  the  right  of  eminent  domain,  under  the  statutes  for 
taking  lands  for  railroad  purposes.  By  such  proceedings  it  appears 
that  this  piece  of  land  outside  the  line  of  the  road,  was  "  needed 
for  material  for  the  construction  of  said  road  and  the  maintenance 
thereof,"  and  was  appraised  and  condemned  to  the  use  of  said  rail- 
road. This  court  has  lately  held  that  a  railroad  company  cannot 
acquire  title  to  real  estate  without  the  owner's  consent,  simply  for 
the  purpose  of  removing  materials  therefrom  for  the  construction 
of  the  road.t  If  that  decision  be  sound,  the  defendant  acquired  no 
title  to  the  lands  outside  of  the  roadway  by  such  proceedings.  Bat 
in  any  event  the  title  so  acquired  did  not  essentially  change 
the  relations  of  the  parties,  or  diminish  defendant's  duties  and 
obligations. 

These  considerations  would  lead  to  the  afSrmance  of  the  judg- 
ment without  further  remark,  were  we  not  referred  to  a  manuscript 
opinion  of  Lott,  Oh.  0.,  in  the  case  of  Byokmcm  v.  OiUiSy  lately 

«]6  LaDB.,  128.  fMatter  of  N.  Y.  and  G.  K.  R.  v.  Gunnlflon,  1  Hun,  496. 
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delivered  in  the  CommiBsion  of  Appeals.  The  opinion  of  the 
learned  judge  raises  grave  doubts  of  the  correctness  of  this  court's 
decision  upon  the  former  appeal.  There  is,  however,  this  marked 
distinction  between  the  two  cases :  In  Rychnicm  v.  Gillis^  by  the 
deed,  the  land  was  conveyed,  and  the  right  reserved  to  the  grantor 
to  enter  upon  a  certain  part  of  the  land  granted,  and  '^  to  dig  and 
take  therefrom  the  clay  and  sand  that  may  be  found  thereon  fit  for 
brick-making."  In  the  case  at  bar,  the  plaintiff  conveys  to  defend- 
ant, its  successors  and  assigns,  the  right  of  way  for  track,  describing 
it,  and  adds,  "  together  with  a  piece  for  materials,"  describing  the 
land  on  which  this  excavation  was  made ;  after  which  follows  the 
usual  clause,  with  all  and  singular,  etc.,  and  adds,  '^  to  have  and  to  hold 
the  same  with  the  appurtenances  unto  the  said  party  of  the  second 
part,*  its  successors  and  assigns,  for  the  uses  and  purposes  of  said 
railroad,  and  for  no  other  or  different  purpose."  In  the  former 
case  the  grantor  retained  no  title  to  the  land.  If  the  reservation  did 
not  amount  to  a  severance  of  the  clay  and  sand,  so  as  to  constitute 
it  personal  property,  as  in  the  case  of  growing  trees,  it  was  yet 
only  an  irrevocable  license  to  enter,  dig  and  carry  away.  The  grantee 
alone  held  the  title.  Hence  the  grantor  and  grantee  were  not 
adjoining  owners.  But  in  the  present  case,  the  defendant  has  title 
in  the  land  conveyed  to  it  by  plaintiff.  While  that  title  remains 
the  plaintiff  has  no  right  of  entry  thereon.  Any  interference  by 
her  with  defendant's  possession,  would  be  a  tort,  for  which  trespass 
would  lie. 

Concede  that  defendant's  right  of  use  is  limited,  and  not  absolute, 
it  is  a  title  to  land  which  the  law  tolerates,  and  the  defendant  is  the 
possessor  of  such  title  and  lands. 

The  doctrine  of  lateral  support  can  only  apply  to  adjoining 
owners  of  land.  If  such  adjoining  ownership  does  not  exist,  the 
doctrine  cannot  be  applied.  It  did  not  exist  in  Ryckman  v.  OiUisy 
but  it  does  here.  The  use  of  the  land  is  restricted  to  railroad  pur. 
poses.  But  does  that  give  to  defendant  any  gi'eater  rights  of  use  of 
the  soil  for  railroad  purposes,  than  it  would  possess  if  no  restriction 
were  contained  in  the  deed )  If  it  does,  then  a  restriction  inserted 
in  a  deed  to  limit  the  use,  will  operate  as  a  grant  of  a  right  which 
a  foil  covenant  deed  would  not  give. 

The  precise  question  having  been  decided  in  this  court,  it  should 
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be  held  res  ad^udiodta,  and  it  should  be  left  to  a  higher  court  to 
correct  our  error,  if  it  be  an  error. 

For  these  reasons,  I  think  the  judgment  and  order  should  be 
affirmed. 

Present  —  Leabnkd,  P.  J.,  Boabdman  and  James,  J  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event 


CLINTON  TAPLIN,   Appellant,  v.  ABRAHAM   WILSON, 

Respondent. 

Compramue — iffnarance  of  law  —  w/ien  party  not  excused  by  —  SettlemerU  ef 

oontr<ycer8y. 

The  defendant  gave  to  his  daughter,  the  wife  of  the  plaintiff,  certain  articles  of 
household  furniture,  which  were  brought  by  her  to  the  plaintiff's  house,  she 
agreeing  with  the  defendant,  without  the  knowledge  of  the  plaintiff,  tbat  in  case 
she  died  without  children,  the  property  should  be  relumed  to  him.  Upon  her 
death  defendant  demanded  the  property,  and  the  plaintiff,  after  consulting  a 
lawyer,  delivered  the  same  to  him.  Subsequently  this  action  was  brought  by 
the  plaintiff  to  recover  the  said  property.  Held^  that  the  action  could  not  be 
maintained.    (James,  J.,  dissenting.) 

Westerlo  v.  DeWiU  (86  N.  Y.,  840),  PiUh&r  v.  Plank^oad  Company  (10  Barb.,  436) 
distinguished. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 

The  plaintiff  married  Mary  Ann,  a  daughter  of  the  defendant. 
She  died  childless,  October,  1870.  After  her  marriage  the  defend 
ant  furnished  her  certain  articles  of  bedding,  and  gave  her  money 
to  buy  furniture.  She  bought  furniture  with  this  money,  and  tlie 
furniture  and  bedding  were  taken  to  the  plaintiff's  house.  They 
were  used  there  in  his  family  till  her  death.  When  the  money  and 
bedding  were  delivered  to  her,  it  was  agreed  that  she  should  have 
the  property  during  her  lifetime,  with  the  right  to  use  it  up.  If 
she  died  without  children,  it  was  to  come  back.  The  plaintiff  had 
no  knowledge  of  this  agreement.  After  Mary  Ann's  death  the 
property  remained  in  the  plaintiff's  possession,  and  was  used  by  him 
as  his  own.     In  January,  1872,  the  defendant  claimed  the  property 
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from  the  plaintiff.  The  plaintiff  replied  that  he  would  let  him 
know  in  a  fortnight  what  he  woald  do.  The  plaintiff  then  took 
legal  advice.  What  that  advice  was  does  not  appear;  but,  after 
taking  such  advice,  the  plaintiff  told  the  defendant  that  he  wanted 
to  give  up  the  property,  and  that  the  defendant  might  take  it.  In 
a  day  or  two  the  defendant  sent  to  the  plaintiff's  house  and  took  it. 
The  plaintiff  was  present  when  some  was  taken,  and  aided  in  pre- 
paring some  articles  for  removal.  It  was  voluntarily  delivered  by 
the  plaintiff  to  the  defendant  on  this  claim  of  ownership.  About 
a  year  afterward  the  plaintiff  demanded  the  property,  and  then 
brought  this  action. 

Z.  M.  (&  L.  K.  Soperj  for  the  appellant.  Where  there  is  a 
mutual  mistake,  and  the  parties  can  be  i*estored  to  their  original 
situation,  substantially,  a  court  of  equity  will  relieve.  (Crosier  v. 
Acery  7  Paige,  137 ;  1  Story  Eq.,  §  123 ;  Champlin  v.  Laytin^  6 
Paige,  189;  S.  0.,  18  Wend.,  407;  Quick  v.  Stuyveaant^  2 
Paige,  84 ;  Levy  v.  Joyce^  1  Bosw.,  622 ;  Westerloe  v.  Dewittj 
36  N.  Y.,  840;  LamoWa  Heirs  v.  Bowley^s  Heirs^  6  Har.  & 
Johns.,  500.)  Ignorance  in  point  of  fact,  on  the  part  of  plaintiff, 
of  any  title  in  him,  was  not  a  mistake  of  law.  (1  Story  Eq.,  § 
120;  Raindeen  v  HyUon^  2  Ves.,  304;  Cann  v.  Cann^  1  Peere 
Williams,  727;  Pitcher  v.  Plwrik  Road  Company j  10  Barb., 
436,  439 ;  McCa/rthy  v.  Decaiz^  2  Russell  &  Mylne,  614 ;  Co^rk- 
ing  V.  Pratt,  1  Vesey,  400;  2  Powell  on  Contracts,  196;  1 
Story  Eq.  [10th  edition],  §  130;  Twmer  v.  Turner,  2  Reports 
in  CSiancery,  81, 154 ;  see,  also,  comments  on  this  case,  1  Story  Eq., 
§  123;  Cooper  v.  Phibha,  15  Weekly  Reporter,  1053;  L.  R.  [2  H. 
L.  Cas.],  149.)  The  case  does  not  fall  under  the  rule  applicable  to 
compromise  of  doubtful  claims.  {Morey  v.  Town  of  Newfane,  8 
Barb.,  645,  654 ;  Sherman  v.  Ba/mard,  19  id.,  291,  302 ;  Far- 
meri  Bank  v.  Blair,  44  id.,  641,  652 ;  Rueaeli  v.  Cook,  3  Hill, 
504,  506 ;  La/nsdowne  v.  La/nadowne,  2  Mosely,  364.)  The  maxim 
ignoramtia  juria  non  exouaat,  has  no  application,  except  to  cases 
where  there  is  a  wrong  done  or  a  right  witKhdd,  (23  Am.  J.,  146, 
166,  871,  412;  2  Alb.  L.  J.,  405  etaeq,;  3  id.,  448  etaeq.;  4  id.,  7 
etseq.;  6  id.,  103  et  aeq.) 
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J,  MacNaughton^  for  the  respondent.  IgnoraniAa  legis  nem- 
mem  eaxyuaat.  {BeU  v.  Lwmley^  1  East,  38 ;  Brisbane  v.  Dacres^ 
.5  Taunt.,  144;  East  India  Compamy  v.  TriUon^  3  B.  &  Cr., 
280 ;  Skying  v.  Oreenwoody  4  id.,  128 ;  Branston  v.  Bobbins, 
4  Bing.,  11 ;  ShotweU  v.  Mv/rray,  1  Johns.  Ch.,  512-516 ;  Zyon 
V.  Bichmond^  2  id.,  51;  reversed  on  another  point  in  Court 
of  Errors,  see  47  N.  T.,  60;  Starrs  v.  Booker^  6  Johns.  Ch., 
681;  1  Pet.,  15;  Bank  of  U.  S.  v.  Damd,  12  id.,  32,  65, 
56;  Clark  v.  Dutoher,  9  Cow.,  166;  Story's  Eq.,  §  138,  and 
note;  Champlvn  v.  Laytvn^  18  Wend.,  497;  4  Den.,  309;  N. 
Y.  <&  H.  B.  B.  T.  Marsh,  12  N.  T.,  308 ;  Jacobs  v.  Morange, 
47  id.,  58 ;  Pitcher  v.  Hennessey,  48  id.,  416-424 ;  Orchard  v. 
Bininger,  51  id.,  652-664  ;  Marble  v.  Whitney,  28  id.,  308.)  The 
surrender  of  the  property  by  the  plaintiff  was  the  settlement  and 
compromise  of  a  claim  made  upon  him  by  the  defendant,  and  this 
alone  is  a  sufficient  consideration  to  support  the  defendant's  title  to 
the  property.  {Palmer  v.  North,  36  Barb.,  282,  opinion  by 
BooKES,  J.,  citing  3  Hill,  404;  4  Den.,  189;  Morey  v.  The  Town 
of  Newfane,  id.,  309 ;  Russell  v.  Cook,  3  Hill,  604 ;  Pickering  v. 
La/ne,  2  Beavan,  31,  66.) 

Learned,  P.  J. : 

Whether  there  were  one  or  two*  feather  beds,  was  a  question  of 
fact.  The  schedule  of  articles  demanded,  mentions  one.  And  it 
was  that  schedule  which,  it  was  admitted  by  the  defendant,  contained 
a  list  of  the  property  taken.  There  was  some  evidence  conflicting, 
but  the  finding  of  the  referee  should  govern.  It  is  not  necessary 
to  examine  as  to  the  mirror  and  three  quilts.  The  plaintiff  him- 
self helped  to  do  up  the  mirror  when  it  was  taken. 

In  the  view  I  take  of  this  case,  it  is  unnecessary  to  decide 
whether,  in  the  light  of  the  decision  in  Bwmes  v.  Underwood^ 
the  plaintiff  could  maintain  this  action,  without  taking  out  letters 
of  administration  on  his  wife's  estate. 

I  pass  to  another  point.  And  here  it  is  important  to  notice  that 
neither  party  stood  in  any  confidential  relation  to  the  other.  The 
two  met  on  equal  footing,  each  knowing  all  the  facts,  except  that 
the  plaintiff  did  not  know  of  the  ante-nuptial  agreement.     If  he 


♦47N.Y.,  851. 
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had  known  this,  he  woald  have  had  knowledge  of  a  fact  tending  to 
Btrengthen  the  defendant's  rights,  and  to  weaken  his  own.  Nor 
was  there  any  fraud  or  concealment,  or  want  of  due  deliberation. 
The  defendant  claimed  that  he  owned  certain  property  in  the 
plainti£f'8  possession.  He  stated  this  claim  to  the  plaintiff.  The 
plaintiff  deliberated,  took  advice,  and  then,  with  a  full  knowledge 
of  all  the  facts  on  which  his  own  rights  (whatever  he  had)  rested, 
told  the  defendant  to  send  for  the  property,  and  himself  personally 
assisted  in  preparing  for  its  removal.  Can  he  now  recover  it,  on  the 
ground  that  he  might  then  have  successiully  refused  to  surrender  ? 

There  is  a  sound  rule  that  it  is  for  the  good  of  the  State  that 
there  should  be  an  end  of  litigation.  And  one  application  of  that 
rale  is,  that  when  there  is  a  disputed  question  between  two  per- 
sons, and  ihey  settle  it  voluntarily,  without  fraud,  and  with  knowl- 
edge of  the  facts,  the  settlement  should  stand,  although  the  courts 
would  have  settled  it  in  a  different  way. 

The  plaintiff  in  this  case  knew  that  the  property  had  come  to 
his  deceased  wife  from  her  father ;  he  knew  that  she  had  had  no 
children,  and  that  he  had  married  again.  He  might  have  felt  that 
there  was  a  natural  propriety,  under  such  circumstances,  in  return- 
ing the  property  to  the  father,  from  whom  it  came,  and  with  whom 
he  had  no  longer  any  connection.  At  any  rate,  whether  he  was 
influenced  by  this  motive,  or  by  some  other,  the  delivery  was  in 
the  fullest  sense  voluntary,  intended  to  be  a  surrender  of  the  prop- 
erty  to  one  who  clainaed  to  be  the  owner. 

Bat  it  is  urged  by  the  appellant  that  the  plaintiff,  at  that  time, 
thought  that  legally  the  father  was  entitled  to  the  daughter's  estate. 
Perhaps  the  plaintiff  may  have  been  so  advised,  under  Barnes  v. 
Underwood.* 

In  passing,  we  must  notice  that,  if  he  had  been  guided  by  that 
case,  he  must  have  seen  that  the  father  could  take  only  through 
distribution  by  the  husband,  as  administrator;  and  that  he,  as  hus- 
band, had  the  right  of  administration,  and  of  possession  as  adminis- 
trator, until  he  had  fully  administered.  Following  that  decision, 
the  plaintiff  would  have  understood  that  it  would  only  be  when  he, 
as  administrator  of  his  deceased  wife,  had  settled  the  estate,  that 
the  defendant  could  claim,  and  then  as  distributee. 

*8Lan8.,526. 
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Assuming,  however,  that  the  plaintiff,  on  the  facts,  thought  the 
defendant  legally  entitled,  we  are  then  brought  to  the  rule,  that 
ignorance  of  the  law  excuses  no  one.  This  is  a  correct  and  settled 
principle.  "  The  rule  that  every  man  who  has  a  full  knowledge  of 
the  facts  is  presumed  to  understand  his  legal  rights,  is  as  much 
respected  in  courts  of  equity,  as  it  is  in  law."  *  It  cannot  be 
necessary  to  go  over  the  many  cases  which  establish  this  rule.  It 
is  enough  to  refer  to  Jacobs  v.  Mcrange^  f  which  involved  a  point 
similar  to  that  in  this  case  —  that  is,  a  reversal  by  the  Court  of 
Appeals  of  a  decision  of  the  inferior  court,  upon  which  the  parties 
had  acted.  The  court  sustained  the  same  doctrine,  laid  down  by 
Chancellor  Kent,  in  Lyon  v.  Richinond. :[:  "  A  subsequent  decision 
of  a  higher  court,  in  a  different  case,  giving  a  different  exposition 
of  a  point  of  law  from  the  one  declared  and  known  when  a  settle- 
ment between  parties  takes  place,  cannot  have  a  retrospective  effect, 
and  overturn  such  settlement." 

This  is  not  properly  a  question  of  estoppel.  It  is  rather  the 
same  doctrine  by  which  a  party  who  has  voluntarily  settled  with 
another  a  disputed  claim,  shall  not  be  allowed  to  open  that  settle- 
ment, on  the  ground  that  he  might  have  done  better  for  himself. 
'<  Compromises  are  to  be  encouraged,  because  they  promote  peace, 
and  when  there  is  no  fraud,  and  tlie  parties  meet  on  equal  terms, 
and  adjust  their  differences,  the  court  will  not  overlook  the  compro- 
mise." §  Some  cases  cited  by  the  appellant,  are  thought  to  be  in 
conflict  with  these  principles.  In  Sanford  v.  8anfordj  \  the  husband 
had  lent  money  and  taken  a  note  to  the  order  of  himself  and  wife 
jointly.  It  was  held  that  this  was  a  gift  to  the  wife,  if  it  remained 
unpaid  in  the  hands  of  the  husband  at  his  death,  and  she  survived. 
When  a  committee  of  the  husband's  estate  was  appointed,  she 
handed  the  note  to  the  committee.  That,  of  course,  did  not  pre- 
clude her  from  claiming  it  after  his  death,  for  in  Iiis  lifetime  it  was 
rightfully  in  his  possession.  Again,  after  his  death  she  handed  it 
to  the  appraisers  of  his  estate,  as  a  part  thereof,  and  it  was  so  inven- 
toried.    But  the  appraisers  were  not  parties  making  a  dwn  to  the 

♦Champlin  v.  Laytin,  18  Wend.,  407,  per  Bronsok,  J.,  at  418,  where  maybe 
found  a  review  of  the  cases, 
t  47  N.  Y.,  57.  X  2  Johns.  Ch.,  61,  60. 

§  Farmers*  Bank  v.  Blair,  44  Barb.,  641.      |  Court  of  Appeals,  MS.  (2d.  time). 
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ownership  of  the  note.  She  adjusted  no  controversy  with  them, 
and  could  have  adjusted  none.  Neither  of  these  transactions  par- 
take in  the  least  of  a  daim  to  ownership,  inconsistent  with  her 
title,  and  of  a  surrender  in  voluntary  compliance  with  such  claim. 

We^terlo  v.  De  Witty*  was  a  case  where  the  plaintiff,  a  lady, 
having  in  her  possession  a  piece  of  property  which  had  belonged 
to  the  testatrix,  consulted  the  defendant,  who  was  the  executor  and 
also  a  lawyer;  was  advised  by  him  that  the  property  belonged  to 
the  estate,  and  therefore  gave  it  up.  The  parties  were  not  on  an 
equal  footing.  The  plaintiff  did  not  act  on  her  own  opinion,  or  on 
that  of  independent  counsel.  She  accepted  the  advice  of  the  opposing 
daimant.  By  giving  advice,  he  stood  in  a  confidential  relation  to 
her.    No  such  settlement  of  a  dispute  could  stand  if  questioned. 

The  case  of  Pitcher  v.  Plank-road  Company y  f  was  where  an 
infant  made  a  compromise  of  a  penalty  to  which  it  was  claimed  he 
was  liable.  An  infant  could  not  (except  by  consent  of  the  court) 
l^ally  compromise  or  settle  a  claim.  Therefore  that  case  is  not  in 
point. 

There  is  not,  so  far  as  I  see,  any  proof  in  the  present  ease  that 
there  was  a  mistake  of  law  or  of  fact.  And  certainly,  if  the  plain- 
tiff knew  all  of  the  facts,  and  understood  their  legal  effect,  he  ought 
not  to  recover  back  property  which  he  voluntarilj'  gave  up. 

The  judgment  appealed  from  should  be  affirmed. 

Jambs,  J.  (dissenting) : 

As  I  understand  the  rule  of  the  common  law,  marriage  was  an 
absolute  gift  to  the  husband  of  the  goods,  chattels  and  personal 
property,  of  which  the  wife  was  actually  possessed  at  the  time  of 
the  marriage,  and  of  such  as  should  come  to  her  during  coverture ; 
the  title  vesting  in  him  by  marriage,  he  might  use  and  dispose  of 
the  same  as  his  individual  property,  and  at  his  death  it  would  go  to 
his  representatives,  and  not  to  his  wife,  if  she  survived. 

The  acts  of  1848  and  1849  did  not  change  the  rule  of  the  com- 
inon  law  further  than  to  suspend  its  operation  during  the  life  of  the 
wife,  allowing  her  to  use  or  dispose  of  her  property.  They  did 
not  prevent  the  estate  from  vesting,  or  the  husband's  right  to  pos- 
session, subject  to  such  suspension,  so  that  at  the  wife's  death  so 


♦  8«  N.  Y.,  340.  1 10  Barb.,  486. 
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much  as  remained  undisposed  of  was  the  husband's  without  any 
action  on  his  part  In  this  case,  and  as  to  this  property,  the  plain- 
tiff, on  the  death  of  his  wife,  took  absolutely  as  owner,  under  and 
by  virtue  of  his  marriage ;  and  he  was  not  required  to  perfect  his 
title,  possession  or  right  to  possession,  by  administration.* 

I  do  not  think  this  view  is  affected  by  the  case  of  Barnes  v. 
Underwood^  f  as  this  question  was  not  in  that  case  ;  the  husband 
there  having  taken  out  letters,  the  contest  was  as  to  who  was  enti- 
tled to  the  estate.  But  if  administration  were  necessary,  it  goes 
simply  to  the  plaintiff's  capacity  to  sue,  and  should  have  been  taken 
advantage  of  by  answer. :(  The  counsel  in  no  manner  alluded  to 
this  question  in  their  argument ;  the  point  was  not  insisted  on, 
nor  even  mentioned  in  the  respondent's  brief;  it  does  not  go  to  the 
merits,  and  should  therefore  be  deemed  waived.  §  But  no  matter 
what  we  think  of  this  question,  a  new  trial  should  be  granted 
(unless  we  hold  the  voluntary  delivery  estops  plaintiff),  and  he  be 
allowed  to  recover  for  that  portion  of  the  property  taken,  which 
belonged  to  him  and  never  to  the  wife.  This  property  was  not 
claimed,  but  was  delivered  with  the  other  property. 

I  am  not  prepared  to  say  that  plaintiff  should  be  barred  by  reason 
of  this  delivery,  even  conceding  it  a  question  of  law.  The  delivery 
by  plaintiff  was  in  ignorance  of  his  rights  as  to  the  property  the 
wife  received  from  her  father.  The  referee  finds  that  ^^the  said 
property  was  delivered  by  the  plaintiff  and  received  by  the 
defendant  as  his  property^  under  the  claim  of  title  made  thereto 
by  the  defendant,  and  under  no  other  consideration  whenever; 
and  in  his  subsequent  report  he  finds  tliat  ^'  immediately  before  the 
delivery  the  plaintiff  was  in  possession^  was  the  owner^  and  held 
the  legal  title  thereto."  It  appears,  then,  that  plaintiff  was  the 
then  owner,  and  surrendered  the  possession  to  the  defendant,  believ- 
ing the  defenda/nt  to  be  the  owner,  and  in  ignorance  of  any  title  in 
himself. 

In  the  recent  case  of  Sanford  v.  Sanfordy  in  the  CSourt  of 
Appeals,  not  yet  reported,  where  a  note  had  been  delivered  to  the 

*  See  Yallance  v.  Bausch,  17  How.  Pr.,  848;  Ryder  t.  Hulse,  24  N.  T.,  873; 
Ransom  v.  Nichols,  22  id.,  110. 
t  47  N.  Y.,  861.  X  Ck)de,  §  148. 

%  8  Wait's  Pr.,  224,  226,  and  cases  there  cited. 


Digitized  by 


Google 


TAPLIN  V.  WILSON.  251 

Thibd  Dkpabtmbnt,  Apbil  Tebm,  1875. 

administrators  as  part  of  the  assets,  which  legally  belonged  to 
plaintiff,  the  conrt  said :  ^^  Bnt  it  was  proved  on  the  last  trial  that 
these  acts  of  plaintiff  were  done  in  ignorance  of  her  rights  to  the 
note  *  *  *  hence,  there  is  no  foundation  for  an  estoppel ; " 
and  she  was  permitted  to  recover.  To  hold  this  plaintiff  estopped, 
for  the  reason  stated,  would  be  unjust.  The  defendant  has  got 
property  to  which  he  is  not  entitled,  and  the  plaintiff  has  lost 
property  to  which  he  is  clearly  entitled.  The  cases  cited  under 
plaintiff's  twelfth  point,  demonstrate  quite  satis&ctorily  that,  in  a 
ease  like  this,  this  court,  as  a  court  of  equity,  has  the  power  and 
ought  to  grant  a  new  trial.  In  my  judgment,  the  true  rule  in  such 
cases  is  that  laid  down  by  Lord  Mansfield,  in  Bize  v.  Diokasorij* 
that  is,  ^'  if  a  man  has  actually  paid  what  the  law  would  not  have 
compelled  him  to  pay,  but  what  in  equity  and  good  conscience  he 
ought,  he  cannot  recover  it  back ;  but  where  money  is  paid  under  a 
mistake  which  there  was  no  ground  to  claim  in  conscience,  the 
party  may  recover  it  back."  In  this  case,  the  mistake  was  mutual. 
The  defendant,  when  he  claimed  the  property,  believed  he  was  the 
owner.  This  view  is  the  most  favorable  to  him,  for  if,  when  he 
claimed  and  demanded  the  property,  he  knew  it  was  plaintiff's,  he 
would  be  guilty  of  a  fraud  in  claiming  and  demanding  it  as  his. 
The  property  then  is  plaintiff's,  and  the  possession  was  surrendered 
to  defendant  through  mutual  mistake.  The  defendant  conceded  on 
the  trial  that  he  "  still  retains  "  the  property,  and  the  parties  may 
therefore  be  restored  to  their  original  positions. 

Where  rights  have  been  impaired  through  mutual  mistake  of  the 
parties,  and  those  rights  can  be  restored  without  injury  to  either, 
and  the  rights  of  third  parties  do  not  intervene,  a  refusal  to  grant 
relief  could  rest  on  no  sound  principle.  The  doctrine  of  estoppel 
or  mistake  of  law  has  no  application.f 

I  think  the  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Present — Learned,  P.  J.,  Boakdman  and  Jaiobs,  J  J. 

Judgment  affirmed. 

•IT.  R,  285. 

f  Westerlo  v.  De  Witt,  86  K.  Y.,  340 ;  Banford  v.  Sanford,  before  cited;  see, 
also,  2  Alb.  Law  J.,  406  et  teq.;  8  id.,  448  et  teq,;  4  id.,  7  €t  teq.;  6  id.,  108  ei  »eq.; 
88  Am.  Jnr.,  146, 166,  871-412,  where  the  cases  are  all  reviewed. 
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AARON    D.    FENTON,   Plaintiff,   v.    CHRISTOPHER    S. 
ROBINSON,  Defendant. 

Action  on  pr(nms9ary  rwte  —fraud  an  maker  —  whm  camUtiUe*>a  defense — NegUgenee, 

This  action  was  brought  by  a  banajide  purchaser  of  a  promissory  note,  which  the 
maker  claimed  to  have  signed  under  the  belief  that  it  was  a  contract  to  act  as 
agent  for  a  patent  cultivator.  Upon  the  trial,  evidence  was  given  tending  to' 
prove  that  the  note  was  signed  by  the  defendant  at  his  own  house;  that  he  and 
two  of  his  sons,  who  were  present,  could  read;  that  defendant  attempted  to  read 
the  paper,  but  did  not  understand  it  well,  and  that  it  was  then  read  over  by  the 
person  presenting  the  paper,  who  was  nn  entire  stranger  to  the  defendant  and 
his  family,  and  signed  by  the  defendant.  Held^  that  it  was  proper  to  submit 
the  question  of  defendant's  negligence  to  the  jury,  and  that  a  motion  to  direct 
a  verdict  in  favor  of  the  plaintiff  was  properly  denied.  (Learned,  P.  J., 
dissenting.) 

This  action  was  tried  before  the  court  and  jury ;  the  jury  found 
a  verdict  for  defendant.  Upon  plaintiff's  motion,  the  court  ordered 
as  follows :  '*  Exceptions  having  been  taken  to  the  verdict  of  the 
jury  in  this  cause,  on  motion  it  is  ordered  that  the  plaintiff  have 
sixty  days  to  make  a  case  and  exceptions,  to  be  heard  in  the  first 
instance  at  the  General  Term,"  etc. 

The. action  was  brought  to  recover  the  amount  of  a  promissory 
note,  alleged  to  have  been  executed  and  delivered  by  the  defendant 
to  one  Ingalls,  dated  July  3,  1872,  for  $200,  payable  on  or  before 
the  1st  day  of  June,  1873.  Upon  the  trial,  evidence  was  given 
tending  to  show  that  on  the  3d  of  July,  1872,  Ingalls,  the  payee  of 
the  note,  drove  up  to  defendant's  house  and  wished  to  stay  all  night. 
That  during  the  evening  he  exhibited  to  defendant  a  model  of  a 
cultivator  and  drill  and  seeder,  and  desired  defendant  to  take  an 
agency  for,  the  sale  of  the  same  in  Hector  township ;  and  that  the 
next  morning  the  defendant  was  induced  to  sign  a  contract  accept- 
ing the  agency,  and  also  an  order  for  a  machine ;  on  the  back  of 
the  order  was  a  certificate  of. the  amount  of  property  owned  by  him. 
Duplicates,  or  purported  duplicates,  of  these  papers  were  made, 
so  that  the  defendant  was  required  to  sign  his  name  six  times  to 
papers  then  prepared  by  Ingalls.  The  defendant,  quite  an  old 
man,  is  a  farmer,  not  much  accustomed  to  business  outside  of  the 
routine  of  his  farm  duties.     He  started  to  read  the  papers,  but 
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could  not  anderatand  them.  Ingalls  read  them  all  over  to  him, 
and  then  be  signed  them,  believing  that  they  were  all  rights 
creating  no  obligation  whatever  for  the  payment  of  money,  except 
in  the  contingency  in  the  contract  provided.  He  was  assured  by 
Ingalls  that  the  other  three  papers  were  exact  copies  or  duplicates, 
and  upon  such  assurance  he  signed  them.  If  the  defendant  ever 
signed  the  note  in  question,  he  must  have  done  so  while  signing 
the  supposed  duplicates.  Not  a  word  had  been  said  about  giving 
a  note,  or  the  payment  of  money.  The  defendant  never  signed 
any  note  to  his  knowledge,  and  never  agreed  so  to  do,  and  never 
intended  to  give  any  note,  and  if  it  is  his  signature  to  the  note, 
it  was  procured  without  his  knowledge.  The  defendant  and  two 
of  his  sons,  who  were  present  at  the  time  of  the  signing  the  papers, 
could  read. 

The  machines  mentioned  in  the  contract  were  never  delivered, 
and  it  was  conceded  that  the  whole  thing  was  a  fraud,  per- 
petrated by  Ingalls  upon  the  defendant;  but  it  is  claimed  by  the 
plaintiff,  that  as  he  is  a  holder  of  the  note  for  value  —  a  bona  fide 
holder  —  he  is  entitled  to  recover,  notwithstanding  the  facts  testi- 
fied to  by  the  defendant. 

T.  D.  Robinaony  for  the  plaintiff. 

W.  H.  Austin^  for  the  defendant. 

James,  J.: 

In  this  case  no  judgment  was  pronounced  on  the  verdict, 
none  entered,  and  no  appeal  taken.  The  case  comes  here  solely 
upon  the  order  of  the  judge  at  the  Circuit,  upon  a  motion  for 
a  new  trial,  on  a  case  and  exceptions,  under  authority  of  sec- 
tion 265  of  the  Code ;  and  if  a  new  trial  is  denied,  judgment  on 
the  verdict  may  be  given  in  this  court.  The  plaintiff  is,  therefore, 
confined  to  the  exceptions  taken  at  the  trial.^ 

This  action  was  upon  a  promissory  note  for  $200,  payable  to 
Ingalls  or  bearer,  and  had  come  to  the  plaintiff  as  a  bona  fide 
purchaser  for  value  before  maturity. 

The  defense  was,  that  defendant  never  made  or  delivered  the 
note;  that  the  signature  thereto,  if  made  by  the  defendant,  was 

*Biegel  v.  Schantz,  %  N.  Y.  B.  C,  858. 
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obtained  by  frand,  and  withont  defendant's  knowledge  that  he  was 
signing  snch  a  paper. 

At  the  close  of  the  trial,  the  plaintiff  requested  the  court  to 
direct  a  verdict  in  his  favor  for  the  amount  of  the  note ;  the  reqaest 
was  refnsed. 

The  case  was  then  submitted  to  the  jury,  the  court  charging,  "if 
defendant  executed  this  note  understanding  that  he  was  executing 
a  promissory  note  —  understanding  that  he  was  to  execute  a  note 
to  this  agent  in  this  business  transaction — although  he  was  induced 
to  execute  by  fraud  on  the  part  of  this  agent,  it  would  be  no  defense 
to  this  suit ;  but  if  defendant  supposed,  and  believed,  and  understood 
at  the  time,  that  he  was  only  signing  a  duplicate  of  an  order  for  the 
delivery  of  machines,  or  a  duplicate  of  a  contract  creating  an 
agency  for  the  sale  of  machines  in  the  town  of  Hector,  and  did  not 
understand,  or  suppose,  or  intend  to  sign  any  promissory  note  at  all, 
and  was  guilty  of  no  neglect  on  his  part  in  this  transaction,  in 
signing  the  papers — or,  in  signing  papers,  he  did  not  understand  the 
real  purport  of  them — then  these  facts,  if  found  from  the  evidence 
in  this  case,  are  a  legal  defense  to  this  note ;"  so  that  the  distinct  ques- 
tion of  fact  was  put  to  the  jury,  "  whether,  if  defendant  did  not 
intend  to  sign  a  note,  or  understand  he  was  signing  a  note,  and  his 
signature  was  obtained  by  deception  and  without  his  knowledge,  he 
was  guilty  of  any  negligence  in  signing  under  the  circumstances 
as  shown  by  the  evidence."  No  objection  was  taken  by  the  plain- 
tiff to  this  charge,  except  to  that  portion  wherein  the  court  charged 
the  jury,  '^  that  if  defendant  signed  the  note,  not  knowing  it  was  a 
note,  he  was  not  liable."  As  no  such  charge  appears  in  the  case, 
nor  anything  like  it,  unless  accompanied  by  qualifying  or  explana- 
tory words,  the  exception  is  too  indefinite  and  of  no  effect.  The 
jury  found  for  the  defendant.  Therefore,  the  only  exception  left 
in  the  case,  is  the  exception  to  the  refusal  of  the  court  to  direct  a 
verdict  for  the  plaintiff  at  the  close  of  the  trial. 

This  case,  in  its  facts,  is  very  similar  to  that  of  Chapman  v. 
RoBe^  except  that  in  this  case,  the  question  of  negligence  was  sub- 
mitted to  the  jury,  and  in  that,  its  admission  was  i*efused.  In 
Chapman  v.  Boaey  the  charge  was,  "  that  if  the  jury  concluded, 
when  Hose  signed  the  orders,  he  did  not  intend  to  execute  a  note, 

•44  How.  Pr.,  864;  9  Alb.  Law  Jour.,  89. 
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as  the  traoBaction  never  called  for  oue,  it  was  not  a  note,  and  was 
never,  at  any  time,  valid  in  the  hands  of  any  party ;"  and  the 
defendant  had  a  verdict.  The  General  Term  sustained  this  riding. 
In  reversing  it  the  Conrt  of  Appeals  said :  '^  It  turns  out  that 
defendant  signed  a  promissory  note,  and  that  it  is  now  in  the  hands 
of  a  holder  in  good  faith,  for  value.  The  question  which  arises  on 
the  branch  of  the  charge  now  under  consideration,  is,  whether  it 
is  enough,  as  against  a  honafide  holder,  to  show  that  defendant  did 
not  know  or  suppose  he  was  signing  a  note,  unless  it  also  appears 
that  he  vxu  guiUy  of  no  laches  or  negligence  in  signing  the  instru- 
ment. To  that  inquiry  the  attention  of  the  judge  at  the  trial  was 
distinctly  called,  and  the  instruction  which  he  gave,  and  which  was 
excepted  to,  did  not  submit,  but  excluded  the  consideration  of  it  from 
the  jury,"  The  case  of  Foster  v.  MacTdnnon^  cited  in  support  of 
the  ruling,  was  an  action  upon  an  indorsement  of  a  bill  of  exchange, 
and  the  court  charged  the  jury,  ^^  that  if  the  defendant  signed  it, 
not  knowing  it  to  be  a  bill,  and  believing  it  to  be  a  guarantee,  in 
consequence  of  a  fraudulent  representation  as  to  its  character,  and 
if  he  was  not  guilty  of  any  negligence  or  laches  in  signing  it,  he 
was  not  bound."  The  jury  found  for  the  defendant.  Upon  a 
review,  and  upon  a  full  and  able  discussion,  the  court  held  the 
direction  to  be  right. 

Therefore,  in  this  class  of  cases,  I  understand  the  rule  to  be,  that 
when  a  negotiable  promissory  note  is  procured  by  fraud,  deceit  or 
mistake,  the  maker  not  having  intended  making  a  note,  and  it  gets 
into  the  hands  of  a  hona  fde  holder  for  value  before  maturity, 
showing  such  facts  constitutes  no  defense,  unless  defendant  can  go 
further,  and  show  and  establish  that,  in  putting  his  signature  to  the 
note,  he  was  not  guiUy  of  any  negligence  or  laches  /  if  a  party  can 
establish  all  these  facts,  he  cannot  be  charged  with  such  an  instru- 
ment any  more  than  he  can  be  with  a  note  to  which  his  name  has 
been  foi^d.  In  this  case  there  was  evidence  upon  the  question  of 
negligence :  the  defendant's  age ;  his  being  unaccustomed  to  busi- 
ness outside  his  farm ;  his  efforts  to  read  the  papers ;  inability  to 
understand  them ;  his  having  them  read  over  to  him,  observing 
they  were  all  right  as  read,  and  contained  no  agreement  to  pay 
money  except  as  provided  in  the  contract.    This  evidence,  even 

•L.  R(4C.  P.),  701 
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though  weak,  was  proper  for  the  jury;  it  would  have  been  error 
not  to  have  submitted  it,  and  therefore  the  court  was  right  in  its 
refusal  to  direct  a  verdict  as  requested. 

Upon  the  motion  before  us  we  have  no  right  to  review  the  ver- 
dict ;  no  right  to  examine  the  evidence  further  than  necessary  to 
determine  whether  the  court  was  right  in  refusing  to  direct  a  ver- 
dict for  the  plaintiff. 

Motion  for  a  new  trial  denied,  and  judgment  ordered  for  defend- 
ant on  the  verdict. 

BOARDMAN,  J. : 

Concurring  in  brother  Lba^rned's  views  of  the  law,  I  still  think 
the  question  of  defendant's  negligence  was  fairly  submitted  to  the 
jury,  and  the  judgment  should  be  ordered  for  the  defendant  on  the 
verdict,  unless  there  is  conclusive  evidence  of  negligence  on  defend- 
ant's part.  I  think  there  was  evidence  tending  to  show  that  the 
defendant  exercised  care  and  prudence  in  ascertaining  the  contents 
of  the  paper  signed  by  him.  He  endeavored  to  find  out  what  he 
was  signing,  and  supposed  he  had.  It  is  true  the  evidence  is  not 
very  strong  or  satisfactory,  but  it  is  evidence  upon  the  subject,  and 
it  can  rarely  be  a  matter  of  law  to  determine  the  dividing  Hne 
between  necessary  care  on  the  one  hand,  and  negligence  on  the 
other.  Believing  that  there  is  some  evidence  to  snstain  the  ver- 
dict of  the  jury,  I  am  disposed  to  concur  in  the  opinion  of  brother 
James. 

Learned,  P.  J.  (dissenting) : 

I  think  that  the  court  should  have  directed  a  verdict  for  the 
plaintiff.  It  was  admitted  that  the  plaintiff  was  a  bona  fide  holder 
for  value. 

The  syllabus  of  Chapmcm  v.  Rose^*  is,  that  "  where  one  having 
the  opportunity  and  the  power  to  ascertain  with  certainty  the  exact 
obligation  he  is  assuming,  yet  chooses  to  rely  on  the  statements  of 
the  person  with  whom  he  is  dealing,  and  executes  a  negotiable  instrn- 
ment  without  reading  or  examination ;  as  against  a  bona  fide  holder 
for  value,  he  is  bound  by  his  act.  To  avoid  liability  he  must  show 
that  he  was  guilty  of  no  laches  or  negligence  in  signing."    In  that 

♦56N.Y..  187. 
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case  the  court  say  that  ^^  meaning  to  make  an  obligation  in  writing, 
and  which  was  put  in  writing  that  it  might  of  itself  import  the 
fact  and  the  form  and  the  measure  of  the  obligation,  he  trusted  to 
another  to  fix  that  form  and  measure,  without  exercising  that  super- 
rision  which  was  in  his  power,  and  by  which  perfect  protection 
was  possible.  In  such  case  the  rule  is  that  he  is  bound  by  the  act 
of  him  who  has  been  trusted,  in  favor  of  a  holder  in  good  faith." 

That  case  is  almost  identical  with  the  present.  Ingalls,  a  stranger, 
came  to  the  defendant's  house  and  made  some  bargain  with  him 
about  a  cultivator  patent  right.  The  defendant  had  a  wife  and  five 
children  in  his  family.  He  could  read  and  two  of  his  sons  could 
read.  He  did  read  one  of  the  papers ;  that  which  was  delivered 
to  him.  Ingalls  said  the  other  was  just  like  it,  and  the  defendant 
signed  it  without  reading,  and  without  having  his  family  read  it. 
Thus  the  defendant  had  the  opportunity  and  power  to  ascertain 
with  certainty  the  exact  obligation  he  was  signing.  He  could  have 
read  it,  or  he  could  have  had  his  sons  read  it.  Instead  of  doing 
this  he  trusted  to  the  statements  not  of  an  indifierent  person  but 
of  the  person  with  whom  he  was  dealing ;  and  that  person  whs  an 
utter  stranger.     Can  it  be  said  that  he  was  guilty  of  no  negligence  i 

It  is  not  a  question  of  degree  of  negligence;  it  is  a  question 
whether  there  was  any  negligence.  If  there  was,  the  defendant 
cannot  shield  himself  from  liability  on  his  note.  By  signing  the 
note  he  enabled  Ingalls,  or  some  one  else,  to  obtain  the  money  of 
the  plaintiff,  an  innocent  person.  To  escape  from  liability  on  the 
note,  he  must  show  that  he  was  guilty  of  no  negligence  or  laches. 

We  must  remember  that  negligence  is  not  the  ground  of  action. 
Want  of  negligence  is  the  alleged  ground  of  defense. 

Now  the  defendant  did  not  read  the  paper  which  he  signed  and 
gave  to  Ingalls ;  he  had  the  power  to  read  it,  and  the  opportunity ; 
he  could  have  caused  it  to  be  read  to  him  by  those  on  whom  he 
might  reasonably  rely ;  he  did  not  do  this ;  he  trusted  a  man  whose 
interests  were  adverse  to  his  own,  and  no  reason  is  shown  why  he 
should  have  thus  trusted.  The  facts  were  undisputed.  I  think 
they  did  not  warrant  the  submission  to  the  jury  of  the  question 
whether  the  defendant  was  free  from  laches  or  negligence. 

Motion  for  new  trial  denied. 
Hto— Vol.  IV.        33 
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"HENRY  C.  KING  and  another,  Appellants,  v.  MICHAEL 
GALVIN,   Respondent. 

Estoppd — election  <f  remedies —  when  partly  hound  hy. 

This  action  was  brought  to  recover  the  yalue  of  certain  property  belonging  to  tlie 
<  plaintiff,  taken  by  the  defendant,  a  judgment  creditor  of  one  Phillips,  on  an  ezecu-  . 
tion  issued  against  him,  as  being  his  property.  After  the  commencement  of  this 
action  Phillips  was  declared  a  bankrupt,  and  his  assignee  sued  the  plaintiffs  for 
property  of  Phillips  fraudulently  purchased  of  him  by  them,  and  recovered  judg- 
ment against  them  therefor.  In  this  proceeding  plaintiffs  claimed  and  were 
allowed  to  deduct  from  such  claim  against  them,  whatever  the  sheriff,  by 
virtue  of  the  execution  against  Phillips,  had  taken  from  them,  such  deduction 
including  the  property  sought  to  be  recovered  in  this  action.  Hdd,  that  the 
plaintiffs,  having  been  allowed  the  value  of  the  property  taken  by  the  defend- 
ant in  the  suit  brought  by  the  assignee  of  Phillips,  could  not  now  deny 
that  such  property  belonged  to  him;  and  that  this  action  could  not  be 
maintained. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
a  verdict  directed  by  the  court,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  upon  the  judge's  minutes. 

J.  M.  Carroll^  for  the  appellants. 

J.  E.  Dewey^  for  the  respondent. 

Opinions  by  Learned,  P.  J.,  and  Jambs,  J. 

Present  —  Learned,  P.  J.,  Boabdm an  and  James,  JJ. 

Jambs,  J.,  dissented. 

Judgment  and  order  affirmed. 

Digitized  by  VjOOQ IC 


BANKER  V.  BANKER.  259 

Thibd  Department,  April  Term,  1875. 


DAVID  A.  BANKER,  Appellant,  v,  ELLEN  M.  BANKER, 

Respondent. 

NeiD  trial  in  equity  eavse  —  when  not  granted. 

Although  courts  of  equity  may  and  will,  in  proper  cases,  grant  a  new  trial  in  a  suit 
in  which  the  judgment  binds  the  plaintiff  as  to  his  inheritance,  in  analogy  to  the 
statutory  right  of  a  defeated  party  in  an  action  of  ejectment,  yet  such  rule  does 
not  apply  to  an  action  brought  by  an  heir  at. law  against  the  widow  of  his 
deceased  father  to  have  the  marriage  declared  void  on  account  of  the  lunacy  of 
the  father  at  the  time  of  the  marriage,  as  a  judgment  therein  sustaining  the 
marriage  does  not  defeat  the  plaintiff's  right  as  heir,  but  at  most  merely  sus- 
pends his  possession  of  a  portion  of  the  estate  for  the  life  of  the  defendant. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  at  Special  Term. 

James  Larmng^  for  the  appellant. 

R.  A.  Parmenter^  for  the  respondent. 

Opinion  by  James,  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  James,  JJ. 

Judgment  affirmed. 


PATRICK  QUINN,  Plaintiff,  v.  WALTER  CARR  and 
OTHERS,  Defendants. 

OontrobcU  of  agent — uihen  prindpai  not  bound  by. 

The  defendants,  who  were  commission  merchants  in  the  city  of  New  York, 
employed  one  Carr  as  their  agent  at  Norwich,  New  York,  to  solicit,  obtain,  and 
ship  to  them  produce  to  be  sold  on  commission.  The  plaintiff  delivered  to 
Garr  a  quantity  of  butter  to  be  shipped  to  defendants  and  sold  on  commission, 
upon  the  guarantee  of  said  Carr  that  it  would  bring  thirty  to  thirty-three  cents 
per  pound,  less  commission.  The  defendant  had  no  knowledge  of  the 
guarantee,  and  had  never  given  Carr  any  specific  authority  to  bind  them  by  such 
a  guarantee.  No  evidence  was  given  of  any  similar  act  of  Carr.  The  butter 
having  been  sold  for  less  than  the  price  guaranteed,  this  action  was  brought  to 
recover  the  difference.  EM,  that  Carr  had  no  authority,  either  real  or  appar- 
ent, to  make  the  contract,  and  that  defendants  were  not.  liable  thereon. 
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260  CLEMONS  V.  DAVIS. 

Third  Department,  April  Term,  1875. 

Motion  for  a  new  trial  upon  exceptions  ordered  to  be  heard  in 
the  first  instance  at  the  General  Term,  after  a  verdict  for  the 
plaintiff  at  the  Circuit. 

E,  H.  Prindle^  for  the  plaintiff. 

jE  B.  Thomas^  for  the  defendants. 

Opinion  by  Boardman,  J. 

Present  —  Learned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

Motion  for  new  trial  granted,  costs  to  abide  the  event. 


FRANKLIN  E.  CLEM0N8,  Respondbnt,  v.  WASHINGTON 
•  DAVIS,  Appellant. 

Falmmpri»MnerU— Special  damage%— when  muetbeaSeffed—Am&ndmenia—  when 

aUawed. 

This  action  was  brought  to  recover  damages  for  the  false  imprisonment  of  the 
plaintiff  by  the  defendant  Upon  the  trial,  the  plaintiff  was  allowed  to  proye 
the  effect  of  his  arrest  upon  his  business,  although  no  special  damages  were 
alleged  in  the  complaint.  Edd^  that  the  judgment  would  not  be  reversed  for 
this  error;  that  as  special  damages  do  not  constitute  a  distinct  cause  of  action, 
but  only  tend  to  increase  the  recovery,  that  the  complaint  could  be  amended  at 
the  trial  by  adding  the  necessary  allegations,  and  that  the  General  Term  would, 
in  furtherance  of  justice,  consider  it  so  amended.* 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

J.  Z.  •Baker J  for  the  appellant. 

Xing  (&  Montgomery y  for  the  respondent. 

Opinions  by  Leabned,  P.  J.,  and  Jambs,  J. 

Present  —  Learned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

James,  J.,  dissented. 

Judgment  affirmed. 

*  Van  New  v.  Bush,  14  Abb.,  88 ;  Bowdoin  ▼.  Gohnan,  6  Duer,  188 ;  Bate  ▼. 
Graham,  11  N.  Y.,  287. 
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MOORE  V.  McCarthy.  261 

Thikd  Dbpabtmbkt,  Afbil  Tebm,  1875. 


RENSSELAER  R  MOORE,  Rbsfondbmt,  v.  JOHN 

McCarthy,  appellaot. 

LecM — eaUention  of — wrrender. 

This  action  was  brought  to  recoyer  rent,  alleged  to  be  due  upon  a  sealed  lease, 
whereby  the  defendant  leased  of  the  plaintiff  certain  premises  for  the  term  of 
three  years  from  January  1, 1869,  with  the  priyilege  of  three  years  more,  after 
the  termination  of  the  first  term.  The  defendant  entered  and  occupied  the 
premises  for  fifteen  months;  he  then,  haying  paid  the  rent  to  that  date,  left  the 
premises,  one  Kinny  being  in  possession  with  plaintiff's  Imowledge.  Einny 
continued  to  occupy,  paymg  rent  to  the  plaintiff,  till  May  8, 1872,  when  he  left, 
deliyering  the  key  to  the  plaintiff,  who  accepted  it  and  subsequently  rented  a 
portion  of  the  premises.  HM  (1),  that  the  holding  oyer  of  Elinny  did  not  con- 
Btituto  an  election  on  the  part  of  the  defendant  to  extend  the  term;  (2),  that 
accepting  the  key  and  re-renting  the  premises  was  a  surrender  and  termination 
of  the  lease,  at  least  fh)m  the  time  of  the  re-renting,  if  not  from  the  time  of 
accepting  the  key. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflF,  entered  upon' 
the  report  of  a  referee. 

ChvTchiU  dk  Nuttingy  for  the  appellant. 

Waters  dk  SandSj  for  the  respondent. 

Opinion  by  Jambs,  J. 

Present — Lbabnsd,  P.  J.,  Boabdman  and  Jamss,  J  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


EDMUND  KELLY,  Kespondbnt,  v.  THE  FALL  BROOK  COAL 
COMPANY,  Appellant. 

Principal — when  bound  by  contracts  qfaffonL 

An  agent  who  is  accustomed  to  make  contracts  for  his  principal,  with  the 
principal's  knowledge,  may  bind  the  principal  by  his  contracts,  although  the 
instmctions  of  the  agent  are  not  to  contract  without  his  principal's  knowledge* 
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262  COLE  r.  VAN  KEUREN. 

Third  Departkbmt,  April  Term,  1875. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  for  an  alleged  breach 
of  a  contract,  claimed  by  the  plaintiff  to  have  been  made  between 
him  and  the  defendant  about  June  7,  1873.  The  plaintiff  alleges 
an  agreement  by  defendant  '^  to  load  his  vessel  and  furnish  a 
cargo  from  the  office  of  defendant,  at  Watkins,  in  the  county  of 
Schuyler,  to  some  point  east,  in  turn  with  the  defendant's  boats, 
and  in  that  way  give  full  cargoes  and  employment  for  the  plaintiff 's 
boat  and  its  master  ancl  crew  during  the  said  season,"  and  alleges, 
as  a  breach,  that  his  boat  was  not  loaded  in  turn,  but  was  kept  idle, 
and  claims  damages  for  such  breach. 

Hfwrd  (6  Fletcher^  for  the  appellant 

WaUcrni  Lounahery^  for  the  respondent. 

Opinion  by  Lbabnsd,  P.  J. 

Present  —  Lsabned,  P.  J.,  Boabdman  and  James,  J  J* 

Judgment  affirmed. 


MARTIN  COLE,  Respondent,  v.  MATTHEW  VAN 
KEUREN,  Appellant. 

\B.&,  601,  §  1,  nub.  8  —  order  of  eommienoners  as  to  a  pubUc  highway — ^eei  cf. 

When  the  commissionerB  of  highways  of  a  town  meet,  and,  it  appearing  to  them 
that  a  certain  road  has  been  used  as  a  highway  for  more  than  twenty  years,  order 
it  to  be  ascertained  and  recorded,  such  order  is  not  conclusive  upon  a  person 
claiming  that  the  said  highway  is  a  private  road,  and  that  he  is  the  owner  of 
the  soil  thereof.  The  statute  (1  R.  S.,  601,  §  1,  sub.  8),  does  not  authorize  the 
commissioners  to  create  or  enlarge,  but  only  to  perpetuate,  the  evidence  of  a 
public  right;  the  fiict  of  dedication  depends  on  the  user.* 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

*  People  V.  Judges  of  Cortland  Co.,  24  Wend.,  491;  Talmage  v.  Honting,  88 
Barb.,  654;  affirmed 29  K  Y.,  447. 
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PATRICK  V.  EXCELSIOR  LIFE  INS.  CO.  263 

Third  Departmbnt,  April  Tkrm,  1875. 
S.  Z.  StMmSj  for  the  appellant. 

WiUiam  Zaimsberyy  for  the  respondent. 

Opinion  by  Leasned,  P.  J. 

Present  —  Lbasnted,  P.  J.,  Boabdmak  and  Jakes,  JJ. 

Jaices,  J.,  dissented. 

Judgment  afiirmed. 


CAROLINE  E.  PATRICK  and  another,  CoMMrrrEE,  etc., 
Rbspondento,  v.  the  EXCELSIOR  LIFE  INSURANCE 
COMPANY,  Appellant. 

Poli^  cf  inauranee — when  not  invaUdaUd  by  mkide  cf  insured. 

In  an  action  npon  a  policy  of  insurance  taken  out  upoi^  the  life  of  a  liusl^ahd 
for  the  benefit  of  his  wife,  the  suicide  of  the  insured  is  not  a  defense  where 
there  is  no  stipulation  to  that  effect  in  the  policy. 

FUch  y.  American  Popular  lAfe  Ins,  Co.  (11  Alb.  Law  Jour.,  91)  followed. 

The  expression,  in  a  policy  of  life  insurance,  **  in  the  known  violation  of  the  law 
of  any  State,'*  cannot  be  construed  to  include  suicide. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  judge's  minutes. 

EUioU  F.  8hepa/rd,  for  the  appellant. 

Henry  Smith  and  Joh^  R.  Put/narrij  for  the  respondents. 

Opinion  by  Leaened,  P.  J. 

Present  —  Lbabned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Judgment  and  order  affirmed. 
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264  TOWNSEND  V.  BRUNDA6BI 

THIBD  DSPARTHBNT,   AfBIL  TSBH,  1875. 


EDWARD  K.  TOWNSEND,  Appellant,  v.  DAVID  M. 
BRUNDAGE,  Respondent. 

Tre9paM— property  domhoffed  by— haw  w^ 

Upon  the  trial  of  an  action  brought  by  the  plaintiff  to  recoyer  the  damages 
occasioned  by  cattle  of  the  defendant  entering  on  his  land,  and  destroying  his 
grass  and  apples,  a  witness  was  asked:  "  To  the  best  of  your  knowledge,  were 
there  100  bushels  of  apples  there?''  BM^  that  the  question  was  proper,  and 
that  it  was  not  objectionable  as  calling  for  the  opinion  of  the  witness. 

Mbrefumae  v.  Matthmoi  (2  N.  Y.,  515),  Armsinmg  v.  8mUh  (44  Barb.,  ISO)  dis- 
tinguished. 

Appeal  from  a  judgment  of  the  County  Court  of  Sullivan  county, 
reversing  a  judgment  in  favor  of  the  plaintiff,  recovered  in  a  Jus- 
tice's Court 

Chroo  <fi  Wiggins^  for  the  appellant. 

R.  J.  JelUffy  for  the  respondent. 

Opinion  by  Leaened,  P.  J. 

Present  —  Learned,  P.  J.,  Boab^man  and  James,  J  J. 

Judgment  of  the  County  Court  reversed,  and  that  of  the  justice 
affirmed,  with  costs. 


ANTHONY  H.  BLAIDSELL,  Appellant,  v.  DANIEL 
WHITEFOED,  Kespondent. 

THE  SAME  t).  FLETCHER  B.  STORY,  Respondent. 

THE  SAME  'o.  JOHN  G.  WILLIAMSON,  Respondent. 

THE  SAME  V.  HANNAH  EDGET,  Respondent. 

8umm<yM--form  cf  notiet  —  Oods^  §  129,  msb,  2. 

An  action  to  recover  rent  upon  a  lease  by  the  terms  of  which  the  rent  is  to  be 
paid  in  wheat,  is  not  an  action  arising  on  contract  for  the  retibyery  of  money 
only,  and  the  summons  should  contain  the  notice  required  by  subdivision  2  of 
section  128  of  the  Code. 
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McDonnell  v.  bauendahl.    '  265 

Thikd  Departmbnt,  April  Term,  1876. 

Appeals  from  orders  made  in  the  above  entitled  actions,  striking 
out  the  complaint  in  each,  unless  the  plaintiff  should  amend  the 
summons  so  that  the  notice  should  be  under  the  first  instead  of 
under  the  second  subdivision  of  section  129  of  the  Code. 

Matthew  HaUy  for  the  appellant. 

•71  A.  Oriswoldj  for  the  respondents. 

Opinion  by  Boardmak,  J. 

Order  reversed  with  ten  dollars  costs  in  first  case,  and  with 
expenses  of  printing  in  all,  and  motion  denied  with  ten  dollars  costs 
in  each  case. 


JOHN  McDonnell  and  ANcyrnBR,  Respondents,  v.  WALTER 
BAUENDAHL  and  others,  Appellants. 

Asngnmeni  by  bankrupt  —  effect  qf. 

One  Lee,  after  he  had  been  declared  a  bankrupt,  assigned  to  the  plaintiffs  the 
didm  against  the  defendants  upon  which  this  action  was  brought ;  no  assignee 
in  bankruptcy  was  ever  appointed,  and  the  proceedings  were  subsequently  dis- 
continued.   Seldf  that  the  assignment  was  valid. 

Appeal  from  a  judgment  in  favor  of  the  plaintifis,  entered  upon 
the  report  of  a  referee. 

/.  S.  €&  C.  H.  Smithy  for  the  appellants. 

F.  Fishj  for  the  respondents. 

Opinion  by  Leabned,  P.  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  James,  J  J. 

Judgment  affirmed. 

Huh— Vol.  IV.  34 
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266  STANTON  V.  PRITCHARD. 

Third  Department,  April  Term,  1875. 

CORRAN  P.  STANTON,  Respondent,  v.  ALBERT  N. 
PRITCHARD,  Appellant. 

OutUng  Umber — fMcuure  of  damage9. 

In  an  action  for  catting  and  removing  standing  timber,  the  measure  of  dama^ 
is  the  value  of  the  timber  at  the  place  where  it  stood  when  the  trespaas 
was  committed,  unless  the  action  is  brought  and  a  recovery  had  under  the   • 
statute  (2  K.  S.,  888,  §  1),  when  the  damages  may  be  trebled.* 

Appeal  from  a  jadgiuent  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

190(10  S.  Newton^  for  the  appellant. 

E.  H.  PrindU^  for  the  respondent. 

Opinion  by  James,  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Judgment  affirmed. 


ELIJAH   BEATTY,  Respondent,  v.  AUGUSTUS    MYERS, 

Appellant. 

Oount^  ChuTt^appeal  from. 

Where  an  action  is  commenced  in  a  Comity  Court,  an  appeal  may  be  taken  from 
a  judgment  entered  therein,  ut>on  a  case  and  exceptions,  without  first  moying 
in  such  court  for  a  new  trial. 

Appeal  from  a  judgment  of  the  County  Court  of  Ulster  county, 
in  favor  of  the  plaintiff,  entered  upon  the  verdict  of  a  jury. 

Charles  A.  Faider^  for  the  appellant. 

A.  S.  Schoonmaker^  for  the  respondent. 

Opinion  by  James,  J. 

♦  Whitbeck  y.  N.  Y.  C.  R  R.  Co.,  86  Barb.,  ML 


Digitized  by 


Google 


SWART  V.  LTVIXGSTOK  267 

Third  Depautmknt,  April  Terh,  1875. 
Preeent — Learned,  P.  J.,  Boabdman  and  James,  J  J. 

Judgment  affirmed. 


ALFRED  SWART,  Respondent,  v.  ROBERT  S.  LIVINGSTON, 

Appellant. 

Agency — sUUement  of  alleged  agent  to  third  person  —  effect  of  its  admianon  in 

eoidenee. 

Appeal  from  a  judgment  of  the  Connty  Court  of  Columbia 
county  in  favor  of  the  plaintiff  for  $186.18  damages  and  costs,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

The  only  point  raised  in  this  ease  was  on  the  objection  to  a  ques- 
tion put  to  one  Crawford,  whether  he  told  the  plaintiff,  when  he 
hired  him,  that  he  hired  him  for  the  defendant.  The  court  heldj  that 
the  admissibility  of  that  evidence  depended  on  Crawford's  authority 
from  the  defendant ;  that  is,  it  depended  on  his  agency.  If  Craw- 
ford was  defendant's  agent  to  hire  the  plaintiff,  then  what  he  said 
in  hiring  was  admissible  as  part  of  the  res  geatce ;  otherwise  not. 
That  Cntwford's  agency  was  a  question  of  fact  on  which  the  evi- 
dence was  conflicting.  The  defendant  might  have  asked  the  court 
to  instruct  the  jury,  that  if  Crawford  was  not  otherwise  shown  to 
be  the  defendant's  agent  to  do  this  hiring,  then  the  statement  made 
by  him  at  the  time  would  have  no  weight ;  but  no  such  request  was 
made.  The  court  held^  that  it  could  not  say  as  matter  of  law  that 
Crawford  was  not  the  defendant's  agent,  for  the  jury  must  have 
foand  that  he  was ;  and,  therefore,  it  could  not  say  that  there  was 
error. 

The  judgment  and  order  were  affirmed. 

/.  B.  Longley^  for  the  appellant. 

R.  E.  Andrews^  for  the  respondent 

Opinion  by  the  court. 

Present — Lsabned,  P.  J.,  Boabdman  and  James,  J  J 

Judgment  and  order  affirmed. 
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268     OGDENSB'G  A  L.  C.  R.  R.  CO.  v.  V.  &  C.  R.  R.  CO. 
Third  Dbpabtment,  April  Tbrm,  1875. 

THE  OGDENSBDRGH  AND  LAKE  CHAMPLAIN  RAIL- 
ROAD COMPANY,  Appellant,  v.  VERMONT  AND 
CANADA  RAILROAD  COMPANY  and  othkes,  Rkspond. 

ENTS. 

MonoN  to  dismiss  aa  appeal  from  a  judgment,  entered  on  a 
demurrer  to  the  plaintiff's  complaint. 

This  action  was  brought  to  obtain  a  decision  from  the  court, 
whether  a  certain  lease  executed  by  the  plaintiff  to  the  Yermont 
and  Canada  Railroad  Company  was  or  was  not  void.  The  plaintif 
did  not  affirmatively  allege  that  the  lease  was  void,  but  it  asked  for  a 
decision  on  this  point  and  a  judgment  that,  if  void,  it  be  annnlled 
and  they  restored  to  their  rights  as  before  the  lease  was  executed. 
The  defendant,  the  Yermont  and  Canada  Railroad  Company, 
demurred.     The  demurrer  was  sustained. 

The  Yermont  and  Canada  Railroad  Company  moved  to  dismisB 
this  appeal,  on  the  ground  that  before  and  since  the  judgment  on  the 
demurrer,  the  plaintiff  accepted  rent  on  the  lease,  and  thus  ratified  it 

The  ground  on  which  it  is  claimed  that  the  lease  is  void^  is,  that 
it  was  one  which  the  company  had  no  power  to  make  —  tUtra  vires. 
The  General  Term  was  of  opinion  that  if  the  Ogdensburgh  and 
Lake  Champlain  Railroad  Company  had  no  power  to  make  such  a 
lease  as  the  one  in  question,  they  had  no  power  to  ratify  it  by 
accepting  rent 

Z.  Hasbrotccky  Jr.^  and'TTm.  M.  Evarts^  for  the  appellant. 

Edwa/td  G.  James^  for  the  respondents. 

Opinion  by  Leasned,  P.  J. 

Present  —  Learned,  P.  J.,  Boabdhan  and  Jambs,  J  J. 

James,  J.,  dissented. 

The  motion  to  dismiss  the  appeal  denied,  with  ten  dollars  costs. 
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GEORGE   P.  KIRK,  Respondent,  v.   K.  WILSON 
BLASHFIELD,   Appellant. 

JudffmeiU  in  Jtutie^s  Court  dumissing  acti&n  on  the  ground<favKmi<ifjuri9dieUQn^^ 
Bea  €U0tidieata — eogta  in  mch  case  on  recovery  of  Use  thanJtfty  doUar$  in  action  in 
Supreme  Court. 

Appeal  from  a  jndgment  in  the  Snpreme  Court,  entered  in  favor 
of  the  plaintiff. 

The  plaintiff  commenced  an  action  in  a  Justice's  Court  The 
defendant  objected  to  the  jurisdiction,  on  the  ground  that  the 
accounts  between  the  parties  exceeded  $400.  The  justice,  after 
first  overruling  the  objection,  finally  dismissed  the  action  upon  that 
same  ground.  The  plaintiff  then  sued  in  this  court  and  recovered 
$38.50.     On  a  motion  at  Special  Term  he  was  allowed  costs. 

It  was  admitted  that  the  justice  was  in  error  in  his  decision, 
but  no  appeal  was  taken  from  it.  The  General  Term  Iieldy  that  if  an 
appeal  had  been  taken,  and  thereupon  the  same  decision  had  been 
made  in  this  court,  that  the  matter  would  have  been  res  adjvdioata  ; 
and  that  as  the  plaintiff  rested  satisfied  with  the  decision  which 
was  made  by  the  justice,  and  as  that  was  made  on  the  defendant's 
objection,  it  must  be  taken  as  the  settled  rule  of  this  present  case. 

The  court  also  examined  the  question  raised  as  to  this  order,  and 
hdd^  that  as  a  matter  of  practice  the  defendant  should  have  appealed 
from  the  order  of  the  Special  Term  granting  the  plaintiff  costs, 
and  not  from  the  judgment ;  and  that  this  case  should  not  be  con- 
sidered a  precedent  as  to  the  manner  of  reviewing  such  orders. 

A.  /.  Parker  and  0.  Porter^  for  the  appellant. 

B.  A.  Benedict^  for  the  respondent. 
Opinion  by  Lbaened,  P.  J. 

Present — Leabnsd,  P.  J.,  Boasdman  and  Jambs,  JJ. 

Jndgment  affirmed. 
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Third  Departmbnt,  Aprii«  Teric,  187S. 


CALVIN  L.  HATHAWAY,  Appellant,  v.  EDWIN  W. 
HOWELL,  Respondknt. 

JSboeeution^ismiedbtforewUryqf Judgment, 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  on  the 
report  of  a  referee. 

This  was  an  action  to  recover  the  possession  of  certain  hotel  fur- 
niture, of  the  value  of  $10,000. 

The  case  was  once  before  tried,  and  the  defendant  had  judgment, 
which  was  affirnaed  at  the  General  Term,  but  reversed  by  the  Com- 
mission of  Appeals.* 

The  defendant,  as  sheriff  of  Chemung  county,  justified  taking 
and  holding  the  property  under  and  by  virtue  of  an  execution 
against  one  Slater,  dated  May  26, 1866,  reciting  a  judgment  of  that 
date  as  the  basis  for  its  issue.  It  was  shown  that  papers  were  pre- 
pared for  obtaining  a  judgment,  by  confession,  on  Saturday  evening. 
May  twenty-sixth,  and  left  in  the  clerk's  office  to  be  entered  up 
after  hours,  but  was  not  and  could  not  be  perfected  until  eight 
o'clock,  Monday  the  twenty-eighth.  This  execution  was  issued  and 
delivered  to  the  sheriff  on  May  twenty-sixth,  with  directions  to 
levy,  and  a  levy  was  made  on  that  day.  On  the  former  appeal,  the 
Commission  held  f  that  an  execution  did  not  vest  any  right  or  title 
to  the  execution  debtor's  property  in  the  sheriff  until  actual  levy 
made ;  and  that  a  levy  must  be  made  during  the  life  of  the  execu- 
tion ;  that  the  execution  was  void ;  and  that  no  title  was  acquired 
by  the  sheriff  by  his  levy  on  the  twenty-sixth.  That  the  judgment 
against  Slater  did  not  become  perfected  until  eight  a.  m.,  on  the 
twenty-eighth,  and  no  levy  was  shown  to  have  been  made  after  that 
date  within  the  life  of  the  execution. 

On  the  second  trial,  the  defendant  undertook  to  show  that  a  new 
levy  was  made  with  this  execution  after  eight  o'clock  on  Monday, 
the  twenty-eighth. 

The  question  passed  on  by  the  General  Term  was  the  sufficiency 
of  the  evi'den6e  on  the  second  trial  to  establish  a  levy  on  May 
twenty-eighth.     The  court  was  of  opinion  that  that  fact  was  not 

•54N.Y.,97.  tWN.Y..102. 
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Third  Depabtmbnt,  Afiol  Tbrx,  1875. 

ahown  by  the  evidence,  and  reversed  the  judgment,  granting  a  new 
trial,  costs  to  abide  the  event. 

MUo  GoodricAy  for  the  appellant. 

S.  B.  Tamlineany  for  the  respondent. 

Opinion  by  Jambs,  J. 

Present — Learned,  P.  J.,  Boasdman  and  Jahbs,  J  J. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event. 


ELAM  LOOMIS,  Respondent,  v.  LeROT  MOWRY  and 
OTHERS,  Appellants. 

Beareih  for  written  insirument —  necessary  to  enable  party  to  gke  paroi  proof  of  Hi 
contents  —  eross-exanUnaiion  of  witness. 

This  action  was  brought  to  recover  damages  for  the  alleged  con- 
version of  a  note.  The  complaint  charged  that  in  September, 
1870,  the  plaintiff  made  a  note  for  $534,  payable  to  one  Sanborn, 
who  is  alleged  to  have  indorsed  it.  It  is  then  alleged  that  the  note 
was  received  by  the  defendants  upon  the  agreement  that  it  should 
be  returned  to  the  plaintiff  before  maturity;  that  it  matured 
December -4,  1870;  that  the  defendants  did  not  return  it,  but 
before  maturity  sold  and  converted  it. 

The  question  on  this  appeal  is  raised  by  exceptions  taken  to 
refusals  of  the  court  below  to  allow  a  cross-examination  of  a  wit- 
ness upon  the  question  whether  he  had  made  proper  search  for  a 
written  instrument,  as  to  the  contents  of  which  parol  evidence 
was  given  on  the  trial.  The  court  at  General  Term  heldj  that  such 
refnsal  was  error,  and  reversed  the  judgment  and  granted  a  new 
trial,  costs  to  abide  the  event. 

U.  O.  PariSy  for  the  appellants. 

Stug^ies  db  JVarthrup,  for  the  respondent. 

Opinion  by  Jambs,  J. 

Present — Learned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

Ju<)gment  reversed  and  new  trial  granted,  costs  to  abide  event. 
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Third  Dbfaktmbnt,  Apbil  Term,  1875. 

WILLIAM  p.  BAEIIN,  Survivoe,  bttc,  Appellant,  v.  EUNICE 
a  HARDER,  Respondent. 

Married  toaman — charging  separate  estate. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  report  of  a  referee. 

Upon  a  former  appeal  in  this  action  from  a  judgment  in  favor 
of  the  plaintiflf,  the  judgment  was  reversed,  upon  the  ground  that 
the  plaintiff's  claim  was  for  the  benefit  and  advantage  of  defend- 
ant's husband,  and  in  no  respect  for  the  benefit  of  her  separate 
estate,  and  that  she  had  not  charged  her  separate  estate  with'  the 
payment  of  the  debt.  Upon  this  appeal  the  General  Term  were 
of  the  opinion  that  the  cases  of  Maxon  v.  Scott,*  and  JS^^elty  v. 
Long  J -f  were  not  in  conflict  with  the  former  decision  of  the  court 
in  this  case,  and,  as  the  facts  upon  which  it  was  presented  were  sub- 
stantially the  same,  affirmed  the  judgment. 

D.  Magone,  Jr.,  for  the  appellant. 

Va/ry  <&  Stone,  for  the  respondent. 

Opinion  by  Boabdman,  J. 

Present  —  Leakned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

James,  J.,  dissented. 

Judgment  affirmed,  with  costs. 


SARAH  M.  COOK,  Respondent,  v.  THE  UNITED  STATES 
EXPRESS  COMPANY,  Appellant. 

Appeal  from  a  judgment  of  the  County  Court  of  Tompkins 
county,  in  favor  of  the  plaintiff,  entered  on  the  verdict  of  a  jury, 
and  from  an  order  of  this  court,  denying  a  new  trial,  upon  a  motion 
certified  into  this  court. 

This  action  was  brought  to  recover  the  value  of  certain  articles 

♦56  N.  Y.,  347.  1 8  8.  0.  (1  Hun),  714;  8.  C,  4  K  Y.  8:  C,  1«8. 
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Third  Department,  April  Term,  1875. 

claimed  to  have  been  taken  from  a  trank  of  the  plaintiff  while  in 
the  possession  of  the  defendant.  The  judgment  was  reversed  on 
the  ground  that  the  plaintiflE  was  allowed  to  testify  to  statements 
made  to  her  by  a  man  at  a  depot,  to  the  effect  that  he  was  an  agent 
of  the  company,  which  in  fact  he  was  not,  and  also  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

Marcus  I/yon^  for  the  appellant 

John  A.  WiUiamSf  for  the  respondent. 

Opinion  by  James  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  Jakes,  J  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


HOEACE  KELLOGG  and  anotheb,  Respondents,  v.  GEORGE 
WITHERHEAD,  Appellant. 

Staiuts  of  frauds. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  price  of  a  quantity  of 
hams  alleged  to  have  been  sold  to  the  defendant  by  the  plaintiffs. 
The  General  Term  held  (following  Bates  v.  Coster,  8  S.  0. 
[1  Hun],  400),  that  the  agreement  between  the  parties  constituted 
a  contract  for  the  sale  of  the  hams,  and  not  one  for  work  and  labor 
to  be  performed  upon  them ;  and  that,  as  the  requirement  of  the 
statute  of  frauds  had  not  been  complied  with,  the  contract  was 
void,  and  could  not  be  enforced. 

Magone  dh  Holbrookj  for  the  appellant. 

Z.  M.  cfe  Z.  K.  Soper^  for  the  respondents. 

Opinion  by  Learned,  P.  J. 

Present  —  Learned,  P.  J.,  and  Boaedman,  J. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the  event. 
Hun— Vol.  IV.        36 
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274  HOFFMAN  V.  UNION  FERRY  CO. 

Third  Department,  April  Term,  1875. 


ABRAHAM  HOFFMAN  and  another,  Respondents,  v.  THE 
UNION  FERRY  COMPANY  OF  BROOKLYN,  Appellant. 

Appeal  from  a  judgment  entered  on  a  verdict  at  the  Montgomery 
Circuit,  and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  sustained  by  the 
plaintiff's  canal  boat,  Milton  Hoag,  in  a  collision  with  the  defend- 
ant's steam  ferry  boat,  Baltic.  On  a  former  trial  the  complaint  was 
dismissed,  and,  on  appeal  to  the  Court  of  Appeals,  the  judgment 
at  the  Circuit  was  reversed,  and  a  new  trial  was  ordered.  On  this 
appeal  from  the  judgment  entered  on  the  new  trial,  the  General 
Term  was  of  opinion  that  the  judge  at  the  Circuit  had  followed  the 
ruling  of  the  Court  of  Appeals,*  and  aflSrmed  the  judgment  and 
order  appealed  from. 

Charles  Mason^  for  the  appellant. 

Henry  Smithy  for  the  respondents. 

Opinions  by  Learned,  P.  J.,  and  Jakes,  J. 

Jambs,  J.,  dissented  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  and  that  the  court  erred  in  its  charge. 

Present  —  Learned,  P.  J.,  Boardkan  and  Jambs,  JJ. 

Judgment  and  order  aflSrmed. 


ROBERT  F.  SILLIMAN  and  others.  Respondents,  i?.  BENA- 
.J AH  TYRRELL,  sued  wrrn  others,  Appellant. 

Appeal  from  a  judgment  for  plaintiffs,  entered  on  a  verdict 
directed  by  the  court. 

This  action  was  brought  upon  a  promissory  note,  and  the  defense 
set  up  was,  that  a  new  note  had  been  given  in  payment  and  satis- 
faction of  the  one  sued  upon. 

•  47  N.  Y.,  176. 
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Third  Defartment,  April  Term,  1875. 

The  conrt  below  directed  a  verdict  for  the  plaintiff,  and  this 
court,  on  a  review  of  the  &cts  in  the  case,  affirmed  the  judgment 
entered  on  such  verdict. 

Francis  A.  Smithy  for  the  appellant. 

U.  G,  Parisy  for  the  respondents. 

Opinion  by  Leasned,  P.  J. 

Pri^nt  —  Lbabned,  P.  J.,  and  Boabdman,  J. 

Judgment  affirmed. 


JOHN  W.  BURR,  Respondent,  v.  AGRICULTURAL  INSURr- 
ANOE  COMPANY,  Appellant. 

Principal  and  agerU, 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
a  verdict  rendered  at  the  Tompkins  county  Circuit.  The  action 
was  brought  to  recover  loss  sustained  by  plaintiff,  and  covered  by  a 
parol  contract  of  insurance,  alleged  to  have  been  made  with  plain- 
tiff by  defendant's  agent.  The  court,  after  a  review  of  the  case, 
concluded  that  the  jury  must  have  inferred  from  the  instructions  in 
the  charge  of  the  court,  that  a  principal  must  be  held  to  have  con- 
ferred and  to  be  bound  by  whatever  power  an  agent  may  assume  to 
have  or  to  exercise,  and  that,  though  there  may  be  cases  when  such 
iuBtructiona  would  be  proper,  this  was  not  such  a  case. 

Starhuck  <&  Scuwyer^  for  the  appellant. 

M.  Goodrich^  for  the  respondent. 

Opinion  by  Potteb,  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  Potter,  JJ. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event* 
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276  WENTZLER  v.  ALDRICH. 

Third  Department,  April  Teric,  1875. 

CHARLES  WENTZLER,  Respondent,  v.  SOLOMON 
ALDRICH,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintifT,  entered  upon 
the  report  of  a  referee.  The  General  Term  was  of  the  opinion 
that  the  evidence  in  this  case  was  sufficient  to  sustain  the  findings 
of  the  referee,  and  affirmed  the  judgment. 

Edwwrd  K.  Clarh^  for  the  appellant. 

R.  H.  Hooty  for  the  respondent 

Opinion  by  Boabdman,  J. 

Present  —  Leabned,  P.  J.,  Boardman  and  Jamss,  J  J. 

Judgment  affirmed. 


LUCIUS  E.  GREEN  and  another,  Plaintiffb,  v.  PERRY  N. 
ELDRED,  Defendant. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a,  verdict  directed  for  the 
plaintiflf.  The  only  question  presented  upon  this  appeal  was  as  to 
the  proper  construction  to  be  given  to  a  deed  under  which  the 
plaintiff  claimed.  The  General  Term  was  of  the  opinion  that  the 
deed  was  properly  construed  by  the  judge  at  the  Circuit,  and 
ordered  judgment  for  the  plaintiff. 

Martin  I.  Tovmsend^  for  the  defendant. 

Eaek  Coweny  for  the  plaintiffs. 

Opinion  by  Boabdman,  J. 

Present  —  Boabdman  and  James,  J  J. 

New  trial  denied,  and  judgment  ordered  for  the  plaintiff,  with 
costs. 
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Third  Department,  April  Term,  1875. 

JOHN  S.  SLINGERLAND,  Respondent,  v,  ERASMUS 
BENNETT,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff*,  entered  upon 
the  verdict  of  a  jury. 

The  General  Term  held  that  the  evidence  in  tlie  case  was  sufficient 
to  sustain  the  verdict  of  the  jurj,  and  affirmed  the  judgment. 

/.  H.  Clutej  for  the  appellant. 

A.  J.  Parker  J  for  the  respondent. 

Opinion  by  Boasdman  J. 

Present — Boahdmak  and  Jambs,  J  J. 

Judgment  affirmed,  with  costs 


TiEATT  J.  INGERSOLL,  Administbatsix,  bto.,  Alppellant,  v. 
THE  NEW  YORK  CENTRAL  AND   HUDSON  RIVER 
RAILROAD  COMPANY,  Respondent- 
Appeal  from  an  order  of  the  Special  Term,  granting  a  new 
trial  after  verdict  for  the   plaintiff*.     The  action  was   to  recover 
damages  caused  by  the  defendant's  running  over  and  killing  plain- 
tiff's intestate.     The  answer  set  up  a  special  denial  and  contribu- 
tory negligence  on  the  part  of  the  intestate. 

The  General  Term  was  of  opinion  that  the  evidence  in  the  case 
made  it  proper  to  submit  the  cause  to  the  jury  and  that  its  decision 
thereon  was  conclusive. 

W.  Z.  Van  DenbcrgAy  for  the  appellant. 
8.  S.  Jackson^  for  the  respondent. 
Opinion  by  Boabdhak,  J. 
Present — Leasned,  P.  J.,  and  Boasdhan,  J. 
Order  reversed,  with  costs. 
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AT 


GEN"ERAL     TERM, 
g^prtJ,    1875. 


JAMES  S.  MAKSH,  Eespondent,  v.  JOHN  A.  DODGE  and 
OTHERS,  Appellants. 

PaiefU  —  Ue&nsee  of —  when  cannot  set  up  inmUdUy  of  paierii. 

The  defendants  agreed  to  pay  to  the  plaintiif,  the  owner  of  a  patent  for  the  manu- 
facture of  rakes,  ten  dollars  for  each  rake  that  should  be  made  or  sold,  or  dis- 
posed of  by  them,  or  by  their  authoiity  or  procurement ;  subsequently  they 
sold  to  an  incorporated  company  all  their  partqership  effects,  including  all  the 
rakes  remaining  unsold,  and  a  number  then  in  process  of  manufacture.  Hdi, 
that  the  defendants  were  chargeable  with  the  royalty  upon  each  of  the  unfin- 
ished rakes  so  transferred. 

A  licensee  must  notify  the  owner  of  the  patent  of  his  renunciation  of  the  license, 
before  he  can  repudiate  his  obligations  under  it. 

Upon  the  trial  defendants  objected  to  the  admission  in  evidence  of  the  patent,  on 
the  ground  that  it  was  not  properly  authenticated.  Hddy  that  proof  of  the  pat- 
ent was  unnecessary,  as  the  defendants  were  estopped  from  denying  either  its 
eiistence  or  validity.* 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  judgment  entered  in  fiivor 
of  the  plaintiff  upon  the  verdict  of  a  jury. 

This  case  has  already  been  before  the  General  Term,  and  is 
reported  in  5  Lansing,  541. 

*  See  Hawks  r.  Swett,  cmU^  p.  7. 
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MARSH  V.  DODGR  279 

• 

Fourth  Department,  April  Term,  t875. 

The  complaint  alleged  that  before  and  during  the  years  1865  and 
1866,  the  said  plaintiff  was  the  owner  as  patentee  of  certain  letters 
patent  of  the  United  States,  securing  certain  improvements  in  har- 
vesting machines,  commonly  known  as  "  Marsh's  self-rake."  That 
on  or  about  the  2d  day  of  September,  1865,  the  said  plaintiff,  being 
8Qch  owner  as  aforesaid  of  said  patented  improvements  in  said  let- 
ters patent  specified  and  set  foi*th,  and  the  said  defendants,  by  their 
said  firm  name  of  "  Dodge,  Stevenson  &  Co.,"  executed  in  dupli- 
cate, and  by  delivery  interchanged  the  license,  in  and  by  which  the 
said  plaintiff  licensed  to  the  said  defendants,  as  such  copartners  as 
aforesaid,  the  right  and  privilege  witliin  certain  territories  therein 
set  forth,  of  making,  using,  and  vending  to  others  to  be  used,  the 
improvements  in  said  letters  patent  specified;  in  consideration 
whereof  the  said  defendants,  as  such  copartners,  thereby  agreed  to 
pay  to  said  plaintiff  a  royalty  or  patent  fee  of  ten  dollare  for  each 
and  every  Marsh's  self-rake  that  should  be  made  and  sold  or  dis- 
posed of  by  the  said  defendants,  or  by  their  authority  or  procure- 
ment, during  the  existence  of  said  patents.  That  since  the  execution 
of  said  license,  the  said  defendants  have  not  rendered  a  true  and 
faithful,  or  any,  account  of  the  said  self-rake9  made  by  them  or  by 
their  authority  or  procurement,  or  paid  the  fees  stipulated  in  said 


The  defendants,  in  their  answer,  alleged  that  on  or  about  the  2d 
day  of  September,  1865,  they  intending  to  manufacture  rakes  of  a 
certain  construction,  form  and  kind,  to  be  attached  to  and  sold 
with  certain  reaping  machines  which  said  defendants  were  then 
manufacturing,  the  said  plaintiff,  for  the  purpose  and  with  intent 
of  inducing  the  defendants  to  make  and  enter  into  the  contract  or 
license  set  forth  in  said  complaint,  and  with  the  intent  to  cheat  and 
defraud  the  defendants,  falsely  and  fraudulently  represented  and 
stated  to  the  defendants  that  he  held  and  possessed  certain  letters 
patent  which  secured  to  him,  the  said  plaintiff,  the  sole  and  exclu- 
sive right  and  title  to  manufacture,  use  and  vend  said  rakes  of  the 
constrnction  and  kind  defendants  then  proposed  to  make  and  vend, 
and  that  such  patent  rights  therefor  were  in  all  respects  good  and 
valid  patents;  that  his  said  patents  embraced  and  included  the 
entire,  sole  and  exclusive  right  to  make,  use  and  vend  all  self-rakes 
to  be,  or  which  could  be  attached  to  any  reaping  machine ;  and 
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that  the  said  self-rake,  with  all  the  rip^hts  of  the  invention  thereof, 
and  the  right  to  use  or  make  or  vend  the  same  in  the  particular 
form,  manner  and  material  then  proposed  to  be  made  and  sold  by 
defendants,  were  all  embraced  in  his  said  patents,  and  belonged  to 
him.  That  the  defendants,  relying  npon  said  representations  and 
statements,  made  and  entered  into  the  contract  or  license  named  in 
the  said  complaint,  and  accepted  the  same.  And  defendants  alleged, 
that  in  truth  and  fact,  the  said  plaintiff  did  not  own  or  possess  any 
letters  patent  which  secured  to  him  the  sole  or  exclusive  right  or 
title  to  make,  use  or  vend  said  self-rake,  or  any  self-rake  of  the 
structure  or  kind  the  defendants  then  proposed  to  make,  use  and 
vend,  and  such  patent  rights  therefor  were  not  good,  or  valid,  or 
genuine,  nor  were  they  the  inventions  of  the  plaintiff,  nor  did  his 
patent  right  embrace  or  include  the  entire,  or  sole,  or  exclusive 
right  to  make,  use  or  vend  any  or  all  self-rakes  to  be,  or  which 
could  be  attached  to  any  reaping  machine. 

HoUin  Tracey^  for  the  plaintiff. 

H.  V.  Sbwland^  foj  the  defendants. 

Gilbert,  J. : 

This  action  was  brought  to  recover  a  royalty  accruing  upon  the 
manufacture  and  sale  of  patented  rakes,  under  an  agreement  made 
by  the  defendants  as  copartners  with  the  patentee,  who  is  the  plain- 
tiff. The  agreement  is  in  writing,  under  the  hands  and  seals  of 
the  plaintiff  and  defendants  respectively.  It  contains  a  recital  of 
the  fact  that  the  lettei's  patent  had  been  issued  to  the  plaintiff,  and 
an  agreement  on  the  part  of  the  defendants  to  pay  the  plaintiff  ten 
dollars  upon  each  of  the  rakes  that  should  be  made  or  sold,  or  dis- 
posed of  by  them,  or  by  their  authority  or  procurement,  during  the 
period  for  which  the  license  continued.  The  plaintiff's  claim  was 
limited  by  the  complaint  to  rakes  manufactured  prior  to  January 
1,  1867.  It  appeared  that  the  defendants  had  ceased  to  manufac- 
ture rakes  after  March  10,  1866,  and  had  been  succeeded  in  that 
business  by  an  incorporated  company,  to  which  they  had  sold  and 
transfen-ed  all  their  partnership  effects,  including  all  the  rakes 
manufactured  by  them  prior  to  that  time,  and  remaining  unsold, 
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and  including  also  a  large  number  of  rakes  in  process  of  nxana- 
ftctare.  It  appeared,  also,  that  the  defendants,  before  the  transfer 
to  the  company,  had  sent  some  of  the  completed  rakes  to  their 
agents  in  various  parts  of  the  country  to  be  sojd,  and  that  purchas- 
ers from  such  agents  had  the  privilege  of  returning  the  rakes  bought, 
if  they  should  not  be  suited  by  them. 

Much  of  the  time  spent  in  the  trial  was  devoted  to  the  examina- 
tion of  witnesses  upon  the  question,  whether  the  rakes  actually 
manufactured  were  in  all  respects  such  as  were  specified  in  the 
plaintiff^s  patents.  This  inquiry  ought  to  have  been  excluded, 
because  the  defense  which  that  kind  of  evidence  tended  to  establish 
had  not  been  pleaded.  It  was,  however,  indulged  by  the  court, 
without  objection,  and  the  questions  arising  upon  it  were  fairly  and 
correctly  submitted  to  the  jury.  In  the  course  of  this  inquiry,  the 
defendants  offered  in  evidence  a  patent  granted  to  the  defendant 
Dodge,  bearing  date  August  20,  1867,  for  a  rake  similar  to  that 
invented  by  the  plaintiff.  It  was  excluded,  and  the  defendant 
excepted.  We  think  this  exception,  as  well  as  those  taken  to  the 
judge's  charge  on  the  subject  involved  in  this  evidence,  were 
unavailing  for  this  reason,  if  for  no  other,  namely,  that  the  evidence 
was  not  material  to  the  issue,  and,  in  respect  to  the  rejection  of 
Mr.  Dodge's  patent,  the  plaintiff's  claim  did  not  embrace  rakes 
that  were  manufactured  after  that  patent  was  issued,  so  that,  in  any 
point  of  view,  the  evidence  was  irrelevant.  Moreover,  the  defend- 
ants were  estopped  to  deny  tliat  the  rakes  manufactured  were  made 
under  the  plaintiff's  license,  so  long  as  they  retained  the  license 
itself.  They  were  at  liberty  to  relinquish  it  at  any  time,  and  they 
were  bound  to  do  so,  if  they  intended  to  deprive  the  plaintiff  of 
his  royalty.  Good  faith  requires  that  a  licensee  shall  give  to  the 
owner  of  the  patent  notice  of  his  renunciation  of  the  license,  so 
that  the  privilege  may  be  sold  to  others,  before  he  can  be  permit- 
ted to  repudiate  his  obligations  under  it. 

The  agreement  of  the  plaintiff  to  give  a  drawback  of  three 
dollars,  was  not  admissible  in  evidence.  It  was  not  a  part  of  the 
license,  although  it  was  made  on  the  same  day,  but  it  referred  to 
another  and  independent  transaction.  If  the  defendants  wished  to 
avail  themselves  of  that  agreement,  they  should  have  pleaded  it, 
Hun— Vol.  IV.  36 
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and  have  set  up  their  counter-claim  nnder  it.  Kot  having  done 
so,  it  was  not  available  to  them  as  a  defense.* 

An  exception  was  taken  by  the  defendants  to  the  admission  of 
the  plaintiff's  patents  in  evidence,  on  the  ground  that  they  were 
not  properly  authenticated.  We  are  inclined  to  think  this  exception 
was  not  good,  but  we  do  not  deem  it  worth  while  to  discuss  the 
subject,  for  the  reason  that  proof  of  the  patents  was  not  necessary. 
We  think  the  defendants  were  estopped  to  deny  either  the  existence 
or  the  validity  of  the  patents.  They  had  under  the  license  all  that 
they  bargained  for.  They  cannot,  therefore,  be  permitted  to  say 
that  the  rakes  which  they  made  or  caused  to  be  madci  were  not 
made  under  the  license,  because  the  plaintiff  had  not  the  patents 
recited  in  it,  or  because  such  patents  were  invalid,  any  more  than  a 
tenant  can  deny  that  he  occupied  under  the  lease  which  he  took 
from  his  landlord,  f  Many  other  exceptions  were  taken  by  the 
appellants  to  the  admission  and  rejection  of  evidence.  We  have 
examined  all  of  them,  and  found  no  error. 

In  submitting  the  case  to  the  jury,  the  court  restricted  the 
liability  of  the  defendants  to  the  number  of  rakes  actually  manu- 
factured by  them  in  conformity  with  the  improvement  specified  in 
the  plaintiff's  patents,  and  which  had  been  actually  sold.  But  he 
treated  the  transfer  of  the  defendants  to  the  corporation  as  a  sale 
of  the  completed  rakes  to  them,  and  the  sale  by  the  corporation  of 
the  unfinished  rakes,  transferred  to  them  by  the  defendants,  and 
which  the  corporation  afterward  finished  and  sold  on  their  own 
account,  as  a  sale  made  by  the  authority  or  procurement  of  the 
defendants,  within  the  terms  of  the  license'.  We  think  that 
principle  is  correct.  The  sale  to  the  corporation  was  something 
more  than  a  mere  transfer  of  the  materials  of  which  the  rakes  were 
composed.  It  gave  to  the  rakes  a  quality  of  vendibility,  which 
they  would  not  otherwise  have  possessed  in  the  hands  of  the  corpora- 
tion. Both  the  corporation  and  the  defendants  must  have  intended 
that  the  former  should  acquire  the  right  to  sell  them,  without 
becoming  liable  to  the  plaintiff  for  an  infringement  of  his  patents. 

♦  Code,  §  149, 150,  and  Wait's  notes. 

t  Lawes  v.  Purser,  8  El.  &  BI.,  930;  Balrd  v.  Neil8on,8  CI.  &  Fin.,  736; 
Noton Y.Brooks,  7  H.  &  N.,  499;  Crossley  v.  Dixon,  10  H.  L.  Cas.,  293;  1  Greenl. 
Ev.,§§  21^27. 
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The  defendants  parted  with  all  their  title  to  them,  and,  therefore, 
could  not  sell  them  without  a  repprehase ;  and  no  liability  would 
attach  to  the  corporation,  because  they  never  agreed  to  pay  a 
royalty.  The  consequence  would  be,  that  if  the  transfer  to  the 
corporation  should  not  be  regarded  as  a  sale  within  the  meaning  of 
the  license,  the  plaintiff  would,  by  a  species  of  legerdemain,  be 
deprived  of  his  royalty  altogether.  The  same  principle  ought  to 
govern  the  transfer  of  the  unfinished  rakes.  The  sale  of  them 
by  the  corporation  would  be  protected  by  the  license,  because  they 
were  sold  by  the  licensee  in  an  unfinished  state  to  the  corporation, 
for  the  purpose  of  being  finished  and  sent  into  the  market  and 
sold.  Such  a  sale  could  not  be  treated  otherwise  than  as  one  made 
by  the  authority  and  procurement  of  the  defendants.  They  should 
therefore  pay  the  royalty  on  them. 

A  case  similar  to  this  was  recently  decided  by  the  Commission 
of  Appeals  in  accordance  with  the  views  expressed,*  and  we  think 
a  contrary  principle  would  be  incompatible  with  the  rights  and 
obligations  of  the  parties. 

An  exception  was  taken  to  an  expression  in  the  judge's  charge, 
to  the  effect  that  rakes  which  the  defendants  had  sent  to  their  agents, 
constituted  a  sale,  and  the  plaintiff  was  entitled  to  a  royalty  upon 
them.  Taken  by  itself,  disconnected  from  the  rest  of  the  charge, 
this  would  be  erroneous.  But  when  the  whole  charge  is  considered, 
the  instructions  on  this  subject  were  unexceptionable.  The  rakes 
in  the  hands  of  agents,  passed  in  the  sale  to  the  corporation,  and 
the  jury  were  told  very  plainly,  that  the  defendants  had  a  right  to 
sell  them  conditionally,  and  if  any  of  them  were  returned  to  the 
defendants  or  to  the  corporation,  by  reason  of  their  failure  to  con- 
form to  the  condition  on  which  they  had  been  sold,  the  defendants 
were  not  liable  for  the  royalty  upon  the  rakes  so  returned.  Tliis 
was  more  favorable  than  the  defendants  had  a  right  to  ask,  for  the 
rakes,  when  returned,  would  form  part  of  the  effects  of  the  defendants 
which  were  the  subject  of  the  sale  made  by  them  to  the  corporation, 
and  consequently  the  plaintiff  would  be  entitled  to  the  royalty  by 
virtue  of  that  sale. 

The  criticism  that  the  complaint  does  not  embrace  sales  made  by 

•  Wilder  v.  Steams,  48  N.  Y.,  656. 
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the  authority  or  procurement  of  the  defendants,  but  only  such  as 
were  made  by  them  perBonalIy,j8  too  critical. 

Upon  the  whole  case,  therefore,  we  think  the  judgment  should 
be  affirmed. 

Present  —  Mullin,  P.  J.,  Smith  and  Gilbebt,  J  J. 

Judgment  affirmed. 


SAMUEL  D.  COLIE,  Appellant,  v.  JOHN  JAMISON, 
Kbspondbnt. 

BanhruptGy — effect  cf^  an  title  of  bankrupt  to  real  estate  —  Equitable  title  remaining  in 
bankrupt  after  conTeyanee  to  asaigTiee  —  Eaeemeni. 

The  defendant  conveyed  to  the  plaintifif  an  alley,  reserving  to  himself  the  right  to 
use  the  same,  in  common  with  the  plaintiff,  so  long  as  he  should  continue  to 
own  the  adjoining  lot;  subsequently  defendant  was,  on  his  own  application, 
declared  a  bankrupt,  and  conveyed  all  his  property  to  his  assignee,  who  after- 
ward reconveyed  the  same  to  him,  the  proceedings  in  bankruptcy  having  been 
discontinued.  Meld,  that  the  defendant  remained  tlie  actual  owner  of  tlie  prop- 
erty, in  equity,  notwithstanding  his  bankruptcy  and  the  conveyance  to  the 
assignee,  and  that  his  easement  in  the  alley  was  not  terminated  thereby. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

In  March,  1867,  the  defendant  and  Edward  Gallagher  conveyed 
to  the  plaintiff  an  alley  way,  the  deed  stating  that  it  was  "  to  be 
allowed  to  be  used  by  the  said  parties  of  the  first  part  hereto  in 
common  with  the  party  of  the  second  part  hereto,  as  and  for  the 
purposes  of  a  private  alley,  so  long  as  said  parties  of  the  first  part 
shall  continue  to  own  the  remainder  of  said  lot  No.  5." 

Before  this  action  was  commenced,  both  defendant  and  Gallagher 
had  been  adjudicated  bankrupt  on  their  voluntary  petition,  and  they 
had  duly  assigned  and  conveyed  all  their  property  to  the  assignee, 
who  had  subsequently  reconveyed  to  the  defendant  his  property, 
the  proceedings  in  bankruptcy  against  him  having  been  discontinued. 
The  plaintiff*,  claiming  that  by  the  assignment  the  defendant 
ceased  to  be  the  owner  of  the  lot,  built  a  fence  across  the  alley, 
which  was  cut  down  by  the  defendant.     Three  other  fences  were 
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bnOt,  all  of  which  were  cut  dowD.  This  action  was  brought  to 
restrain  the  defendant  from  catting  down  the  fences,  or  entering 
upon  the  alley. 

Oeorge  Wadstoorthj  for  the  appellant. 

John  B.  Greene^  for  the  respondent. 

OlLBKBT,  J. : 

The  plaintiff  asks  a  decree  to  forfeit  a  valnable  right  of  the 
defendant,  on  sheer  technical  grounds.  It  will  be  vain  for  him  to 
expect  that  a  court  of  equity  can  forget  its  maxims  and  traditions, 
and  be  astute  in  searching  for  a  way  to  afford  him  relief.  He  is 
entitled  to  prevail  only  on  establishing  his  claim  strictissimi 
juris. 

The  question  is,  whether  the  proceeding  in  bankniptcy  termina- 
ted the  defendant's  ownership  of  the  lot  adjoining  the  alley ;  and 
we  are  of  opinion  that  it  did  not.  The  view  of  the  subject  taken 
by  the  learned  judge  at  Special  Term,  in  substance  accords  with 
our  own.  The  proceeding  in  the  bankruptcy  court  having  been 
duly  discontinued  before  any  actual  disposition  was  made  of  the 
defendant's  property,  that  court  has  no  further  jurisdiction  of  the 
matter,  and  the  rights  of  the  parties  must  be  determined  by  our 
own  laws. 

No  doubt  the  title  to  all  the  property  of  the  defendant,  includ- 
ing his  right  in  the  alley,  vested  in  the  assignee  in  bankruptcy  by 
virtue  of  the  bankrupt  act,  and  if  this  fact  destroyed  the  defendant's 
easement  for  a  moment,  it  is  gone  forever.  We  think  it  did  not 
have  that  effect.  The  transfer  to  the  assignee  was  merely  nominal 
and  official.  He  took  no  beneficial  interest  whatever.  The  title 
was  vested  in  him  as  an  officer  of  the  court,  for  the  mere  purpose 
of  administration  under  the  order  and  direction  of  the  court.  The 
transaction  amounted  to  nothing  more  than  a  trust,  the  particular 
objects  of  the  trust  being  limited  and  defined  by  the  provisions  of 
the  bankrupt  act,  and  the  general  purpose  being  to  convert  the 
defendant's  property  into  money,  and  with  the  proceeds  to  pay 
his  debts.  The  assignee  in  bankruptcy  was  only  a  nominal  trustee, 
and  was  in  fact  an  agent  appointed  by  law  to  accomplish  that  pur- 
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pose.  Ill  such  a  case  a  resulting  trust  arises  hy  implication  of  law, 
in  favor  of  the  bankrupt,  which  affects  all  the  property  undisposed 
of  in  the  due  execution  of  the  trust;  and  as  to  all  such  property, 
the  actual  ownership  in  equity  remains  in  the  bankrupt.  *  It  is 
expressly  provided  by  statute,  that  when  a  trust  is  created,  which 
vests  the  whole  estate  in  law  and  equity  in  the  trustees,  such  fact 
shall  not  prevent  the  persons  creating  the  trust  from  granting  or 
devising  the  trust  estate  subject  to  the  execution  of  the  trust,  and 
that  every  such  grantee  or  devisee  shall  have  a  legal  estate  in  the 
lands,  as  against  all  pei*sons  except  the  trustees  and  those  lawfuUy 
claiming  under  them,  f  Before  our  statute  of  trusts,  a  cestui  gne 
trust  might  assign  or  devise  his  equitable  estate ;  1^  and  the  receipt 
of  rents  and  profits  was  regarded  as  equivalent  to  legal  seizin 
thereof.  §  While  under  our  statute  a  cestui  qtte  trust  has  no  estate, 
legal  or  equitable,  in  the  lands,  but  only  a  right  to  enforce  the  trust 
in  equity,  yet  this  principle  applies  only  to  those  persons  for  whoee 
benefit  the  trust  was  created.  The  power  of  disposition  given  by 
sections  60  and  61  to  the  creator  of  the  trust,  are  marked  indicia 
of  ownership.  |  We  think,  also,  that  the  defendant  ought  to  be 
deemed  the  creator  of  the  trust  in  this  case,  within  the  meaning  of 
section  61,  for  it  resulted  solely  from  his  petition  in  bankruptcy. 
It  is  also  provided  by  statute,  that  when  the  purposes  for  which  an 
express  trust  shall  have  been  created  shall  have  ceased,  the  estate 
of  the  trustee  shall  cease  also.  T"  No  reconveyance  is  necessary ; 
but,  upon  the  cessation  of  the  trust,  the  donor  goes  or  remains  in 
as  of  his  former  estate.  Keeping  these  principles  in  view,  and 
looking  back  at  the  history  of  the  defendant's  proceeding  in  bank- 
ruptcy, the  trust  resembles  an  incumbrance  upon,  rather  than  an 
estate  in  the  land. 

It  appears  that  the  defendant  continued  in  possession  of  the  trust 
property  during  the  pendency  of  the  proceeding  in  bankruptcy. 
We  are  of  opinion  that,  according  to  a  just  and  reasonable  inters 
pretation  of  the  deed  containing  the  reservation  of  the  alley,  the 
defendant  continued  to  own  his  lot  adjoining  the  same,  in  the  sense 
in  which  that  term  was  used  in  the  deed,  notwithstanding  the  pro- 
ceedings in  bankruptcy. 

•  Adams  Eq.,  81.      f  1  R-  8.,  729,  §§  60,  61.      %  Lewin  on  Trusts,  chap.  28. 
I  Id.  I  Briggs  V.  Davis,  21  N.  Y.,  674.  T  1  R  S.,  780,  §  67. 
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This  conclusion  being  decisive  of  the  case,  we  need  not  consider 
the  other  questions. 
The  judgment  should  be  affirmed,  with  costs. 

Present  —  Mullin,  P.  J.,  Smith  and  Oilbest,  J  J. 

Judgment  affirmed,  with  costs. 


KENDRICK  BLANCHARD,  Appellant,  v.  LUCRETIA 
BLANCHARD  and  others.  Respondents. 

Wm—fmoer  cf  9dle  wnUUiiod  in,  not  to  be  exercued  during  eanUnuaaice  qf  two  Hws 
in  being— when  wOid-^Su&pennon  (^  p<noerqfaiimiaii(m. 

Defendant's  testator,  by  his  will,  devised  to  bis  wife  and  two  youngest  cbildren 
all  his  personal  property,  and  the  use  of  a  fann  until  June  29, 1890,  and  directed 
his  executor,  within  two  years  from  that  date,  to  sell  the  farm  and  divide  the 
proceeds  among  certain  persons  named  in  the  will.  Held  (1),  that  the  widow 
and  children  took  an  estate  for  years  in  the  farm,  and  Uiat  the  remainder  therein 
vested  in  the  residuary  devisees  named  in  the  will,  subject  to  the  execution  of 
the  power  of  sale;  (2),  that  the  power  vested  in  the  executor,  being  a  mere 
naked  power  of  sale,  did  not  suspend  the  power  of  alienation,  and  was  valid. 

Beekman  v.  Bcmaor  (23  N.  Y.,  298)  limited. 

The  will  provided  that  **  the  personal  property  and  use  of  said  farm  to  be  under 
the  exclusive  control  and  management  of  my  wife,  without  interference  by  any 
person  whatever.*'  HM,  that  a  valid  power  in  trust  was  thereby  created  iu  the 
wife. 

Afpsal  from  a  judgment  in  favor  of  the  defendants,  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  by  the  plaintiff  for  a  partition  of  the 
premises  described  iu  the  complaint,  upon  the  ground  that  the 
apparent  devise  thereof  by  Reuben  Blanchard,  deceased,  was  void. 
The  testator  died  on  the  10th  day  of  May,  1873,  leaving  a  will  of 
which  the  following  are  the  material  poitions : 

"  Second.  I  give  and  bequeath  to  my  beloved  wife,  Lucretia,  and 
my  two  youngest  children,  Emma  Jane  Blanchard  and  Reuben 
Earle  Blanchard,  all  of  my  personal  property,  also  the  use  of  my 
home  farm  where  I  now  reside,  on  lot  number  fifty-five,  in  the  town 
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of  Victory,  county  of  Cayuga,  consisting  of  about  209  acres  of 
land,  until  the  29tli  day  of  June,  1890  —  the  personal  property  and 
use  of  said  farm  to  be  under  the  exclusive  control  and  management 
of  my  wife,  without  interference  by  any  person  whatever,  which  is 
to  be  received  by  her  in  lieu  of  dower." 

"  Fourth.  I  order  and  direct  that  within  two  years  after  the  29th 
day  of  June,  1890,  my  said  executor  shall  sell  my  home  farm  where 
I  now  reside,  on  lot  number  fifty-five,  in  the  town  of  Victory,  con- 
sisting of  about  209  acres  of  land."  *  *  *  The  testator  then 
directed  the  proceeds  arising  from  the  sale  to  be  paid  over  to  cer- 
tain pereons  named  by  him. 

'' Lastly.  I  order  and  direct  that  all  of  the  rest  and  residue  and 
remainder  of  my  property  not  hereinbefore  disposed  of,  be  divided 
among  my  children  and  grandchildren  hereinbefore  named,  in  pro- 
portion to  the  several  sums  of  money  hereinbefore  bequeathed  to 
them." 

The  justice  before  whom  the  case  was  tried,  held  that  the  power 
of  sale  given  to  the  executor  worked  an  illegal  suspension  of  the 
power  of  alienation,  and  was  void. 

Gilbert,  J.: 

We  agree  that  the  judgment  below  should  be  affirmed,  but 
we  cannot  concur  with  the  learned  judge,  in  the  exposition  which 
he  gave  to  the  will.  If  the  reasons  for  his  judgment  appeared 
therein,  this  general  declaration  might  suffice ;  but  as  they  do  not, 
it  is  proper,  in  order  to  prevent  future  litigation,  to  give  very 
briefly  our  views  respecting  the  legal  effect  of  the  will.  We  are 
of  opinion  that  all  the  testator's  gifts  are  valid.  The  interest  in  the 
"  home  farm,"  devised  to  his  wife  and  two  minor  children  by  the 
second  clause,  is  an  estate  for  years,  and  is  denominated  in  law 
a  chattel  real.*  The  distinction  that  once  prevailed  between  the 
devise  of  the  use  of  a  chattel  interest,  and  the  devise  of  such  inter- 
est itself,  is  now  practically  exploded.f  Such  an  estate  is  treated 
as  personal  property  in  every  respect.  In  case  of  the  death  of  the 
owner,  it  goes  to  the  executor,  and  not  to  the  heir  at  law.:^  These 
devisees,  therefore,  took  the  gift  to  them  as  tenants  in  common, 

♦  1  R.  S.,  722,  §  5;  1  Wash.  Real  Prop.,  310. 

1 4 Kent  Com.,  269;  Feame  on  Rem.,  407.  %2  Kent  Com.,  342. 
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notwithstanding  it  is  one  of  personal  property ;  for  it  is  provided 
by  statute,  that  every  estate  devised  to  one  or  more  persons  shall 
be  a  tenancy  in  common,  unless  expressly  declared  to  ^  in  joint 
tenancy,^  and  that  provision  embraces  all  estates  in  land,  whatever 
may  be  the  durationof  them.  The  remark  of  Surrogate  Bradford 
on  this  subject,  in  Putnam  v.  Putnam^\  was  too  broad. 

We  think  the  words,  "  the  personal  property  and  the  use  of  the 
farm^  to  be  under  the  exclusive  control  and  management  of  my 
wife,"  are  sufficient  to  create  a  valid  power  in  trust.  No  precise 
form  of  words  is  necessary  to  create  such  a  power.  Any  words, 
however  informal,  which  clearly  indicate  an  intention  to  give  a 
power,  are  sufficient  for  that  purpose ;  and  it  may  be  created  to  do 
any  act  which  the  grantor  himself  might  lawfully  perform.  J  It  is 
not  a  trust,  for  two  reasons:  First,  because  the  statute  on  this 
subject  requires  the  legal  estate  to  be  vested  in  the  trustee,  in 
order  to  create  a  valid  trust ;  and,  second,  it  does  not  authorize 
finch  a  trust.  But  the  object  is  protected  as  a  power  in  trust,  by 
the  fifty-eighth  section  of  the  same  statute.  § 

The  learned  judge  at  Special  Term  expressed  the  opinion  that 
the  power  of  sale  of  the  ''  home  farm  "  given  to  the  executor,  was 
void  for  the  reason  that  the  postponement  of  the  execution  thereof 
worked  an  illegal  suspension  of  the  power  of  alienation.  That  is  a 
very  important  practical  question.  Powers  of  sale,  to  be  executed 
after  the  lapse  of  a  period  which  may  extend  beyond  two  lives  in 
being,  have  been  commonly  inserted  in  wills  of  real  estate,  and  if 
it  should  turn  out  that  such  powers  are  illegal,  many  wills  will  be 
invalidated.  We  are  of  opinion  that  the  power  in  this  case,  being 
a  naked  power  of  sale,  did  not  suspend  the  power  of  alienation.  It 
is  quite  manifest  that  no  estate  or  interest  was  devised  to  the  executor. 
The  whole  estate  of  the  testator,  excepting  the  term  given  to  the 
wife  and  minor  children,  would  have  descended,  immediately  upon 
his  death,  to,  and  vested  in  his  heirs,  but  for  the  last  clause  in 
the  will.  By  that  clause  it  was  devised  to  his  children  and  grand- 
children, as  residuary  devisees,  subject  to  the  term  devised  to  the 
widow  and  minor  children,  and  subject  also  to  the  execution  of 

*1R8,,727,  §44.  f^Brad.,  809.  J  1  R  8.,732,  §  74 

SIRS.,  728,  §g  49, 55;  id.,  729,  §  58  ;  Downing  v.  Marshall,  28  N.  T.,  876  et 
«?. 
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the  power  after  the  termination  of  their  estate  for  yearB,*    The 
power  conferred  upon  the  executor  was  no  more  than  a  bare  author- 
ity to  sell  the  lands,  an  act  expressly  authorized  by  the  statute  of 
powers,  whether  the  act  is  to  be  done  in  the  lifetime  of  the  grantor, 
or  after  his  death.f    There  is  not  to  be  found  in  that  statute  any 
restriction  respecting  the  time  within  which  a  power  must  be  exe- 
cuted, although  it  does  provide  a  limitation  of  the  period  during 
which  the  absolute  right  of  alienation  may  be  suspended  by  an 
instrument  in  executiofi  of  a  poioer.  :j:    A  power  of  sale  is  not  an 
estate  or  interest  in  land.     The  provisions  of  the  statute  on  this 
subject  are  explicit.    It  requires  an  absolute  power  of  disposition, 
and  defines  such  a  power  to  be  one  by  means  of  which  the  grantee 
is  enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee  for  his  own 
benefit.    In  such  a  case  the  grantee  takes  a  fee,  subject  to  any 
future  estate  limited  thereon,  but  absolute  in  respect  to  creditors 
and  purchasers.  §    Even  a  devise  of  real  estate,  itself,  to  an  execu- 
tor to  sell,  without  an  authority  to  receive  the  rents  and  profits, 
vests  no  estate  in  him.  ||     An  instrument  in  execution  of  a  power 
is  not  regarded  as  an  alienation  by  the  grantee,  but  as  the  act  of 
the  grantor.    Before  execution,  the  power  is  a  lien  or  chai^  upon 
the  landSjT"  and  has  no  greater  eflFect  upon  the  interests  of  heirs  or 
devisees  than  a  mortgage  made  by  the  testator,  payable  at  the  time 
fixed  for  the  execution  of  the  power  would  have  had.    No  one 
would  question  the  validity  of  &  mortgage  given  by  a  testator  to 
secure  the  payment  of  a  sum  of  money  twenty  years  after  his  death, 
because  it  contained  the  usual  power  of  sale.    No  doubt  such  a 
power  in  either  case  obstructs  the  sale  or  other  disposition  of  lands 
by  the  owner,  but  not  by  reason  of  the  time  limited  for  the  exercise 
of  the  power.    It  would  ordinarily  have  the  same  eflTeet  if  no 
restriction  as  to  time  were  imposed;  but  the  absolute  right  of 
alienation  of  the  fee  is  not  affected  thereby.    In  the  case  before- us, 
the  residuary  devisees  took  an  estate  in  fee,  which,  notwithstanding 
the  incumbrance  of  the  power,  is  neither  defeasible  nor  conditional, 

♦IR  8.,  729,  §59.  f  1  R- 8.,  782,  §  74.  J 1  R  S.,  787.  §  1^ 

§1R  8.,  732,783,  §§82-85. 

1 1  R  B.,  729,  §  56 ;  Germond  y.  Jones,  2  Hill,  578;  Downing  ▼.  Marshall,  23 
N.Y.,366. 
IflR  8.,  735,  §107. 


Digitized  by 


Google 


BLANCHARD  v.  BLANCHARD.  291 

FoTTBTH  Dkpabtment,  Afril  Term,  1879. 

and  they  may  alienate  it  at  pleasure.  A  conveyance  from  them 
and  the  devisees  of  the  term  would  pass  the  whole  estate.  The 
testator  might  have  made  the  devise  to  the  residuary  devisees  in  a 
form  which  would  have  given  them  an  estate  lasting  only  until  the 
execution  of  the  power,  as  there  will  be  a  short  interval  between 
the  end  of  the  term  given  to  the  widow  and  minor  children,  and  the 
time  within  which  the  power  must  be  executed.  There  being  more 
than  two  residuary  devisees,  such  a  devise  would  have  been  illegal. 
The  practical  i-esult  of  a  devise  of  the  fee  incumbered  by  a  power, 
may,  in  some  cases,  be  the  same ;  nevertheless,  the  latter  is  legal.  The 
statute  does  not  aim  to  do  anything  more  than  to  prevent  the  inalien- 
ability of  estates  beyond  the  prescribed  limit.  It  has  not  sought  to 
limit  the  duration  of  a  lien  or  incumbrance  thereon.  The  only 
provisions  on  this  subject  are  the  fourteenth  and  fifteenth  sections 
of  the  statute  relating  to  the  creation  and  division  of  estates.  * 
The  fourteenth  section  avoids  fuinire  estates^  which  suspend  the 
power  of  alienation.  It  is  manifest  that  this  section  does  not 
embrace  the  power  in  this  case,  because  that  does  not  create  a  future, 
or  any  other  estate.  The  fifteenth  section  avoids  limitations  and 
conditions  only.  "  Conditions  "  and  "  limitations  "  are  terms  well 
understood  in  law.  A  power  is  neither  one  nor  the  other.  And, 
as  before  intimated,  the  residuary  devisees  in  this  case,  who  are  the 
beneficiaries  under  the  power,  may  at  once  alienate  all  the  estate 
they  got  under  the  will.  They  can  alienate  the  fee  in  the  land, 
subject  to  the  power,  and  they  may  sell  their  respective  shares  in 
the  proceeds  of  the  sale  which  shall  be  made  in  execution  of  the 
power.  Thejstatute  on  this  subject  expressly  provides  that  limita- 
tions of  future  or  contingent  interests  in  personal  property,  shall 
be  subject  to  the  rules  prescribed  in  relation  to  future  estates  in 
lands,  and  those  rules  authorize  the  alienation  of  expectant  estates,  f 
How  then,  and  of  what,  is  there  a  suspension  of  the  power  of 
alienation  ?  We  are  not  aware  of  any  adjudication  in  conflict  with 
the  views  on  this  subject,  which  we  have  now  expressed.  In 
Beekman  v.  Bansor^  %  Comstook,  J.,  remarked,  that  the  power  in 

♦1  R  8.,  728. 

fl  R8.,  773,  §  2;  id.,  722,  §  9, 72o,  §  85;  Lawrence  v.  Bayard,  7  Paige,  76; 
Sheriden  v.  House,  4  Keyes,  588. 
t28N.  Y.,817. 
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trnst  in  that  case  would  have  been  a  lawful  one,  if  the  postpone- 
ment of  its  execution  for  an  absolute  period  of  time  did  not 
suspend  the  power  of  alienation  in  a  manner  which  the  statute  did 
not  permit.  This  however  was  obiter  dzotuTn^  and  is  hardly  recon- 
cilable with  the  decision  of  the  same  jndge,  in  Downing  v. 
Marshall^  *  for,  in  the  latter  case,  a  power  in  trust,  the  execution 
of  which  was  postponed  until  after  two  lives  in  being,  was  upheld. 

Whether  we  regard  the  power  of  sale,  therefore,  as  intended  to 
effect  an  out  and  out  conversion  of  the  realty  into  personalty,  or 
as  a  power  in  trust  of  real  estate,  it  is  in  our  opinion  valid. 

There  can  be  no  question  as  to  the  validity  of  the  direction  con- 
tained in  the  power,  respecting  the  disposition  of  the  proceeds  of 
the  sale.f 

We  have  assumed  that  the  birth  of  the  posthumous  child  was 
not  under  circumstances  to  work  a  revocation  of  the  will,  according 
to  the  provision  of  the  Revised  Statutes  on  that  subject.  X 

For  the  reasons  stated,  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


JOHN  N.  DORRIS,  Receiver,  etc..  Plaintiff,  v.  EDWARD  F. 
FRENCH,  Defendant. 

Stockholder  of  eorporoHon — when  liable  for  mbscriptionfor  stodc  -- fraud  of  diredm 
—  no  defense  to  BtockhMer, 

The  defendant  with  others  signed  an  agreement  to  unite  in  the  fonnat*on  of  a  com- 
pany, and  to  take  a  number  of  shares  of  stock  therein  specified  ;  subsequently 
he,  with  others,  signed  a  certificate  of  incorporation  as  required  by  the  act  of 
1848.  In  an  action  brought  by  the  receiver  of  the  company  to  recover  the 
amount  due  upon  the  shares  subscribed  for  by  the  defendant,  hdi  (1),  that  the 
defendant  was  estopped  from  denying  that  the  company  was  legally  incorporated; 
(2),  that  he  was  liable  for  the  number  of  shares  subscribed  for  by  him. 

Dorru  v.  Sweeney  (64  Barb.,  636)  distinguished. 

The  fact  that  the  promoters  of  a  corporation  have  purchased  for  it  a  patent  right, 

'  ♦28K  Y.,  366. 

t  Crittenden  v.  Fairchild,  41 N.  Y.,  289  ;  Kinnier  v.  Rogers,  42  id.,  581 ;  Kane  v. 
Gott,  24  Wend.,  641. 

t2RS.,64,§48. 
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of  which  they  were  the  owners,  at  an  exorbitant  price,  furnishes  no  defense  to 
a  stockholder  in  an  action  brought  by  the  corporation  to  recover  the  amount 
due  upon  the  stock  held  by  him. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Terra,  after  a  verdict  directed  in 
favor  of  the  plaintiff. 

This  action  was  brought  to  recover  from  the  defendant  the 
amount  claimed  to  be  due  from  him  on  certain  shares  of  stock  in 
The  Buffalo  Fruit  Preserving  Company. 

In  the  latter  part  of  October,  1865,  the  defendant  and  others 
signed  a  paper  whereby  they  agreed  to  unite  in  the  formation  of  a 
company  for  the  purpose  of  purchasing  the  exclusive  right  to  make, 
use  and  vend  Nyce's  patent  for  preserving  fruit,  the  paper  desig- 
nating the  number  of  shares  to  be  subscribed  for  by  each.  Subse- 
quently, the  defendant  and  nine  others  executed  and  acknowledged 
the  certificate  of  incorporation  required  by  the  act  of  1848,  author- 
izing the  formation  of  corporations  for  manufacturing  purposes. 
Subsequently  the  plaintiff  was  appointed  receiver  of  the  corpora- 
tion, which  had  been  dissolved  for  failing  to  exercise  its  privileges 
for  one  year.  The  defendant  set  up,  as  a  defense,  that  he  was  not 
a  stockliolder ;  that  the  company  was  never  legally  incorporated ; 
and  that  his  subscription  was  procured  through  fraud. 

O.  A.  ScroggSy  for  the  plaintiff.  The  second  exception,  namely, 
"that  the  plaintiff  has  failed  to  show  that  the  defendant  was  a 
stockholder  in  said  corporation,"  is  not  well  taken,  because  the 
plaintiff  has  shown  that  the  defendant  was  a  stockholder  in  said 
corporation.  The  defendant  by  subscribing  the  instrument,  in 
which  he  agreed  to  unite  with  those  who  signed  the  same  instru- 
ment, in  forming  an  incorporate  company,  and  mutually  agreed 
with  them  to  pay  the  amount  set  opposite  his  name,  which  is 
$3,000,  to  said  company  for  stock  therein,  and  the  certificate  of 
incorporation  prescribed  by  the  act  providing  for  the  organization 
of  manufacturing  and  other  companies,  became  a  stockholder  in  said 
corporation,  and  liable  to  pay  his  subscription.  {Stanton  v. 
Wilson,  2  Hill,  153 ;  iS^r  v.  Crawford,  14  Wend.,  20  ;  Hamilr 
tan,  etc.,  P.  R.  Co.  v.  Rice,  7  Barb.,  157 ;  Buffalo  amd  N.  T. 
C.  R.  R.  V.  Dudley,  14  N.  T.,  336 ;    LaU  Ontario,  etc.,  R. 
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Co.  V.  MasoTij  16  id.,  451 ;  Rensselaer  and  W.  P.  R.  Co.  v. 
Barton^  id.,  457,  note ;  Buffalo  and  P.  R.  Co.  v.  Batchy  20 
3d.,  157,  per  Geoveb,  161,  close  of  opinion ;  Trustees^  etc.y  v.  AUefij 
14  Mass.,  172 ;  Burr  v.  Wilcox,  22  N.  T.,  551 ;  Mechanics'  Bank 
V.  N.  T.  R.  Co.,  13  id.,  599,  opinion  of  Judge  Comstock,  627 ; 
Stefwa/rt  v.  Hamilton^  2  Denio,  417,  opinion  of  chancellor ;  Andretos 
V.  PoniuCy  24  Wend.,  285  ;  PougKkeepsiey  etc.,  v.  Griffim,,  24  N. 
T.,  150 ;  Angell  &  Ames  on  Corp.  [9th  ed.],  §§  517,  523.)  The 
preliminary  agreement  signed  by  the  defendant  was  authorized  and 
valid.  (A  ngell  &  Ames  on  Corp.  [9th  ed.],  §  523 ;  Stanton  v.  WHsony 
2  Hill,  153 ;  The  Buffalo,  etc.,  v.  Dudley,  14  N.  T.,  336 ;  Lake  Ontario 
V.  Mason,  16  id.,  451 ;  Buffalo  and  P.  R.  Co.  v.  Batch,  20  id.,  157, 
see  Geovee,  close  of  opinion  ;  Hamilton  and  P.  R.  Co.  v.  Rice, 
7  Barb.,  157.)  The  defendant  cannot  question  the  legal  existence 
of  the  corporation,  or  the  right  it  has  to  its  franchises.  (Code,  § 
430 ;  The  People  v.  Trustees  of  Geneva  College,  5  Wend.,  211-220 ; 
McFarlan  v.  The  Triton  Ins.  Co.,  4  Denio,  392-397;  Eato7i  v. 
AspinwaU,  19  N.  Y.,  119;  The  People  v.  Utica  Ins.  Co.,  15 
Johns.,  358 ;  Methodist  E.  JJ.  Church  v.  Picket,  19  N.  Y.,  482  ; 
Thompson  v.  N.  T.  R.  Co.,  3  Sandf.  Ch.,  625 ;  Buffalo,  etc., 
R.  Co.  V.  Cary,  26  N.  Y.,  75;  Trustees  of  Vernon  \.  IliUs,  5 
Cow.,  23-26 ;  Schenectady  and  S.  P.  R.  Go.  v.  Thatcher,  11  N.  Y., 
102-113.) 

H.  E.  Day,  for  the  defendant. 

GiLBEET,  J. : 

This  case  is  unlike  that  of  Dorris  v.  Sweeney,  *  in  this,  namely, 
that  the  defendant  subscribed  and  acknowledged  the  certificate  of 
incorporation.  The  statute  authorizing  the  formation  of  manu- 
facturing companies,  t  provides  that  the  persons  who  shall  have 
signed  and  acknowledged  the  certificate,  and  their  successors,  shall 
be  a  body  politic  and  corporate.  It  requires  that  the  aggregate 
amount  of  the  capital  stock  of  the  company,  and  the  number  of 
shares  of  which  it  consists,  shall  be  stated.  But  it  does  not  require 
that  the  interest  of  the  subscribers  to  the  certificate,  respectively, 
shall  be  set  forth.  That  must,  therefore,  necessarily  be  fixed  by 
some  agreement  separate  from  the  certificate.     Such  an  agreement, 

*  64  Barb.,  086.  \Z  Edm.  Stat,  788. 
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consummated  by  eigning  the  certificate,  amounts  to  the  same  thing 
as  subscribing  formal  articles  of  association,  preliminary  to  organ- 
izing a  corporation.  The  agreement  and  the  certificate  constitute 
but  one  transaction,  having  a  single  object,  namely,  the  formation 
of  the  corporation.  It  has  long  been  held,  and  never,  I  believe, 
disputed,  that  the  corporation,  when  formed,  may  enforce  payment 
of  the  subscriptions  to  its  capital  stock  against  persons  who  sub- 
scribed its  articles  of  association  before  the  corporate  body  had  a 
legal  existence.  *  It  was  with  this  rule  of  law  in  view,  probably, 
that  the  legislature  omitted  any  specific  provision  regulating  the 
manner  of  becoming  stockholders,  while  at  the  same  time  they 
authorized  the  capital  stock  to  be  paid  in  —  one-half  thereof  within 
one  year,  and  the  other  half  within  two  years,  and  made  the  stock- 
holders severally  liable  for  the  debts  of  the  corporation,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them  respectively, 
until  the  whole  amount  of  capital  stock  should  have  been  paid  in,  f 
and  authorized  the  corporation  to  demand  from  the  stockholders, 
respectively,  payment  of  their  subscriptions,  on  pain  of  a  forfeiture 
of  their  stock.  %  It  is  very  evident  from  these  provisions,  that  the 
design  of  the  legislature  was  to  provide  protection  to  creditors,  by 
devolving  personal  liability  on  the  stockholders,  and  to  give  to  the 
corporation,  for  the  indemnity  of  the  latter,  the  power  of  coercing 
payment  of  subscriptions.  But  neither  of  these  objects  could  be 
accomplished,  unless  there  were  some  means  of  ascertaining  who 
had  become  stockholders,  and  the  amount  of  stock  held  by  them, 
besides  the  certificate  of  incorporation ;  for  that  might  not  show 
the  names  of  all  the  stockholders,  or  the  amount  of  stock  held  by 
any  of  them.  These  facts  might  be  established  by  proof  of  pay- 
ments on  account  of  stock,  and  the  taking  of  the  usual  stock  certifi- 
cates; but  that  kind  of  proof  would  not  be  as  satisfactory  as  the 
ordinary  mode  of  subscribing  which  was  adopted  in  this  case.  We 
are  of  opinion,  therefore,  that  the  original  liability  of  the  defendant 
as  a  subscriber  to  the  stock  was  established.  Stockholders  are 
estopped  to  deny  the  lawful  existence  of  corporations  which  they 
have  helped  to  create. 

•Buff.,  etc.,  R  R.  V.  Hatch,  20  N.  Y.,  161;  Burr  v.  Wilcox,  22  id.,  551;  Strong 
T.  Wheaton,  88  Barb.,  622;  Ang.  &  A.  Corp.,  §  517  ei  seq, 
t  Bee.  10.  tSec.6. 
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These  views  would  require  us  to  direct  a  judgment  in  favor  of 
the  plaintiff.     But  there  are  other  facts  which  demand  considera- 
tion.   Among  the  defenses  pleaded,  one  was  that  some  of  the  pro- 
moters of  the  company,  who  signed  the  certificate  of  incorporation 
and  were  named  therein  as  trustees,  were  intrusted  with  the  duty 
of  purchasing  the  patent  right,  under  which  the  business  of  the 
company  was  conducted ;  that  they  purchased  it,  in  fact,  of  them- 
selves and  their  associates,  for  the  corporation,  for  the  price  of 
$50,000,  whereas  the  real  price  was  $16,000,  and  that  the  differ- 
ence was  divided  between  them  and  their  associates.     This,  if  true, 
was  a  gross  fraud,  and  no  proof  of  an  actual  intent  to  cheat,  beside 
the  matter  itself,  in  such  a  case,  is  requisite  to  invalidate  the  trans- 
action.    The  persons  who  undertook  the  duty  of  purchasing  the 
patent,  thereby  became  agents  of  the  corporation  for  that  pur- 
pose.    The  same  principles  are  applicable  to  them,  as  govern  the 
rdation  of  trustee  and  cestui  que  trust     They  were  bound  not  to 
do  anything  which  could  place  them  in  a  position  inconsistent  with 
the  interest  of  their  principal.     Agents  are  not  permitted  to 
become  secret  vendors  of  property  which  they  are  authorized  to 
buy  for  their  principals,   or  indeed   to  deal  validly  with  their 
principals  in  any  case,   except  where  there  is  the  most  entire 
good  fiaith  and  full  disclosure  of   all   facts  and   circumstances, 
and  an  absence  of  all  undue  influence,  advantage  or  imposition. 
Nor  will  an  agent,  employed  to  purchase,  be  permitted,  unless  by 
plain  and  express  consent  of  his  principal,  to  make  any  profit  out 
of  the  transaction.  *    If  those  who  made  the  purchase  for  $16,000 
were  at  the  time  acting  as  projectors  or  promoters  of  the  com- 
pany, they  can  make  no  profit  at  the  company's  expense  by  a  pur- 
chase and  resale,  f     The  injury  occasioned*  by  the  alleged  fraud, 
however,  was  done  to  the  corporation,  and  not  to  the  defendant 
It  constitutes  no  defense  to  an  action  at  law,  brought  by  the  corpo- 
ration or  its  receiver,  to  recover  his  subscription  to  the  capital 
stock.     The  only  mode  of  making  it  available  to  the  defendant 

♦  Stoiy  Eq.  Jur.,  §  315;  Dally  v.  Wonham,  88  Beav.,  154;  Bentley  v.  Craven, 
18  id.,  75;  Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas.,  26;  Beck  v.  KantorowitE,  8 
K.  &J.,280. 

f  Fobs  v.  Harbottle,  2  Hare,  489;  Densmore  Oil  Co.  v.  Densmore,  14  P.  F. 
Smith,  49;  McElhenny's  Appeal,  11  id.,  188. 
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would  be  bj  a  bill  in  equity,  in  which  the  persons  accused  of  the 
fraud,  as  well  as  the  corporation,  would  be  necessary  parties.  The 
learned  judge,  however,  entertained  the  defense,  and  in  submitting 
the  case  to  the  jury,  charged  them,  '^  that  the  fact  tliat  the  patent 
was  owned  by  the  promoters  of  the  company  at  the  time  the 
defendant  was  induced  to  make  his  subscription,  was  not  a  sufficient 
defense,  unless  there  was  evidence  that  it  was  suppressed  with 
intent  to  cheat  and  defraud."  This,  we  think,  was  erroneous,  and, 
if  the  defense  was  before  the  court,  the  error  was  material. 

We  are  also  of  opinion  that  the  learned  judge  erred  in  refusing 
to  submit  to  the  jury  the  question,  whether  the  company  had  not, 
widi  the  assent  of  the  defendant,  issued  the  stock  for  which  he 
subscribed,  to  other  parties,  who  had  received  the  same  and  paid 
the  company  for  it.  There  is  evidence  in  the  case  which  would 
have  warranted  the  jury  in  finding  that  fact  in  favor  of  the  defend- 
ant ;  and  we  have  no  doubt  that  if  so  found,  it  would  constitute  a 
complete  bar  to  this  action. 

The  motion  for  a  new  trial  must  be  granted,  with  costs  to  abide 
the  event. 

Present  —  Mulun,  P.  J.,  Smith  and  Gilbert,  J  J. 

New  trial  granted,  costs  to  abide  event. 


GEORGE  O.  TOWNSEND,  Appbllajit,  v.  ROBERT  BISSEIX       i^^^' 
AND  ABEL  DAVIS,  Respondents.  40*Mis438 

Bamment — BigTU  qf  v>ay  —  Advene  use — wTien  presumed —  Omtraci  of  sale — tUle 
qfwndee  tn,  superior  to  that  of  a  graiUee  with  notice. 

When  the  owners  of  adjoining  lots  make  a  way  between  ihem,  each  setting  off  an 
equal  portion  of  land  for  that  purpose,  and  they  and  their  grantees  continue  to 
use  it  in  common  as  a  way  for  a  period  of  twenty  years,  the  inference  is  that 
BQCh  use  was  under  a  claim  of  right  and  adverse. 

When  a  party,  with  knowledge  of  the  existence  of  a  contract  of  sale  for  certain 
lands,  takes  a  deed  from  the  owner  of  the  same  lands,  the  equitable  title  of  the 
vendee  in  the  contract  will  prevail  over  that  given  in  the  prior  conveyance. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
the  report  of  a  referee. 

HiTN— Vol.  IV.  38 


Digitized  by 


Google 


298  TOWNSEND  v.  BISSELL. 

FouBTH  Dbpabtmbmt,  Aprhj  Tkrm,  1875. 

The  referee  found,  among  other  things,  that  on  the  14th  day  of 
November,  1868,  the  defendant  Abel  Davis  was  the  owner  and  in 
possession  of  premises  known  as  the  Wiley  lot,  in  Watertown,  and 
on  that  day  contracted  in  writing  to  sell  said  premises  to  one  Isaac 
Sprague.  The  said  Spragae  contracted  to  sell  his  interest  in  said 
premises  to  Elam  L.  Holcomb,  May  1,  1869,  which  contract  Hol- 
comb  transferred  to  Sarah  Ann  Cooper,  March  31,  1870.  On  the 
same  day  Sprague  transferred  in  writing  his  contract  with  Davis  to 
the  said  Cooper  with  the  written  consent  of  Davis.  Some  time  in 
the  fall  of  1870  the  said  Cooper  assigned  the  last  mentioned  con- 
tract to  the  plaintiff,  who  then  went  into  possession  of  the  premises, 
and,  having  paid  the  balance  of  the  contract,  said  Davis,  pursuant 
to  the  covenants  in  said  contract,  gave  to  the  plaintiff  a  deed  of  the 
premises,  dated  June  8,  1872. 

On  and  before  the  said  14th  day  of  November,  1868,  the 
defendant  Robert  Bissell  was  the  owner  and  in  possession  of 
premises  on  said  High  street,  and  adjoining  the  premises  described 
in  the  deed  aforesaid  from  Davis  to  the  plaintiff. 

A  dwelling-house  was  built  upon  each  of  said  lots  about  the  year 
1822,  and  at  the  same  time  the  occupants  of  the  respective  premises 
used  a  common  lane  about  ten  feet  wide,  one-half  taken  from  each 
lot,  and  the  center  line  of  the  lane  from  High  street  being  the  divi- 
sion line  between  the  lots ;  the  said  common  way  or  lane  was,  from 
1822  until  about  the  time  of  the  commencement  of  this  action,  used 
by  the  occupants  of  the  respective  lots  under  a  claim  of  right. 
The  Bissell  lot  is  not  accessible  by  a  team  to  the  rear,  except  through 
this  lane,  the  lot  being  only  two  rods  wide,  and  one  side  of  the 
house  forming  the  marginal  fence  of  a  part  of  the  lane.  The  said 
lane  has  been  a  portion  of  the  time  since  1822  inclosed  by  a  fence 
on  each  side  but  open  at  the  street. 

The  defendant  Bissell  was  in  possession  of  the  said  lane,  using 
the  same  in  common  with  the  occupants  of  the  said  Wiley  lot,  as 
above  stated,  at  the  time  the  said  Isaac  Sprague  purchased  the  Wiley 
lot,  November  14,  1868.  Sprague  knew  of  such  uses^  and  that 
Bissell  claimed  the  right  of  way,  and  purchased  and  went  into  pos- 
session upon  the  assumption  that  Bissell  had  the  right  of  way. 
The  right  as  appurtenant  to  the  said  Bissell  lot  was  never  disputed 
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or  questioned  by  any  owner  or  occupant  of  the  Wiley  lot  until  the 
plaintiff  did  so  after  he  had  taken  his  deed  from  Davis. 

When  the  plaintiff'  took  the  assignment  of  the  Spragne  contract, 
and  when  he  obtained  the  conveyance  from  Davis,  he  knew  that 
the  defendant  Bissell  was  in  the  actual  use  of  the  said  easement, 
or  right  of  way,  under  a  claim  of  right  to  such  user. 

Bissell,  after  the  making  of  the  contract  of  sale,  and  with  knowl- 
edge of  it,  took  a  conveyance  from  Davis  of  the  right  of  way, 
bat  the  referee  found  that  the  said  Bissell,  in  taking  a  convey- 
ance of  the  right  of  way,  did  so  simply  to  confirm  a  title  which  he 
had  acquired  by  long  user. 

Anson  B.  MoorCj  for  the  appellant.  To  authorize  a  presumption 
of  a  grant,  the  enjoyment  of  the  easement  must  be  not  only  unin- 
terrupted for  a  period  of  twenty  years,  but  it  must  be  adverse, 
exclusive,  and  under  a  claim  or  assertion  of  right ;  and  it  must  be 
with  the  knowledge  and  acquiescence  of  the  owner.  {Parker  v. 
Fooie,  19  Wend.,  309-313 ;  Flora  v.  Carlm,  38  N.  T.,  Ill ;  32 
How.,  439 ;  Albany  L.  J.,  Oct.  5,  1872,  page  234;  Wolfe  v.  Frost, 
4  Sandf.  Oh.,  72.)  It  is  well  settled  that  to  constitute  an  adverse 
possession,  it  must  be  adverse  at  its  commencement  and  so  continue. 
It  must  be  hostile  to  the  owner.  A  person  who  enters  without 
claiming  title  is  deemed  to  hold  for  the  rightful  owner.  {Brant  ex 
dem.  Walton  v.  0.  <&  D,  Ogden,  1  Johns.,  156 ;  Jackson  v.  Johnr 
son,  5  Cow.,  74;  Jacks<m  v.  Woodruff,  1  id.,  276;  1  Salk.,  246; 
Smiiik  V.  Burtisty  6  Johns.,  218.)  Every  presumption  is  in  favor 
of  a  possession  in  subordination  to  the  title  of  the  true  owner. 
(Jackson  v.  Sharp,  9  Johns.,  164;  Hammond  v.  Zehner,  21  N.  Y., 
120,  Clebke,  J.)  The  enjoyment  of  an  easement  for  twenty  years 
and  over,  where  the  party  enters  and  uses  by  permission,  or  by 
&vor,  and  not  under  a  claim  of  title  and  in  a  manner  hostile  to 
plaintiff*,  cannot  ripen  into  an  adverse  possession.  The  simple 
proof  of  an  exclusive  and  uninterrupted  enjoyment  of  an  easement 
for  more  than  twenty  years,  is  only  prima  fade  evidence  of  its 
being  adverse,  and  any  such  presumption  may  be  rebutted  by  evi- 
dence. The  user  in  this  case  was  not  exclusive,  but  was  with 
plaintiff  and  his  grantors.  The  slightest  evidence  will  overcome 
any  such  presumption.    {Ha/rt  v.  Vose,  19  Wend.,  365,  opinion  of 
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CowEN,  J.,  366.)  The  right  to  enter  upon  lands,  build  a  dam  there, 
etc.,  given  without  consideration,  does  not  operate  either  by  way  of 
grant  or  estoppel  to  create  any  continuing  or  present  right,  nor  can 
it  be  the  basis  of  adverse  possession.  {Babcock  v.  Utter^  1  Keyes, 
115-397;  32  How.,  439;  Dexter  v.  Holmes,  10  Johns.,  246.) 

D.  O^Brien,  for  the  respondents.  The  use  and  occupancy  of  the 
lane  by  the  defendant  Bissell,  and  those  who  were  proved  or 
assumed  to  be  his  grantors  and  predecessors  in  title,  present  the 
only  question  of  law  decided  by  the  referee  in  the  case.  He  held 
that  an  adverse  inception  of  an  easement  might  be  inferred  from 
user,  and  that  the  onus  was  on  the  plaintiff  to  show  that  the  ease- 
ment originated  in  permission  or  license.  This  proposition  is  cor- 
rect. {Hammond  v.  Zehner,  21  N".  Y.,  118 ;  Hamilton  v.  White,  4 
Barb.,  61 ;  Miller  v.  Oartock,  8  id.,  153 ;  Hammond  v.  Zehner,  23 
id.,  473 ;  Latising  v.  WiswaU,  5  Denio,  213 ;  Corning  v.  Oordd, 
16  Wend.,  529.) 

Gilbert,  J. : 

It  is  evident  from  the  testimony,  and  from  the  fifth  finding  of 
fact,  that  Bissell  stands  in  the  position  of  a  volunteer.  He  paid 
nothing  for  the  grant  from  Davis  to  him,  and  he  had  actual  notice 
of  the  previous  sale  by  Davis  to  Sprague.  Unless,  therefore,  there 
was  a  right  of  way  in  the  lane,  which  Davis  might  confirm  by 
express  grant  without  violating  the  rights  acquired  under  the 
contract  with  Sprague,  the  plaintiff's  equitable  title  under  that 
contract  should  prevail  over  the  prior  conveyance  to  Bissell.* 

The  general  principle  on  which  this  doctrine  proceeds  is,  that 
from  the  time  of  the  contract  for  the  sale  of  the  land,  the  vendor 
holds  the  legal  title  as  trustee  for  the  vendee,  and  every 
subsequent  purchaser  from  either,  with  notice,  becomes  sub- 
ject to  the  same  equities,  as  the  party  from  whom  he  purchased 
would  be.f  The  provisions  of  the  Revised  Statutes:}:  avoid, 
against  subsequent  purchasers,  unrecorded  instruments  creat- 
ing   interests   in    real    estate,  except  contracts  for  the  sale  or 

*  Ponbl.  Eq.,  bk.  1,  chap.  6,  §  2. 

t  Champion  v.  Brown,  6  Johns.  Ch.,403  ;  Hathaway  v,  Payne,  34  N.  Y.,  108. 

tlR.S.,  756,  §§1,38. 
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purchase  of  lands.  The  referee  finds  that  the  lane  in  question 
existed  since  the  year  1822 ;  that  it  was  formed  by  taking  one-half 
of  its  width  from  the  lots  owned  by  the  plaintiff  and  Bissell 
respectively,  the  center  line  of  the  same  being  the  division  line 
between  the  lots ;  and  that  it  has  been  used  continuously  ever  since 
bj  the  occupants  of  the  lots,  respeotively,  in  common,  under  a 
daim  of  right. 

None  of  these  facts  are  disputed,  except  that  the  use  of  the  lane 
by  Bissell  and  his  grantors  was  under  a  claim  of  right.  The  appel- 
lant contends  tliat  there  is  no  evidence  of  such  claim.  We  cannot 
assent  to  that.  The  fact  that  a  part  of  the  lane  was  taken  off  from 
the  Bissell  lot,  and  that  it  furnished  the  only  means  of  access  with 
wagons  to  the  rear  of  that  lot  and  to  one  side  of  the  house  there- 
on, and  the  absence  of  evidence  of  any  act  of  Bissell  or  his  grantors 
showing  that  the  use  was  not  under  a  claim  of  right,  or  that  any 
former  owner  of  the  plaintiff 's  lot  had  ever  disputed  the  right, 
together  with  its  continued  and  uninterrupted  use  for  so  long  a 
period,  furnish  very  satisfactory  evidence  that  the  use  of  it  by  both 
parties  was  under  a  claim  of  right.  It  is  very  true,  that  mere  pre- 
sumption, unsupported  by  acts,  will  not  suffice  as  a  muniment  of 
title  to  an  easement  in  land.  On  the  other  hand,  where  the  owners 
of  adjoining  lots  make  a  way  between  them,  each  setting  off  an 
equal  portion  of  land  for  that  purpose,  and  they  and  their  grantees 
continue  to  use  it  in  common  as  a  way  for  a  period  of  twenty 
years,  we  think  the  reasonable  inference  is,  that  such  use  was 
under  a  claim  of  right,  and  adverse.  *  It  is  not  necessary  to  assert 
such  right  in  words,  or  by  any  particular  acts  or  formula  of  con- 
duet,  or  to  show  that  the  exercise  of  the  right  did  any  actual 
damage  to  the  party  against  whom  it  is  claimed,  provided  it  was  an 
invasion  of  his  right.  Where  there  has  been  a  use  of  an  easement 
for  twenty  years,  under  such  circumstances,  it  will,  in  the  absence 
of  contradictory  or  explanatory  evidence,  authorize  the  presumption 
of  a  grant.t 

The  taking  of  the  deed  from  Davis  by  Bissell,  did  not  affect  the 
right  of  the  latter.    It  was  merely  evidence  for  the  referee  to  con- 

•  MiUer  ▼.  Garlock,  8  Barb.,  153. 

t  Wash,  on  Eas.  (3d  ecL),  186  et  seq,,  and  cases  cited  ;  Hall  v.  Augsbury,  46 
».  Y.,  620. 
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sider,  in  connection  with  the  other  evidence,  in  determining  the 
question  whether  the  previous  use  had  been  adverse  or  permissive.* 
The  conversation  of  Davis  with  Sprague  did  not  contravene  the 
rule  against  allowing  evidence  of  the  declarations  of  third  persons 
not  parties  to  the  record.  It  operated  only  as  proof  of  notice  to 
the  plaintiff's  assignor,  of  the  claim  of  Bissell  in  respect  to  the 
lane,  and  on  that  ground  was  competent,  because  the  plaintiff  can 
claim  no  greater  rights  than  Sprague.  The  evidence  was  not 
necessary  to  establish  the  defense,  for  the  reason  that  the  lane  itself 
was  open  and  visible ;  and  that  fact  was  sufficient  to  charge  the 
plaintiff  with  notice  that  it  might  be  an  easement.  Even  if  that 
evidence  was  erroneously  admitted  therefor,  such  an  error  would 
not  require  a  reversal  of  the  judgmentf 
The  judgment  should  be  affirmed,  with  costs. 

Present  —  Mullin,  P.  J.,  Smtih  and  Gilbbbt,  J  J. 

Judgment  affirmed,  with  costs. 


JOHN  B.  SCHOLEY,  Exboutob,  Respondent,  v.  DAVID  F. 
WORCESTER  and  FRANCES  G.,  his  Wife,  Appellants. 

OrddUm-^when  entcpped^  by  hU  aequieseenee  therein^  from  asierUng  ihat  a  tranuaC' 
tkm  of  hia  debtor  was  frauduJlenL 

Where  money  is  lent  to  one,  who,  with  the  knowledge  and  assent  of  the  credi- 
tor, uses  the  same  in  erecting  buildings  upon  land  belonging  to  his  wife,  the 
creditor  cannot  afterward  maintain  an  action  to  chaige  the  debt  upon  the  land 
of  the  wife,  on  the  ground  that  such  dispoBition  of  the  money  was,  as  to  him, 
fraudulent. 

Appeal  from  a  judgment  in  favor  of  the  plaintiflF,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

This  action  was  brought  to  charge  the  lands  of  the  defendant 
Frances  G.  Worcester  with  the  payment  of  a  debt  due  from  her 
husband  to  the  estate  of  Elizabeth  G.   Scholey,  deceased.     The 

•  Penin  ▼.  Garfield,  87  Yt  810.  t  Yanderyoort  ▼.  Gould,  86  N.  Y.,  689. 
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premisefl  were,  from  the  time  of  their  purchase,  in  July,  1867,  the 
property  of  the  said  Frances.  The  debt,  attempted  to  be  charged 
npoD  these  premises,  was  contracted  in  1867,  for  a  loan  of  United 
States  bonds  to  David  by  the  deceased,  a  sister  of  Frances;  the 
proceeds  of  the  bonds  having  been  used  in  erecting  a  house  on  the 
land  in  question. 

Geo.  F.  Danforth^  for  the  appellants. 

F,  A.  MacomheTy  for  the  respondent. 

GtttERT,  J. : 

There  is  evidence  which  tends  to  raise  an  inference  that  the 
expenditure  of  the  moneys  used  by  the  defendant  David  Worces- 
ter, in  building  the  house  upon  lauds  of  his  wife,  was  made  with 
the  knowledge  and  approbation  of  the  testatrix,  Mrs.  Scholey. 
If  it  should  turn  out  that  such  was  the  case,  the  hct  would  consti- 
tute a  perfect  bar  to  the  relief  sought  against  Mrs.  Worcester ;  for 
a  party  who  has  been  privy,  and  assented  to  a  transaction  which 
may  be  treated  as  fraudulent  as  to  creditors,  cannot  impeach  it  on 
that  ground.  In  Sted  v.  Broum^'''  Lord  Mansfield  held  a  bill  of 
sale,  where  possession  had  not  been  taken  under  it,  good  between 
the  parties  to  it,  and  creditors  who  concurred  in  the  non- 
ddivery  of  possession.  So  a  transfer  will  not  be  held  fraudulent 
against  persons  who  became  creditors  after  they  had  notice  of  it, 
or  who  were  privy  and  assented  to  it.f  In  Olliver  v.  Kvng^  a 
father,  after  consultation  with  his  brother,  executed  a  voluntary  deed 
assigning  a  considerable  portion  of  his  property  to  his  two  sons,  and 
by  his  will  made  the  brother  and  sons  executors,  and  died.  The 
brother  never  impeached  the  settlement,  but  acted  under  the  w^ill, 
and  was  a  party  to  several  transactions  proceeding  upon  the  assump- 
tion of  the  validity  of  the  settlement.  At  his  death  his  executors 
jmpeached  the  voluntary  deed  as  void  against  the  brother,  he  being 
a  creditor  of  the  debtor,  on  a  bond  made  prior  to  the  deed.  The 
vice<;hancellor  decided  against  the  validity  of  the  deed,  %  hut  the 

•ITamit.,  881. 

tSagitaiy  v.  Hide,  2  Vem.,  44 ;  Woodham  ▼.  Baldock,  8  J.  B.  Moore,  11;  Bam- 
ford  T.  Baron,  2  T.  R,  694;  Olliver  ▼.  King,  8  De  G.,  Mac  &  Gord.,  110. 
tlJur.(N.8.),  1067. 
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lords  justices  reversed  that  decision  on  appeal.  Sir  G.  J.  Tubneb 
said :  "  The  deed  was  executed  with  his  [the  creditor's]  full  consent 
and  concurrence  and  he  could  not  be  permitted  to  say  (and  if  he 
could  not  have  been,  his  executors  conld  not  be)  that  the  deed  thus 
executed  with  his  full  consent  and  concurrence,  was  a  fraud  upon 
him  within  the  meaning  of  the  statute.  (13  Eliz.,  chap.  5.)  My 
opinion  is  based  on  this.  I  consider  the  true  effect  of  this  agree- 
ment to  be,  that  John  [the  creditor],  by  his  conduct,  agreed  to  this 
alienation  of  the  assets,  and  must  have  consented  to  take  satis- 
faction out  of  the  property  which  remained."  A  similar  principle 
has  otlen  been  asserted  by  the  courts  of  this  State.  *  Indeed,  the 
rule  is  elementary,  that  parties,  who,  by  their  conduct,  or  even 
silence,  have  led  others  to  act  in  opposition  to  their  rights,  cannot 
afterward  set  up  those  rights  against  them. 

Upon  the  trial,  the  counsel  for  Mrs.  Worcester  offered  to  prove 
that  her  husband,  David,  was  induced  to  come  to  Rochester  with 
his  family  at  the  request  6i  the  testatrix,  and  that  at  her  sugges- 
tion and  request  the  premises  in  this  case  were  purchased,  she 
expressing  a  desire  that  the  title  should  be  in  Mrs.  Worcester. 
The  evidence  was  excluded,  and  it  is  not  unreasonable  to  infer  that 
the  court  supposed  that  the  facts  to  which  the  evidence  offered 
related,  were  to  be  proved  by  conversations  between  the  defendant 
David  and  the  testatrix.  The  offer,  however,  was  not  restricted  to 
that  particular  mode  of  proof,  but  was  made  in  general  language, 
which  would  embrace  other  and  competent  kinds  of  evidence. 
The  facts  offered  to  be  proved  were  certainly  competent  and  very 
material,  according  to  the  principle  to  which  we  have  adverted ; 
and  for  the  error  in  excluding  the  evidence  offered,  there  must  be 
a  new  trial. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 

♦PeU  ▼.  Tredwell,  6  Wend.,  097;  PhiUipe  v.  Wooster,  86  N.  Y.,  414;  Baker 
V.  Gilman,  52  Barb.,  89. 
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SAMUEL  T.  GRAVES  and  others,   Plaintiffs,  v.  DAVID 
BRINKERHOFF,  Defendant. 

Stibmusian  under  Code,  §  372 — both  legal  and  equitable  reUtf  may  be  given  under  — 
Mon^  paid  under  mutual  mistake — when  it  may  be  recovered. 

The  plaintiff  having  agreed  to  purchase  of  the  defendant  certain  land  at  a  stipu- 
hited  price  per  acre,  a  survey  was  made  of  the  land,  and  the  plaintiff  paid  the 
amount  appearing  thereby  to  be  due  from  hioL  Subseqiiently  it  was  discovered 
that  the  land  did  not  contain  the  number  of  acres  called  for  by  the  survey. 
Jleld^  that  the  plaintiff  was  entitled  to  recover  the  amount  paid  by  him  through 
mlstAke,  with  interest  thereon  from  the  time  of  payment 

After  the  sale  to  plaintiff,  the  defendant  sold  the  remainder  of  the  land  to  third 
persons,  relying  upon  the  survey,  thereby  conveying  to  such  persons  more  land 
than  they  were  entitled  to.  Held,  that  the  plaintiff  was  not  thereby  prevented 
from  recovering  the  excess  paid  by  him. 

Upon  submission  of  a  controversy  under  section  872  of  the  Code,  the  court  ia 
bound  to  give  such  judgment  as  the  facts  require,  whether  it  be  legal  or 
equitable. 

Gontroyebsy  submitted  upon  an  agreed  statement  of  facts,  in 
pnrsuance  of  section  372  of  the  Code.  Some  time  prior  to  March, 
1867,  the  defendant  made  an  oral  agreement  with  the  plaintiffs  for 
the  purchase  of  a  piece  of  land  situate  in  the  town  of  Seneca, 
Ontario  county.  The  quantity  of  land  was  unknown.  The  price 
agreed  upon  was  $115  per  acre.  In  pnrsuance  of  such  agree- 
ment the  land  was  surveyed,  and  a  map  thereof  made.  The 
plaintiffs  were  present  at  the  survey,  by  S.  S.  Graves,  and  the 
defendant  was  present  in  person.  After  the  survey  was  made 
and  a  map  thereof  furnished,  a  written  agreement  was  entered 
into,  bearing  date  March  1st,  1867,  in  and  by  which  the  parties 
undertook  to  ratify  their  previous  oral  agreement  for  the  sale 
and  purchase  of  said  land.  In  this  agreement  the  description  was 
copied  from  the  surveyoi'^s  map  and  the  figures  thereon.  The 
contract  was  executed  by  the  delivery  of  said  deed,  the  payment 
of  a  portion  of  the  moneys  mentioned  in  said  contract,  and  by 
executing  and  delivering  to  the  defendant  a  bond  and  mortgage 
for  the  balance.  The  plaintiffs  and  defendant  supposed  the  number 
of  acres  mentioned  in  the  contract  and  deed  to  be  correct,  and 
never  knew  of  the  mistake  until  the  latter  part  of  the  year  1873, 
when  tlie  plaintiffs  had  occasion  to  have  a  portion  of  the  land 
Hun  — Vol.  IV.        39 
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resurveyed,  and  then,  for  the  first  time,  was  it  discovered  that 
instead  of  forty-one  and  eighty-four  one-hundredths  acres,  as  set 
out  in  the  contract,  the  land  sold  by  the  defendant  measured  but 
thirty-seven  and  forty-one  one-hundredths  acres,  of  all  of  which  the 
plaintiffs  immediately  informed  the  defendant,  and  demanded  the 
difference  of  him,  with  interest,  which  he  declined  to  pay  over, 
except  upon  the  judgment  of  this  court.  The  mistake  between  the 
parties  to  the  submission  was  mutual.  Neither  of  the  parties  knew 
or  know  anything  about  surveying  or  the  computation  of  amounts 
of  land  by  links,  chains  and  courses,  and  each  took  the  computation 
at  the  time  to  be  correct.  The  plaintiffs  overpaid,  through  said 
mistake,  the  sum  of  $391,  on  which  they  claim  interest,  as  they 
have  paid  interest  from  March  1,  1867.  At  the  time  of  the  survey 
and  the  making  of  the  contract  and  deed  above  mentioned,  the 
defendant  was  the  owner  of  one  hundred  and  five  and  eighty-one 
one-hundredths  acres  of  land  in  a  body  from  which  the  land  in  ques- 
tion was  taken ;  and  after  the  sale  to  the  plaintiffs,  and  about  the 
year  1869,  the  defendant,  relying  upon  the  survey  of  that  portion 
sold  to  the  plaintiffs,  and  believing  it  to  be  correct,  sold  without 
survey,  according  to  the  boundaries  as  they  then  existed,  the  residue 
of  said  land  in  a  body  to  Bronson  &  Herendeen,  of  Geneva,  N.  Y., 
for  sixty -five  acres  more  or  less ;  but  the  said  Bronson  &  Heren- 
deen bought  the  same  in  bulk,  without  any  reference  to  quantity. 

Oearge  B.  DumAerre^  for  the  plaintiff.  The  deed  does  not 
embody  the  final  intention  of  the  parties.  {Gillespie  v.  Moon^  2 
Johns.  Ch.,  585 ;  Pruyr  v.  WiUiaim^  2  Keyes,  538 ;  6  Mason,  572 ; 
25  Vermont,  576  ;  2  Johns.  Ch.,  630;  32  Me.,  274.)  When  a  con- 
veyance, executed  for  the  purpose  of  giving  effect  to  and  executing 
an  agreement,  by  any  mistake,  gives  a  purchaser  less  than  the 
agreement  entitles  him  to,  he  may  call  on  the  court  to  rectify 
the  defective  conveyance  and  give  him  all  that  his  agreement  com- 
prehended. (Kerr  on  Mistakes,  419 ;  TUton  v.  TiUon^  9  N.  H., 
385 ;  Blessing  v.  BeaUy^  1  Rob.,  286 ;  Blodgett  v.  HdbarL  18  Vt., 
414.)  The  courts  will  always  relieve  against  a  mutual  mistake  of 
fact,  where  one  party  pays  money  to  another  through  such  mis- 
take. (Chit,  on  Cont.  [Am.  ed.  of  1844],  426  and  cases  cited  in 
notes ;  Chitty  on  Bills,  425 ;  2  Smith  Leading  Cases,  237 ;  MowaU 
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V.  Wright,  1  Wend.,  355;  Burr  v.  Veeder,  3  id,  412;  Waite  v. 
Leggettj  8  Cow.,  195 ;.  Union  Bank  v.  U.  S.  Branch  Bank,  3  Mass., 
74 ;  Qwrland  v.  Salem  Bank,  9  id.,  889 ;  Bank  of  Commerce  v. 

TJnum  Ba/nk,  3  N.  T,,  230 ;  Kingston  Bank  v.  EUinge,  40  id.,  391 ; 
Duncan  v.  BerUn,  46  id.,  685.)  Where  the  money  is  erroneously 
paid  by  one  party  to  another  in  mutual  ignorance  of  facts  which  if 
known  would  have  prevented  the  payment.  (1  Story  Eq.,  §  142  ; 
Burr  V.  Veeder,  supra,)  Where  money  is  paid  by  one  party  to 
another  through  a  mutual  mistake  of  fact  in  respect  to  which  both 
were  equally  bound  to  inquire.  {Canal  Bank  v.  Bank  of  Albany , 
1  Hill,  287 ;  Bank  of  Commerce  v.  Union  BamJc,  evpra.)  Nor  is 
it  any  defense  that  the  plaintiff  had  within  his  reach  the  means 
of  ascertaining  the  truth,  or  that  he  omitted  to  use  vigilance  and 
care  by  which  the  mistake  would  have  been  avoided.  {Kingston 
Bank  v.  EUinge,  40  N.  Y.,  391 ;  U  Nat.  Bk,,  Troy  v.  Sia^h  Nat. 
Bk,,  N  Y.,  43  id.,  452.)  Nor  does  negligence  in  making  the  mis- 
take prevent  the  party  from  recovering  back  money  paid  under  a 
mistake  of  fact.  {Duncan  v.  Berlin,  46  N.  Y.,  685;  National 
Life  Ins.  Co.  v.  Jones,  1  N.  Y.  Sup.  Ct.,  446  and  cases  there  cited ; 
Lavorence  v.  Am.  Na.  Bk.,  54  N.  Y.,  433  ;  Nat.  Bk.  Com.,  in  N. 

jr.,  V.  Nat.  Mec.  Bankvng  Association,  55  id.,  211.)  It  makes  no 
difference  that  the  defendant  cannot  be  restored  to  his  original 
position  upon  paying  back  the  money.  {The  Kingston  Bank  v. 
Eltinge,  40  N.  Y.,  391 ;  M.aA)er  v.  The  Mayor  of  N.  T.  City,  9 
Snp.  Ct.  [2  Hun],  306.) 

D.  B.  Backenstose,  for  the  defendant.  It  is  impossible  to  place 
the  parties  in  statu  quo,  and  therefore  the  court  will  not  relieve  the 
plaintiffs.  {Martin  v.  McCormick,  4  Sandf.,  366;  1  Story  Eq. 
Jur.  [10th  ed.],  1  138,  p,  138;  2  Kent's  Com.  [11th  ed.],  656 
[raarg.  page  492],  note.) 

Gilbert,  J. : 

As  a  general  rule,  where  a  person  by  mistake  of  fact,  pays 
money  to  another  which  he  does  not  owe  him,  the  law  implies  a 
promise  to  repay  it.*  Whether  in  a  case  like  this,  where  the 
mistake  occurred  in  paying  the  purchase-money  of  lands,  and  the 
purchase  has  been  consummated  by  a  conveyance,  the  remedy  can  be 

*  Wheadon  v.  Olds,  20  Wend.,  174. 
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pursued  in  an  action  at  law,  or  must  be  sought  in  a  court  of  equity, 
it  is  not  material  to  inquire.  For,  upon  a  submission  of  a  controversy 
pursuant  to  section  372  of  the  Code,  the  court  is  bound  to  give  such 
judgment  as  the  facts  require,  whether  the  relief  be  legal  or  equitable. 

The  facts  in  this  case  clearly  entitle  the  plaintiffs  to  a  return  of 
the  sum  claimed.  It  is  a  case  of  a  plain  mistake,  and  one  which 
must  be  deemed  material.* 

We  think  it  is  not  an  obstacle  to  the  relief  sought,  that  the  parties 
cannot  be  put  in  the  position  they  were  in  befoi*e  the  sale  was  made ; 
in  other  words,  that  it  is  not  necessary,  in  order  to  do  justice  to  the 
defendant,  that  the  plaintiffs  should  reconvey  the  land,  and  that  the 
contract  of  sale  should  be  rescinded.  The  defendant  sold  the  land 
for  a  fixed  price  per  acre  agreed  upon,  and  the  plaintiffs  are  entitled 
to  both  the  land  and  the  amount  which  they  overpaid  by  mistake. 
This  is  the  only  way  in  which  the  mistake  can  be  corrected.  To 
annul  the  sale  would  not  do  that,  but  would  deprive  the  plaintiffs 
of  a  fair  bargain  without  any  fault  on  their  part.  Such  a  decree 
would  not  be  in  accordance  with  the  rule  in  equity  on  this  subject. 
That  rule  merely  requires  that  the  parties  shall  be  placed  in  the 
same  situation  they  would  have  been  in,  if  the  mistake  had  not 
happened.  Upon  that  principle,  the  plaintiffs  are  entitled  to  the 
land,  but  the  defendant  is  entitled  only  to  a  sum  less  than  that  which 
he  received,  which  is  ascertained  by  deducting  therefrom  the  amount 
claimed  by  the  plaintiffs. 

Nor  does  the  subsequent  sale  of  the  residue  of  the  defendant's 
land  to  other  parties  affect  the  equitable  rights  of  the  plaintiffs. 
They  were  strangers  to  that  transaction,  and  if  the  mistake  which 
they  now  seek  to  have  corrected  caused  the  defendant  to  make  that 
sale,  at  a  price  less  than  he  would  otherwise  have  obtained,  the 
surveyor  .who  caused  the  mistake,  and  not  the  plaintiffs,  is  responsible. 

These  are  the  only  questions  presented.  The  plaintiffs  are,  there- 
fore, entitled  to  recover  the  sum  of  $391,  with  interest  from  March 
1,  1867,  with  costs. 

Present  —  Mullin,  P.  J.,  Smfth  and  Gilbert,  JJ. 

Ordered  accordingly. 
*1  Story  Eq.,  §§  140, 141;  Adams  Eq.,  188;  Marvin  v.  Bennett,  26  Wend.,  160. 
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GEORGE  W.  WOOD,  Appellant,  v.  ROBERT  SHULTIS, 

Respondent. 

SteUvU  of  frauds — property  received  wnder  eoTUraU  void  hy — when  promiee  to  f.ay 
fpr^  implied — JusUee's  Cowrt — amendment  to  eompkUni — when  allowed —  Code, 
§  64,  sub.  11. 

Where  a  party  receives  property  under  a  contract,  void  by  the  statute  of  frauds, 
and,  for  that  reason,  subsequently  refuses  to  fulfill  the  contract  on  his  part,  the 
law  implies  a  promise  to  pay  the  yalue  of  the  property  so  received. 

In  a  proper  case  the  statute  (Code,  §•  64,  sub.  11)  makes  it  the  imperative  duty  of 
a  justice  to  grant  an  amendment  upon  proper  terms.  The  word  "  may  "  in  the 
statute  means  **  shall'' 

Appeal  from  a  judgment  of  the  County  Court  of  Ontario  county, 
affirming  a  judgmeilt  of  a  justices'  court,  in  favor  of  the  defendant. 

The  complaint  alleged  that  the  plaintiff  made  a  contract  with 
the  defendant  to  sell  him  forty-five  trees  standing  upon  his  land,  in 
consideration  of  which  the  defendant  agreed  to  dig  a  ditch  upon 
his  own  land  to  carry  off  water  from  the  land  of  the  plaintiff;  that 
he  had  cut  and  carried  away  the  trees  and  refused  to  dig  the  ditch. 
The  defendant  set  up  that  the  contract  was  void  under  the  statute 
of  frauds. 

D.  Herroriy  for  the  appellant. 

John  GiUettey  Jr.^  for  the  respondent. 

OlLiBEBT,  J.  : 

The  only  questions  in  this  case  are,  whether  the  justice  erred  in 
excluding  the  evidence  offered  by  the  plaintiff,  and  in  denying  his 
application  to  amend  the  complaint,  and  we  are  of  opinion  that  he 
did,  in  both  instances. 

The  complaint,  it  is  true,  set  forth  a  cause  of  action  arising  upon 
the  contract,  and  the  specific  relief  demanded  was  damages  for  the 
breach.  But  it  also  contained  all  the  facts  necessary  to  entitle  the 
plaintiff  to  recover  upon  the  defendant's  implied  promise  to  pay 
what  the  timber  was  worth.  And  the  prayer  for  relief  did  not 
disable  the  justice  from  granting  any  other  relief  which  would  have 
been  adapted  to  the  case.  Such  a  variance  between  allegation  and 
proof  should  have  been  disregarded,  for  there  is  not  the  slightest 
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pretext  for  saying  that  the  defendant  could  have  been  misled 
by  it.  The  complaint  set  forth  the  contract,  and  averred  that 
the  defendant  had  taken  the  timber  pursuant  thereto,  but  had 
failed  to  perform  the  contract  on  his  part.  The  answer  con- 
tained a  general  denial  and  an  averment  that  the  contract  was 
not  in  writing,  and  was  for  that  reason  void.  If  the^omplaint  had 
shown  that  the  contract  was  void,  there  would  have  been  no  vari- 
ance. How  then  could  the  defendant  claim  to  have  been  misled 
by  such  an  omission,  when  the  fact  appeared  in  his  answer  ?  That 
the  plaintiff  would  have  been  entitled  to  recover,  upon  the  evidence 
offered,  the  actual  value  of  the  timber,  cannot  be  doubted.  The 
defendant  had  taken  the  timber  from  the  plaintiff  under  a  verbal 
contract  which  was  void  by  the  statute  of  frauds.  That  timber 
.was  the  consideration  of  the  defendant's  part  of  the  contract.  He 
had  failed  to  perform  the  contract,  and  on  the  trial  repudiated  it 
altogether.  The  law  affords  no  sanction  to  such  a  mode  of  appro- 
priating the  property  of  another,  but,  on  the  contrary,  implies  from 
such  circumstances  a  promise  to  pay  the  value  of  it.*  If  the  con- 
tract had  been  not  only  void,  but  illegal,  the  plaintiff,  on  that 
account,  would  not  have  had  any  remedy,  f  but,  being  invalid  only 
by  reason  of  its  not  being  in  writing,  the  plaintiff  had  a  clear 
remedy.  It  was  the  plain  duty  of  the  justice  to  afford  him  that 
remedy.  X  Such  a  ground  of  nonsuit  as  that  in  this  case,  if  finally 
sustained,  would  retrograde  the  practice  more  than  a  quarter  of  a 
century. 

The  justice  also  committed  an  error  in  denying  the  motion  of  the 
plaintiff  for  leave  to  amend  his  complaint.  It  is  manifest  tliat  sub- 
stantial justice  would  have  been  promoted  thereby,  although  the 
amendment  was  not  absolutely  necessary,  for  it  would  have  pre- 
vented an  erroneous  nonsuit,  and  have  saved  the  parties  an  expen- 
sive and  useless  litigation.  In  such  a  case  the  statute  makes  it  the 
imperative  duty  of  a  justice  to  grant  an  amendment  upon  proper 
terms.  §    When  a  power  is  conferred  by  statute  for  the  promotion 

*  King  V.  Brown,  2  HUl,  485;  Lisk  v.  Sherman,  26  Barb.,  485;  Baldwin  v. 
Palmer,  10  N.  Y.,  282. 

t  Abbott  V.  Draper,  4  Den.,  61;  10  N.  Y.,  wpra. 

i  Code,  §  64,  sub.  10;  Wait's  Law  and  Pr.,  408  «<  «g.;  Conaughty  v.  Nichols, 
42  N.  Y. ,  88.  §  Code,  g  64.  sub.  11. 
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of  justice,  suitors  have  a  right  to  insist  upon  the  exercise  of  it  in  a 
proper  case.  It  is  not  wholly  discretionary.  The  word  may,  in 
such  a  statute,  means  shall.* 

It  is  claimed  that  this  error  is  not  before  us,  because  it  is  not 
specified  in  the  notice  of  appeal.  The  opinion  of  the  court  below 
shows  that  it  was  passed  upon  there.  It  is  in  the  record  before  us. 
The  statute  requires  the  County  Court  to  render  judgment  upon 
the  whole  oase^  without  regard  to  technical  errors  or  defects,  f 

The  judgment  of  the  County  Court  and  of  the  justice  must  be 
reversed,  with  costs.  ' 

Present  —  Mullin,  P.  J.,  Smith  and  Gilbbbt,  JJ. 

Ordered  accordingly. 


liar  THE  Matteb  of  the  Application  of  THE  SYRACUSE, 
BINGHAMTON  AND  NEW  YORK  RAILROAD  COM- 
PANY, TO  AOQTJIBB   LaNDS. 

Chap.  140  <flS50--2S7 of  196d -—OenmU BaOroad  act— land  taken  UT^ 
proceedings  may  be  diseontimted — coets  on  mtch  proceedings  —  chap,  270  qf  1854. 

Under  the  provisions  of  the  general  railroad  act  (chap.  140  of  1850,  and  chap.  287 
of  1869),  relative  to  the  taking  of  land  for  the  railroad  company,  there  is  no 
obligation  imposed  on  the  company  to  take  land  until  the  confirmation  of 
the  report  of  the  commissioners  appointed  to  assess  the  damages. 

Up  to  this  point  in  the  proceedings,  the  court  has  power  on  the  application 
of  the  company  to  discontinue  the  proceedings;  the  act,  chapter  270  of  1854, 
authorizes  the  awarding  of  costs  in  proceedings  under  the  general  railroad  act 

Bensaelaer,  etc.,  R  R  Co.  v.  Davis  (55  N.  Y.,  145)  followed. 

Appeal  by  certain  owners  from  an  order  made  at  Special  Term, 
declaring  that  the'  proceedings  taken  .on  the  part  of  the  railroad 
company  to  acquire  their  lands  were  thereby  abandoned  and  dis- 
continued, and  that  such  owners  recover  their  witness  fees  and 
other  taxable  disbursements  on  such  proceedings,  and  $150  extra 

*  Macdougall  v.  Patterson,  11 0.  B.,  772;  Mayor  v.  Purze,  8  Hill,  612. 
t  Code,  g  866. 
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allowance  against  said  company ;  and  bj  said  company  from  that 
part  of  the  oi*der  which  awards  costs  and  an  allowance. 

H.  Burdicky  for  the  contestants. 

TTm.  J.  WaUaoe^  for  the  railroad  company. 

GiLBEBT,  J. : 

Appeal  by  certain  owners  from  an  order  made  at  Special  Term, 
October  28,  1873,  declaring  that  the  proceedings  taken  on  the  part 
of  the  railroad  company  to  acquire  their  lands,  were  thereby  aban- 
doned and  discontinued,  and  that  such  owners  recover  their  witness 
fees  and  other  taxable  disbursements  in  such  proceedings,  and  $150 
extra  allowance  against  said  company ;  and  by  the  company  from 
that  part  of  the  order  which  awards  costs  and  an  allowance. 

This  company  was  incorporated  pursuant  to  the  general  railroad 
act  of  April  2,  1850,  and  the  proceedings  to  acquire  land,  referred 
to,  were  taken  under  the  provisions  for  that  purpose  contained  in 
that  act  and  in  the  amendatory  act  of  April  17,  1869.  Commis- 
sioners of  appraisement  were  duly  appointed,  and  made  a  report 
which  bears  date  July  26,  1873.  This  report  was  not  presented  to 
the  court  for  confirmation,  but,  on  the  18th  of  August,  1873,  the 
company  notified  said  owners,  in  writing,  that  said  proceedings 
from  that  date  would  be,  and  thereby  were,  abandoned  by  said  com- 
pany. The  provisions  of  the  acts  of  1850  and  1869,  before  referred 
to,  relating  to  this  subject,  confer  upon  railroad  corporations  the 
right  to  acquire  lands,  compulsorily,  and  prescribe  the  manner  in 
which  that  right  shall  be  exercised.  Among  these  regulations  is 
that  contained  in  the  seventeenth  section  of  the  act  of  1850,  which 
provides  that,  upon  the  report  of  the  commissioners  being  made,  the 
company  shall  give  notice  to  the  parties  to  be  affected  by  the  pro- 
ceedings, according  to  the  rules  and  practice  of  the  court,  for  the 
confirmation  of  the  same,  and  that  thereupon  the  court  shall  con- 
firm such  report.  The  eighteenth  section  provides  that  the  order 
of  confirmation  shall  be  recorded,  and  that  thereupon  and  on  the 
payment  or  deposit  by  the  company  of  the  sums  to  be  paid  as 
compensation  for  the  land  and  for  costs,  counsel  fees  and 
expenses,   as  aforesaid^   as  directed  by  said  order,  the  intei-est 
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BOQght  to  be  acquired  in  the  land  Bball  vest  in  the  com- 
pany. Although  the  language  of  tlie  seventeenth  section  is 
imperative,  yet  its  sole  object  being  to  declare  one  of  the  terms 
or  conditions  on  which  the  company  might  acquire  the  land,  no 
absolute  duty  to  perform  the  condition  was  imposed.  The  statute 
left  it  optional  with  the  company  to  perform  the  condition,  or 
renounce  the  right.  It  is  only  upon  the  confirmation  of  the  report 
of  the  commissioners,  that  the  claim  of  the  ownei*s  to  the  damages 
awarded  to  them  accrues ;  and,  as  already  stated,  there  is  no  obliga- 
tion imposed  on  the  company  to  take  the  land  before  that  event. 
Until  mutual  interests  have  become  vested  by  the  confirmation  of 
the  report,  the  proceedings  resemble  a  negotiation  between  the 
parties,  which  must  be  consummated  in  the  manner  provided  by 
the  statute,  before  either  acquires  any  vested  rights  against  the  other.* 
We  are  of  opinion  that  the  proceedings  were  effectually  discon- 
tinued by  the  notice.  No  doubt  the  court  had  power  to  make  the 
order  of  discontinuance  as  an  incident  to  the  authority  conferred 
upon  it ;  and  it  was  a  very  proper  act  to  be  done,  although  it  was 
not  absolutely  necessary  to  protect  the  owners.  But  we  have  not 
been  able  to  find  any  authority  for  granting  costs  to  the  owners. 
The  only  provision  of  the  general  railroad  act  on  this  subject  is 
that  contained  in  the  sixteenth  section,  which  requires  the  com- 
missioners to  determine  what  sum  ought  to  be  paid  to  the  general 
or  special  guardian  or  committee  of  an  infant,  idiot  or  person  of 
nngoand  mind,  or  to  the  attorney  of  an  unknown  owner,  for  costs, 
expenses  and  counsel  fees.  These  are  evidently  the  costs,  expenses 
and  counsel  fees,  referred  to  in  the  eighteenth  section  before  men- 
tioned. The  court  can  exercise  no  power  in  these  proceedings 
except  such  as  is  expressly  given  to  them.f  The  case  of  Hvd.  R. 
R>  R.  Co.  V.  Outwater  j:  is  not  applicable,  for  the  reason  that  the 
charter  of  the  company  in  that  case  provided  for  the  allowance  of 
costs  and  expenses  to  owners  indiscriminately.  §  Nor  does  the  act 
of  1854,  in  relation  to  special  proceedings,  apply  to  the  case.     It  is 

♦Corp.  of  N.  T.  V.  Mapes,  6  Johns.  Ch.,  48  ;  People  v.  Brooklyn,  1  Wend., 
818;  Re  Anthony  Street,  20  id.,  618;  Re  Wall  Street,  17  Barb.,  642;  Bait,  and 
Sua.  R  R  Co.,  V.  Nesbit,  10  How.  (U.  S.),  395;  HUl  v.  Corns,  of  Worcester,  4 
Qray,  414. 

t  Alb.  and  North.  R  R  Co.  v.  Cramer,  7  How.,  164. 

1 8  Sandf.  690.  g  Laws  1846,  chap.  216,  §  10. 

HxTN— Vol.  IV.        40 


Digitized  by 


Google 


314        MATTER  OF  SYRACUSE,  B.  &  N.  Y,  R  R  CO. 

FomiTH  Dbpabtmbnt,  Afkil  Tbbi[/1875. 

no  doubt  a  special  proceeding,  but  it  is  governed  wholly  by  the 
general  railroad  act.  That  statute  forms  a  separate  and  complete 
system  independently  of  the  provisions  in  general  statutes.  In  If. 
Y.  Cent  JR.  JR.  Co.  v.  Mat^i/riy  *  the  Court  of  Appeals  held  such  a 
proceeding  to  be  a  special  creation  of  the  statute  designed  to  form 
a  complete  system  of  itself,  entirely  independent  of  the  general 
provision  of  the  Code,  f  which  authorizes  an  appeal  to  that  court 
from  a  final  order  affecting  a  substantial  right,  made  in  a  special 
proceeding.  The  act  of  1854  was  not  designed  to  interfere  in  any 
way  with  that  system.  This  is  evident  from  the  provisions  of  the 
first  section.  That  allows  an  appeal  from  any  order  made  at  Special 
Term.  The  general  railroad  act  \  requires  the  court  to  make  an 
order  confirming  the  commissioners'  report  in  the  first  instance,  and 
then  authorizes  either  party  to  appeal  to  the  Supreme  Court  from 
the  commissioners'  report  (not  from  the  order  of  confirmation 
thereof),  and  provides  that  such  appeal  may  be  heard  at  a  Special 
or  General  Term ;  that,  on  the  hearing  thereof,  the  court  may 
direct  a  new  appraisal,  and  makes  the  second  report  final  and  con- 
clusive without  any  order  of  confirmation.  It  cannot  be  supposed 
that  the  legislature  intended,  by  the  general  provision  contained  in 
the  act  of  1854,  to  give  an  appeal  from  the  order  of  confirmation, 
in  addition  to  that  from  the  report  of  the  commissioners,  or  an 
appeal  to  the  General  Term  from  the  order  made  at  Special  Term 
on  a  hearing  of  an  appeal  from  the  report  of  the  commissioners. , 
Such  a  construction  would  be  absurd.  The  specific  provision  for 
the  payment  of  costs  contained  in  the  general  railroad  act,  neces- 
sarily excludes  all  other  costs,  and  any  other  mode  of  ascertaining 
the  amount  thereof,  except  the  award  of  the  commissioners.  The 
view  we  have  taken  of  the  subject  is  sustained  by  several  decisions 
of  the  Court  of  Appeals,  besides  the  case  of  N.  Y.  Central  B.  R. 
Co.  V.  Marvin^  before  cited.  § 

We  are  clear,  that  in  any  event  the  extra  allowance  was 
unauthorized.  We  can  discover  no  principle  on  which  it  can  be 
brought  within  the  provisions  of  the  Code  on  that  subject.  If  the 
proceeding  be  a  "  case,"  within  the  meaning  of  section  309,  it 

♦  1  Kern.,  279.  \  Sec.  11,  sub.  8.  JSec.  18. 

§  Re  Canal  and  Walker  Streets,  2  Kern.,  406 ;  King  y.  The  Mayor,  36  N.  T., 
182;  BeDodd,27id.,620. 
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is  not  a  difScalt  or  extraordinary  one,  nor  has  a  defense  been  inter- 
posed, or  a  Irial  had. 

Since  the  foregoing  was  written,  our  attention  has  been  called  to 
the  case  of  The  Rensselaer,  etc.,  R.  R.  Go.  v.  Davia^  wherein  the 
Goart  of  Appeals  held,  that  the  act  of  1854  authorized  the  award- 
ing of  costs  in  proceedings  under  the  general  railroad  act. 

We  can  therefore  only  modify  the  order  appealed  from,  by 
striking  therefrom  the  extra  allowance,  instead  of  reversing  it 
altogether. 

Present  —  Mullin,  P..  J.,  Smith  and  Gilbbbt,  JJ. 

Ordered  accordingly. 


SOLOMON  L,  SIMPSON,  Appbllaot,  v.  THOMAS  F.  BUEOH. 
JOHN  CLARK  and  orHBEs,  Ekspondbnts,  v.  THE  SAME. 

Qhasp.  511  €f  1853,  and  chap,  212  df  W^^order  cf  mMUuM  sermce^what  c^ 
daoU  miffldeni^Chde^  §  \^^AtUKkmerU--<miU8ion  to  aerve  mmmons  wUhin 
Mriy  day$  after  issuing  qf. 

An  affldayit  of  the  sheriff  stating  that  he  had  made  diligent  and  proper  efforts  to 
serve  the  sammons  upon  the  defendant  by  going  to  his  place  of  boslness 
and  residence,  but  that  he  could  not  be  found  in  this  State,  is  sufficient  to 
authorize  the  county  Judge  to  order  a  substituted  service,  pursuant  to  chapter  511 
of  1853,  as  amended  by  chapter  212  of  1863. 

CofUru  T.  Oampfldd  (9  How. ,  519) ;  Pbot  v.  Harria  (2  Abb. ,  454)  distinguished. 

The  omission  to  serve  the  summons  within  thirty  days  of  the  allowance  of  an 
attachment,  entitles  the  defendant  to  avoid  all  proceedings  after  the  issuing 
thereof,  but  does  not  render  such  proceedings  void  as  against  third  persons. 

WcOf^  V.  GMfe  (53  Barb.,  517);  TadcUken  v.  CanPrea  (8  8.  C.  [1  Hun],  710) 
distinguished. 

Appeal  from  an  order  denying  a  motion  to  set  aside  and  vacate 
the  judgment  in  the  above  entitled  action,  on  the  ground  that  the 
court  acquired  no  jurisdiction  thereof. 

The  action  was  commenced  by  the  issuing  of  a  summons.  The 
defendant  could  not  be  found,  and  the  summons  was  served  pur- 

♦55N.  Y.,  145. 
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suant  to  an  order  granted  by  Hon.  0.  WnrrNEif,  county  judge,  under 
the  act  of  1853,  providing  for  a  substituted  service.  A  warrant  of 
attachment  was  duly  issued  and  served.  Judgment  was  entered 
August  20,  1874.  Solomon  L.  Simpson  subsequently  obtained  a 
judgment  against  the  same  defendant,  and  made  the  motion  to 
vacate  and  set  aside  the  judgment  of  Clark  &  Go. 

C.  H.  David ^  fo."  the  appellant. 

Howe  cfe  Rice^  for  the  respondent. 

Gilbert,  J. : 

The  plaintiffs  have  recovered  a  judgment  in  this  court  against 
the  defendant,  on  which  an  execution  has  been  issued,  and  a  levy 
made  upon  his  goods.  Mr.  Simpson,  a  junior  creditor  of  the 
defendant,  by  a  judgment  upon  which  an  execution  has  been  issued 
to  the  same  sheriff,  moved  at  Special  Term  for  an  order  vacating 
and  setting  aside  the  judgment  and  execution  of  the  plaintiffs,  on 
the  ground  that  the  court  acquired  no  jurisdiction  of  the  defendant. 
It  appears  that  the  defendant  was  not  served  personally,  but  that 
an  order  was  made  by  the  county  judge  of  Oswego  coimty,  where 
the  venue  was  laid,  for  a  substituted  service,  pursuant  to  the  act  of 
1853,*  to  facilitate  the  service  of  process  in  certain  cases,  as  amended 
in  1863.t  The  order  was  made  upon  an  affidavit  of  the  sheriff  of 
Oswego  county,  stating  that  he  had  made  diligent  and  proper  efforts 
to  serve  the  summons  upon  the  defendant,  by  going  to  his  place  of 
business  and  residence,  but  that  he  could  not  be  found  in  this  State. 

It  is  objected  that  the  affidavit  does  not  show  that  the  sheriff 
made  diligent  and  proper  efforts  to  serve  the  summons  personally, 
or  that  the  defendant  could  not  be  found.  We  think  the  affidavit 
was  sufficient  to  authorize  the  county  judge  to  make  the  order. 
The  evidence  presented  to  him  was  competent,  and  tended  to  prove 
the  fkcts  on  which  his  authority  to  issue  the  order  depended. 
Nothing  more  is  required.  X  It  is  urged  that  the  statement  that 
the  defendant  could  not  be  found  in  this  State  vitiated  the  affidavit. 

*  Chap.  511.  tChap.  212. 

X  Miller  v.  Brinkerhoff,  4  Den.,  118;  Staples  v.  Fairchild,  8  Comst,  41;  Sklnion 
V.  Kelley,  18  N,  Y.,  355;  CoUms  v.  Ryan,  32  Barb.,  648. 
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The  answer  is,  that  it  was  some  evidence  to  prove  that  the  defend- 
ant ooold  not  be  found  anywhere,  within  the  meaning  of  the  act  of 
1853.  Whether  it  was  sufficient  to  satisfy  the  county  judge  or  not 
was  for  that  officer  to  decide.  In  CoUina  v.  Campfidd^  *  and  Foot 
V.  Harri8j\  the  affidavit  on  which  the  order  was  made  showed 
where  the  defendant  might  be  found  out  of  the  State.  When  such 
a  fact  appears  in  the  affidavit,  it  is  proved  affirmatively  that  the 
defendant  can  be  found,  and  the  order  should  not  be  made.  Those 
cases  are  clearly  distinguishable  from  this. 

As  against  the  present  applicant,  we  think  the  attachment  pro- 
ceeding is  sufficient  to  uphold  the  judgment.  Section  139  of  the 
Code  expressly  conferred  jurisdiction  of  the  action  from  the  time 
of  the  allowance  of  the  attachment.  The  omission  to  serve  the 
sammons  personally  or  by  publication  within  thirty  days  afterward, 
was  an  irregularity  which  entitled  the  defendant  to  avoid  all  pro- 
ceedings after  the  issuing  of  the  attachment.  But  such  omission 
did  not  render  the  proceedings  void  as  regards  third  persons.  The 
defendant  undoubtedly  might  waive  the  effect  of  such  omissions, 
and  that  is  the  test  whether  the  defect  shown  is  a  nullity  or  a  mere 
insularity.  X  Upon  this  ground,  we  think  the  case  of  Gere  v. 
Gundlach  §  was  rightly  decided.  In  Waffle  v.  Gohle^  \  and  Taddiken 
V.  CanireU^^  the  defendant,  and  not  a  third  person,  was  the  moving 
party.  For  that  reason,  those  cases  are  not  authority  for  the  posi- 
tion assumed  by  the  applicant  here. 

The  order  should  be  affirmed,  with  costs. 

Present  —  Mdllin,  P.  J.,  Smith  and  Gilbbbt,  J  J. 

Order  affirmed,  with  ten  dollars  costs. 

•9  How,.  619.  1 2  Abb.,  454. 

tClapp  V.  Graves,  26  N.  T.,  418;  Bascom  v.  Smith,  31  id.,  595;  Reinmiller  v. 
Skidmore,  7  Laiu.,  161;  afflnned  in  Court  of  Appeals,  January,  1875. 
§57  Barb.,  18.        1 58  Barb.,  517.        1 4  N.  Y.  8.  C,  222;  8.  C,  1  Hun,  710. 
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i^  383         MARTIN  J.  VINCETT,  Respondent,  v.  CHRISTIAN  COOK, 


4    318  A 

4ap367  Appellant. 


Negligence — ownar  of  dHapidaied  building  adjoining  highway — duty  and  UabUity  cf — 

Evidence, 

An  owner  of  land  which  adjoins  a  public  street  in  a  populous  city,  who  suffers  a 
building  to  remain  thereon  in  an  unsafe  or  dilapidated  condition,  is  liable  to  a 
party  sustaining  damages  by  the  falling  of  the  wall  of  sueh  building,  although 
the  fall  of  the  wall  may  have  been  the  result  of  a  storm  of  unusual  violence. 

Failure  on  the  part  of  tlie  owner  of  a  building  to  keep  it  in  a  safe  condition,  and 
resulting  damages,  throw  upon  the  owner  the  burden  of  showing  that  the 
building  was  safe  so  far  as  diligent  examination  would  show. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  the  ver- 
dict of  a  jury,  and  from  an  order  denying  a  motion  for  a  new  trial. 

A  wall  of  defendant's  building  was  blown  over  by  a  strong  wind 
upon  the  plaintiff,  who  was  passing  along  the  sti*eet,  and  this  action 
was  brought  to  recover  damages  for  the  injury  sustained  by  the 
plaintiff  thereby. 

Fuller  cfe  Vamiy  for  the  appellant.  The  owner  of  a  building  is 
not  an  insurer  of  its  safety.  The  law  requires  of  him  simply  ordi- 
nary care  and  vigilance.  (Shearman  and  Redfield  on  Negligence, 
§  498 ;  Wharton  on  Negligence,  §§  26,  415.)  The  only  principle 
by  which  the  defendant  can  be  held  liable  at  all  in  this  action, 
is,  that  it  is  negligence  to  permit  things  to  remain  near  a  high- 
way in  such  a  manner  that  in  the  natural  course  of  events 
they  may  fall  and  injure  pereons  lawfully  passing.  (Wharton  on 
Negligeiice,  §  839 ;  Hunt  v.  Hoyt,  20  III,  544 ;  The  Rector^  etc., 
of  the  Church  of  the  Assumption  v.  Buckhart,  3  Hill,  193.)  But 
the  law  does  not  award  damages  for  the  consequences  of  a  lawful 
act  performed  in  a  lawful  manner,  nor  from  injuries  which  result 
from  accident,  or  which  could  not  be  prevented  by  ordinary  human 
care.  {Livingston  v.  Adams^  8  Cow.,  175 ;  Williams  v.  ilT.  T. 
Central  B.  B.  Co.,  18  Barb.,  222,  247;  Clark  v.  Foot,  8  Johns., 
421 ;  Panton  v.  Holland,  17  id.,  92,  99 ;  Raddiff  v.  Mayw  of 
Brodkbyn,  4  N.  Y.,  106,  200;  CrofU  v.  Waierhouse,  3  Bing.,  319.) 
Nor  can  a  man  be  held  responsible  for  &iling  to  prognosticate 
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natural  casualtiee,  such  as  are  called  the  acts  of  God.  (Wharton 
on  Negligence,  §  416,  and  cases  cited ;  Pi'ice  v.  EarUhorny  44 
Barb.,  655 ;  Merritt  v.  Earle,  29  N.  Y.,  117.)  Nor  for  ignorance  of 
facts  which  ordinary  diligence  could  not  have  discovered.  (Wharton 
on  N^ligence,  §§  26,  415.) 

Hiscocky  CHfford  dk  Dohenyy  for  the  respondent.  The  old  and 
well  established  maxim,  do  utere  tuo  ut  alienum  non  IcedaSy  is 
especially  applicable  to  ownere  of  real  estate,  particularly  in  cities 
and  adjoining  highways,  and  has  been  expressly  or  in  effect  asserted 
by  the  courts  in  numerous  decisions.  {AUhorf  v.  Wolfe^  22  N.  Y., 
355 ;  Benson  v.  Suarez^  43  Barb.,  408.)  As  having  a  covered  coal 
hole  or  other  excavation  in  the  sidewalk.  (Anderson  v.  Dickie^  26 
How.,  105,  117;  Congreve  v.  Smith,  18  N.  Y.,  79,  84.)  Building 
and  bridging  a  race-way  across  a  highway,  and  failing  to  keep  such 
bridge  perfectly  safe  to  travel  over:  held,  one  sustaining  injuries 
thereby,  without  gross  neglect,  was  entitled  to  recover,  even  though 
such  builder  had  used  the  utmost  care  to  prevent  such  injury. 
(Dygert  v.  Schencky  25  Wend.,  446 ;  Bwrton  v.  Oity  of  Syracuse^ 
39  N.  Y.,  54.)  A  traveler  merely  detained  in  a  highway,  by  a 
fence  across  the  same,  may  recover  his  damages  of  detention  from 
him  who  so  caused  it.  {Pierce  v.  Dart,  7  Cow.,  609.)  So  the 
owner  of  horses,  whose  servant  leaves  them  unhitched  in  the  street, 
is  liable  to  him  against  whom  they  run  for  his  injuries  thereby. 
(Morris  v.  Kohler,  41  N.  Y.,  42,  46.)  And  he  who  is  injured  by 
a  collision  in  a  highway  may  recover,  if  he  used  ordinary  care  to 
avoid  it,  unless  it  be  shown  in  defense  to  have  been  done  by  inevi- 
table accident,  or  that  the  defendant  was  without  blame,  and  the 
injury  he  caused  unavoidable.  {Center  v.  Finney,  17  Barb.,  94 ; 
Qumian  v.  Bennett,  6  M.  &  W.,  499,  510 ;  Leame  v.  Bray,  3  East, 
593 ;  CaMe  v.  Duryee,  2  Keyes,  169 ;  Jetter  v.  N,  Y.  and  Harlem 
R.  B.  Co.,  id,  174 ;  ChieUe  v.  Swan,  19  Johns.,  381.)  It  cannot 
be  reasonably  claimed  that  he  who  travels  in  the  streets  of  a  city 
must  critically  examine  and  constantly  watch  the  tops  of  the  walls 
of  the  adjoining  buildings,  and  determine  and  avoid  them  if  unsafe, 
or  be  held  guilty  of  negligence  and  not  entitled  to  recover  in  an 
action  like  this ;  because,  in  thus  directing  his  attention  upward,  he 
might  fall  into  some  excavation  beneath  him  and  receive  injury,  and 
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80,  for  want  of  watching  in  that  direction,  be  held  not  entitled  to 
recover  for  such  injury.  This  respondent  had  a  right  to  assnme 
that  appellant  would  maintain  this  building  and  wall  as  required 
by  the  law  of  the  laud.  Every  owner  of  real  property  and 
buildings  is  presumed  to  know  in  what  way  to  make  such  bnildiogs 
safe  against  all  ordinary  winds,  and  is  also  bound  to  know  enough 
to  keep  the  same  in  such  condition  as  to  prevent  injuries  thereby  to 
others.  {Ben8(n%  v.  SuareZy  43  Barb.,  408 ;  Qurman  v.  Bennett^ 
6  M.  &  W.,  499,  510;  Morris  v.  Kohler,  41  N.  T.,  42.)  And 
want  of  mental  capacity  is  no  defense  to  actions  for  personal 
injuries.     (BuUoch  v.  Babcocky  3  Wend.,  391,  394.) 

Gilbert,  J.: 

We  perceive  no  cause  for  disturbing  this  judgment. .  The  lia- 
bility of  the  defendant  depended  solely  upon  questions  of  fact 
These  were  determined  by  the  jury  upon  instructions  as  to  the 
law,  which  appear  to  us  to  have  been  quite  as  favorable  to  the 
defendant  as  the  evidence  warranted.  Upon  a  well  established 
principle,  therefore,  the  verdict  must  be  held  to  be  conclnsive. 
Upon  the  merits,  also,  the  case  is  clear.  An  owner  of  land  which 
abuts  on  a  public  street  in  a  populous  city,  who  suffers  a  building 
to  remain  thereon  in  an  unsafe  or  dilapidated  condition,  is  not 
exempted  from  liability  for  an  injury  to  a  person  lawfully  using 
the  street,  which  injury  was  occasioned  by  a  part  of  the  building 
being  detached  from  the  rest  by  a  storm,  and  felling  upon  him, 
because  the  storm  was  one  of  unusual  violence.  It  was,  no  donbt, 
lawful  for  the  defendant  to  erect  the  building  in  question,  and  to 
keep  it  where  it  stood.  A  man  has  an  absolute  right  to  use  his 
own  property  as  he  pleases  for  all  the  purposes  to  which  that  kind 
of  property  is  usually  applied,  and  this  right  cannot  be  interfered 
with  so  long  as  it  is  not  a  nuisance.  A  building  adjoining  a  high- 
way, which  is  in  such  a  condition  as  to  endanger  the  safety  of 
persons  passing  along  it,  is  a  nuisance.  The  law  casts  upon  the 
owners  of  buildings  so  situated  the  duty  of  preventing  their  being 
or  becoming  dangerous  to  persons  lawfully  passing  along  the  high- 
way. Failure  in  such  duty,  and  resulting  damage,  furnish  prima 
fade  evidence  of  negligence  by  the  maxim  res  ipsa  loquitur.  The 
burden  was  thus  cast  upon  the  defendant  of  proving  that  the  build-        | 
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ing,  at  the  time  of  the  accident,  was  safe,  so  far  as  diligent  exam- 
ination would  show.  On  this  point  there  is  no  room  for  argument 
against  the  verdict  of  the  jury.*  There  is  not  the  slightest  proof 
of  any  contributory  negligence  on  the  part  of  the  plainti£E  that  we 
can  discover,  and  no  testimony  tending  to  prove  it  has  been 
pointed  out. 

We  are  inclined  to  think  the  question  put  to  the  witness  Soule, 
Fiz. :  *'  What  was  the  condition  of  that  wall ;  was  it  safe,  or  other- 
wise," was  not  improper.  It  did  not  necessarily  call  for  the  opin- 
ion of  the  witness,  but  for  the  result  of  his  actual  observation. 
Matters  of  common  observation  may  ordinarily  be  proved  by  those 
who  witness  them.  It  certainly  did  not  require  an  expert  to  tell 
whether  a  building,  in  the  condition  this  was,  was  safe.  But  the 
exception  is  unavailing,  because  no  ground  of  objection  to  the 
testimony  was  stated.  Where  the  objection  is  to  the  mode  of 
proving  a  fact,  and  not  to  proof  of  the  fact  itself,  it  must  be 
distinctly  placed  upon  that  ground  so  that  the  opposite  party  may 
obviate  the  objection  by  proving  the  fact  in  a  legal  manner.  With 
respect  to  the  other  objections,  it  is  only  necessary  to  say,  that  we 
have  examined  all  of  them  and  find  in  them  nothing  worthy  of 
remark. 

The  judgment  must  be  affirmed. 

Present  —  Mullin,  P.  J.,  Smtth  and  Gilbert,  J  J. 
Judgment  affirmed. 


WILLIAM  G.  BUTLER,  Respondent,  v.  THE  CITY  OF 
ROCHESTER,  Appellant. 

Ohap.  202  qf  1859 — presenUtUon  cf  daim  to  common  council — wTien  a  compHanee 
toUh  requirements  of — costs, 

A  presentation  of  a  claim  against  a  municipal  corporation  to  the  common  council 
thereof,  is  a  sufficient  compliance  with  chapter  262  of  1859,  especially  when 

*  Kearney  v.  Lond.  B.  and  8.  Railway  Co.,  L.  R  (5  Q.  B.),  411;  Scott  v.  Lond. 
Docks  Co..  8  H.  &  C,  696 ;  Fletcher  v.  Rylands,  L.  R  (1  Exch.),  279  ;  S.  C,  8 
Hot  L,  839;  Worster  v.  Forty-second  Street  R  R  Co.,  50  N.  Y.,  208;  Dygert  v. 
Schem*,  28  Wend.,  447 ;  Whart.  on  Neg.,  §§  839  to  844 
HuN^VoL.  IV.  41 
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the  corporate  powers  are  so  distributed  that  the  officer,  who,  from  his  duties, 
might  be  assumed  to  be  the  chief  fiscal  officer  of  the  corporation,  has  no  power 
to  pay  the  claim  if  presented  to  him.  '  • 

This  is  an  appeal  by  defendant  from  an  order  made  by  Judge 
DwiGHT  at  the  Monroe  Special  Term,  denying  a  motion  for  retaxa- 
tion  of  costs. 

The  defendant  claimed  that  the  demand  upon  which  the  above 
snit  was  brought,  should  have  been  presented  to  the  city  treasurer 
for  payment  before  suit  brought. 

The  plaintiff  claims  that  a  presentation  of  the  demand  to  the 
common  council  of  defendant  was  proper,  and  that  it  was  not 
necessary  to  present  it  to  the  city  treasurer.  The  referee  found 
that  the  demand  was  presented  to  the  common  council  of  defendant 
before  suit  brought  and  was  refused. 

James  Breck  Perkins^  for  the  appellant. 

John  W.  Kdly^  for  the  respondent. 

Gilbert,  J. : 

The  intention  of  the  legislature  in  enacting  the  statute,  chapter 
262  of  1859,  is  manifest.  It  was  to  prevent  the  recovery  of  costs 
against  municipal  corporations,  in  cases  where  the  creditor  had  not 
aflEorded  the  corporation  an  opportunity  to  pay  before  bringing  his 
action.  That  opportunity  was  given  in  this  case.  The  claim  was 
presented  to  the  common  council,  who  alone  could  authorize  its 
payment,  and  it  was  rejected.  The  treasurer  is  a  subordinate 
oflBcer.  The  relation  between  him  and  the  common  council,  in 
matters  of  this  kind,  resembles  that  of  an  agent  to  his  principal, 
and  a  presentation  to  the  higher  authority  is  equivalent  to  one  to 
the  lesser.  The  presentation  of  the  claim  to  the  treasurer,  after  the 
common  council  had  refused  to  pay  it,  would  have  been  an  idle 
ceremony.  The  statute  does  not  require  a  supererogatory  act.  Its 
language  is,  that  the  claim  must  be  presented ybr  payment.  If  the 
treasurer  was  the  chief  fiscal  officer,  he  was  not  authorized  to  pay. 
He  was  not  therefore  the  oflScer  whom  the  statute,  upon  a  fair  con- 
struction, designated.  For,  when  the  corporate  powers  have  been 
so  distributed  that  the  oflBcer   who,  from  his  duties,  might  be 
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regarded  as  the  chief  fiscal  ofiSicer,  has  no  authority  to  pay  a  credi- 
tor when  his  claim  is  presented,  he  is  not  such  an  officer  within  the 
meaning  of  the  statnte.* 
The  order  appealed  from  should  be  affirmed,  with  costs. 

Present  —  Mullin,  P.  J.,  Smtth  and  Gilbekt,  JJ. 

Order  affirmed,  with  ten  dollars  costs. 


JOHN  ORTNER,  Plaintiff  in  Ebbob,  v.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  Defendants  in  Ebbob. 

I^rjury  in  affidavit  annexed  to  claim  against  municipal  corporation  —  what  must  be 
averred  in  indictment  for, 

A  prisoner  was  convicted  of  the  offense  of  willfully  and  corruptly  swearing  false 
in  an  affidavit  made  for  the  purpose  of  obtaining  audit  of  an  unliquidated  claim 
against  the  city  of  Buffalo,  pursuant  to  the  statute,  which  statute  makes  false 
swearing  in  an  affidavit  authorized  by  the  act  perjury.  It  was  not  averred  in 
the  indictment  that  the  affidavit  was  authorized  by  the  charter,  or  that  it  was 
made  for  the  purpose  required  thereby,  or  that  the  claim  to  which  it  was 
appended  was  ever  presented  to  the  common  council  for  audit.  Held,  that  the 
indictment  was  fatally  defective. 

Wbtt  of  error  to  the  Court  of  Sessions  in  and  for  the  county  of 
Erie.  During  the  trial  a  motion  was  made  to  quash  the  indictment 
for  the  reasons  stated  in  the  opinion,  which  motion  was  denied. 

Z&uyis  <&  Gumeyj  for  plaintiff  in  error.  The  indictment  is 
bad  for  not  alleging  that  it  was  necessary  for  Ortner  to  make 
this  affidavit  in  order  to  collect  his  demand  for  repairing  the 
outlet  to  the  Georgia  street  sewer.  This  must  appear  from  the 
indictment.  {Tlie  People  v.  Oaige^  1  Green  Oh.,  524;  People 
V.  AUen^  5  Denio,  76 ;  Dawson  v.  The  People^  25  N.  T.,  399.) 
If  it  was  not  necessary  to  make  the  affidavit,  then  it  is  extra-judicial 
and  lays  no  foundation  for  perjury.  (  TJ.  S.  v.  Bdbcoch^  4  McLean, 
113 ;  The  People  v.  Jacob  TramSy  4  Parker  Or.,  213 ;  Com.  v. 
Pickermg,  8  Gratt.,  628 ;  State  v.  Ellison,  8  Blackf.,  225 ;  WiUiams 

•McClure  v.  Supervisors,  60  Barb.,  504 ;  8.  0.  in  Court  of  Appeals,  4  Abb. 
(N.  8.),  808. 
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V.  StaUj  7  Bnmph.,  47.)  The  forms  of  indictments  for  perjury 
upon  aiB davits,  require  an  allegation  that  the  party  who  administered 
the  affidavit  had  authority  so  to  <io.  (1  Arehb.  Crim.  PI.  and  Ev. 
[Lond.  od.],  566,  667 ;  2  Bishop  on  Criminal  Procedure,  §§  844, 
845,  846.)  Tlie  indictment  must  proceed  by  particular  averments 
to  negative  the  allegations  charged  to  be  false,  and  must  show  the 
defendant  guilty  of  the  offense  charged.  (2  Archbold  Cr.  PL  and 
Pr.,  965,  note;  State  v.  Bishop^  1  Chipman  [Vt.],  120;  Dodge 
V.  The  Staie^  4  Zab.,  455.)  The  indictment  must  state  all 
the  facts  necessary  to  make  the  defendant  guilty  of  the  offense 
charged,  and  if  it  does  not  do  that,  it  is  bad  in  substance.  The 
indictment  in  this  case  does  not  show  the  defendant  guilty  of  any 
offense  punishable  by  law,  and  cannot  be  helped  by  an  intendment, 
inference  or  guess.  {^People  v.  AUen^  5  Denio;  Dawaon  v.  The 
Peoph,  25  N.  Y.,  399  ;  Wharton's  Am.  Crim.  Law,  §379  [6th  ed.] ; 
Reynolds  v.  The  State,  2  Nott  &  McCord,  365 ;  State  v.  Barber, 
18  Vermont,  195 ;  State  v.  Keen,  34  Maine,  500  ;  State  v.  Godfrey, 
24  id.,  232 ;  Metier' a  Case  v.  BiU,  5  Gratt.,  682 ;  StaU  v.  Foster, 
11  Iowa,  291.)  The  writ  of  error  in  this  case  brings  up  all  the 
questions  we  here  seek  to  review.  (3  R.  S.,  pp.  1033  to  1036 ; 
People  V.  Blakdy,  4  Parker  Cr.,  176.)  The  rule  in  regard  to 
granting  new  trials  upon  the  ground  of  newly  discovered  evidence, 
is  the  same  in  criminal  as  in  civil  cases.  (1  Graham  &,  Waterman  on 
New  Trials,  481.) 

Benjamfiin  H.  Williams,  district  attorney.  The  granting  of  a 
motion  to  quash  is  discretionary  with  the  court,  and  error  does  not 
lie  for  its  refusal.  (Wharton's  Crim.  Law,  519 ;  Com.  v.  .Eastman,  1 
Cush.,  189  ;  State  v.  Putnam,  38  Maine,  296;  Lamlert  v.  People, 
7  Cow.,  535.)  The  indictment  is  sufficient.  The  perjury  con- 
sisted in  swearing  false  in  an  affidavit  authorized  by  section  7,  of 
title  3,  of  the  charter  of  the  city  of  Buffalo.  (Chapter  519  of 
Session  Laws  of  1870.)  That  section  requires  claims  against  the 
city  of  Buffalo  to  be  made  out  in  a  certain  form,  and  that  they 
shall  not  be  received  for  audit  unless  made  out  in  such  form,  and 
accompanied  by  the  affidavit  prescribed  in  said  section.  It  was  not 
necessary  to  show  that  the  city  or  any  person  had  been  defrauded. 
{King  v.  Crossly,  7  T.  R.,  351 ;  1  Hawk.  P.  C,  69,  §  9.)    It  was  not 
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neceaeary  that  the  law  should  have  required  Ortner  to  make  the 
aflSdavit  for  the  purpose  of  collecting  his  claim.  It  is  sufficient  if 
the  affidavit  was  one  authorized  by  the  charter  of  the  city.  (Charter 
of  Buffalo,  title  16,  §  11 ;  chap.  519,  Session  Laws  of  1870.)  It  is 
sufficient  to  allege  the  substantial  and  specific  facts  constituting  the 
perjury.  {Tuttle  v.  People^  36  N.  Y.,  431 ;  People  v.  P/ielps,  5 
Wend.,  9 ;  People  v.  Wamer^  id.,  271 ;  People  v.  Tredway^  3 
Barb.,  470 ;  2  Chitty  Crim.  Law,  307 ;  CampbdL  v.  People,  8  Wend., 
636.)  If  the  indictment  contains  the  substance  of  the  offense,  and 
informs  the  defendant  of  the  allegations  against  him,  it  will  be 
upheld.  (6  Wend.,  20 ;  8  Barb.,  552 ;  22  N.  Y.,  150 ;  2  Rev.  Stat., 
720,  §  52 ;  King  v.  Dowliuj  5  T.  R.,  318.) 

OiLBBBT,  J.  : 

The  gist  of  the  offense  of  which  the  prisoner  was  convicted,  con- 
sists of  willfully  and  corruptly  swearing  false,  in  an  affidavit  made 
for  the  purpose  of  obtaining  an  audit  of  an  unliquidated  claim 
which  he  had  against  the  city  of  Buffalo,  by  the  common  council 
of  that  city,  pursuant  to  section  7  of  title  3  of  the  charter  thereof. 
That  section  prohibits  the  common  council  from  auditing  any  such 
claim,  unless  it  be  made  out  in  detail,  with  certain  prescribed  speci- 
fications, nor  unless  accompanied  by  an  affidavit  that  the  claim  and 
the  items  and  specifications  thereof,  are  in  all  respects  just  and 
correct.*  Section  11,  of  title  16,  provides,  that  every  person  who 
shall  willfully  and  corruptly  swear  false  to  any  material  fact  in  any 
affidavit  authorized  hy  the  act,  shall  be  guilty  of  perjury. 

It  is  not  averred  in  the  indictment,  that  the  affidavit  was  author- 
ized bv  the  charter,  nor  that  it  was  made  for  the  purpose  required 
by  section  7  of  title  3,  nor  that  the  claim  to  which  it  was  appended 
was  ever  presented  to  the  common  council  for  audit.  The  aver- 
ment is,  that  the  prisoner  caused  his  bill  to  be  presented  to  Mr. 
Ditto,  the  engineer,  and  that  he  made  the  affidavit  before  Mr. 
Pierce,  who  was  a  commissioner  of  deeds  and  a  clerk  in  the  office 
of  the  engineer.  But  it  is  not  averred  that  it  was  any  part  of  Mr. 
Ditto's  duties  to  receive  the  bill,  or  that  he  in  fact  received  it  for 
any  purpose  connected  with  an  audit.  Without  the  averments 
omitted,  or  equivalent  ones  sustained  by  proof,  the  offense  would 

•2  Laws  1870,  1179,  %  7. 
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not  be  made  out ;  for  if  the  affidavit  was  made  for  anj  other 
pnrpose  than  that  of  obtaining  an  audit  of  the  claim,  and  was  mis- 
applied, it  was  not  authorized  by  the  charter,  and  perjury  could 
not  be  assigned  upon  it  under  section  11  of  title  16.  It  is  a  famil- 
iar rule,  that  if  the  indictment  does  not  set  forth  the  facts  requisite 
to  constitute  the  offense  charged,  a  conviction  upon  it  must  be 
reversed. 

The  provisions  of  the  Revised  Statutes  which  deiine  the  crime 
of  perjury,  *  cannot  be  applied  to  the  case.  It  would  not,  under 
any  circumstances,  fall  under  subdivision  1  of  that  section.  It 
might  possibly  fall  under  subdivision  %  if  the  indictment  contained 
an  averment  that  the  affidavit  was  necessary  in  tlie  prosecution  of  a 
private  right  of  the  prisoner.  But  the  indictment  does  not  show 
that  fact.  The  learned  district  attorney  replied  to  the  objection 
that  the  indictment  was  defective,  by  referring  us  to  the  third  sub- 
division of  that  section,  which  applies  to  a  case  where  any  oath 
may  be  lawfully  required  by  any  administrative  officer.  There  are 
three  answers  to  this :  First.  The  oath  was  not  in  fact  required, 
but  was  made  voluntarily;  nor  does  it  appear  that  Mr.  Pierce, 
who  took  the  affidavit,  was  authorized  by  the  common  council,  or 
that  it  was  his  duty  as  a  city  officer,  to  make  such  a  requisition  ; 
or  that  there  is  any  law  conferring  sucli  authority  upon  him. 
Second.  It  could  not  lawfully  be  required,  but  it  was  optional 
with  the  prisoner  whether  he  would  make  the  affidavit,  or  forego 
the  audit  of  his  bill.  Verifying  it  without  the  purpose  of  having 
it  presented  for  audit,  would  not  be  an  offense.  Third.  The  admin- 
istrative officers,  referred  to  in  subdivision  3,  are  those  enumerated 
in  title  5  of  chapter  5,  part  1,  of  the  Revised  Statutes,  and  Mr. 
Pierce's  functions  do  not  bring  him  within  that  class,  for  he  was 
not  an  administrative  officer  of  any  sort,  but  a  clerk  only  in  the 
office  of  the  engineer. 

We  are  satisfied  that  the  indictment  is  insufficient,  and  for  that 
reason  the  conviction  must  be  reversed ;  and,  as  no  conviction  can 
legally  be  had  upon  it,  the  prisoner  must  be  absolutely  discharged,  f 

Present  —  Mullin,  P,  J.,  Smfth  and  Gilbert,  J  J. 

Judgment  reversed,  and  prisoner  discharged. 

♦  2  R  8.,  681,  §  2.  1 3  R.  S..  741,  %  24. 
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GEORGE  W.  NICHOLAS  and  AMOS  A.  NEWSON,  Respond- 
ENTO,  u  THE  NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY,  Appellant. 

Common  carrier — when  eanPract  tuffieient  to  exempt  from  UabHUyfor  negligence. 

Where  the  plaintiff,  at  the  time  of  shipping  certain  quince  trees,  released  the 
defendant  from  all  liability  for  **  damage  to  perishable  property  of  all  kinds, 
occasioned  by  delays  from  any  cause,  or  change  of  weather  *  *  *  or  loss 
or  injury  by  fire  or  water,  heat  or  cold:"  hddy  that  the  defendant  was  not 
liable  for  the  damage  caused  by  the  freezing  of  the  trees,  though  such  freezing 
occurred  through  its  own  negligence. 

Appeal  from  an  order  made  at  Special  Term,  denying  a  motion 
for  a  new  trial,  in  an  action  tried  at  the  Ontario  Circuit  in  February, 
1873,  where  a  verdict  was  rendered  in  favor  of  the  plaintiffs. 

The  action  was  brought  to  recover  damages  for  the  loss  of  a 
quantity  of  quince  stock,  claimed  to  have  been  destroyed  by  frost 
through  the  negligence  of  the  defendants.  The  stock  was  shipped 
in  New  York,  March  4,  1872,  and  consisted  of  fifteen  eases  of  trees 
delivered  to  the  company  on  the  said  fourth  of  March,  and  arrived 
at  Greneva,  the  place  of  destination,  on  the  twelfth  of  the  same 
month.  The  proofs  show  that  a  heavy  snow-storm  began  on  the 
said  fourth  of  March,  and  continued  for  several  days  thereafter, 
blocking  up  the  defendant's  road  westwardly  of  Utica,  and  at 
Syracuse  particularly,  accompanied  by  very  cold  weather.  When 
the  property  was  delivered  at  the  defendant's  depot,  in  New  York, 
the  plaintiff  executed  an  instrument  of  release  which  recited  the 
fact  of  the  said  shipment,  and  released  the  defendants,  among 
other  things,  from  all  liability  for  any  loss  or  "  damage  to  perishable 
property  of  all  kinds,  occasioned  by  delays  from  any  cause  or 
change  of  weather ; "  also,  for  "  breakage  or  chafing,  or  loss  or 
injury  by  fire  or  water,  heat  or  cold." 

At  the  close  of  the  evidence  the  defendant's  counsel  asked  the 
court  to  nonsuit  the  plaintiff  on  the  ground  that,  by  the  terms  of 
the  said  contract,  the  defendant  was  absolutely  discharged  from 
the  claim  of  damages  mentioned  in  the  complaint,  irrespective  of 
the  question  as  to  whether  it  was  occasioned  by  the  neglect  of  the 
defendant  or  otherwise,  and  also  asked  the  court  to  direct  a  verdict 
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for  the  defendant  on  the  same  ground,  which  motions  the  cjourt 
denied  respectively,  and  the  defendant's  counsel  duly  excepted. 

The  case  was  submitted  to  the  jury,  who  found  a  verdict  for  the 
plaintiff  for  $2,000  damages. 

The  defendant's  counsel  excepted  to  the  charge  upon  the  same 
ground  stated  in  the  motion  for  a  nonsuit,  and  moved  for  a  new 
trial  at  Special  Term,  which  was  denied. 

jSI  G,  Zaphamj  for  the  appellant.  The  release  in  question 
exempted  the  defendant  from  liability  for  want  of  ordinary  care. 
(7  Alb.  L.  J.,  p.  16,  citing  27  L.  T.  R. ;  also  p.  10  of  same  voK  ; 
42  Barb.,  102;  French  v.  JR.  H.  Co.^  4  Keyes,  108;  JK^ny  v. 
B.  R.  Co,,  59  Barb.,  104;  Cragin  v.  R.  R.  Co.,  61  N.  Y.,  61.) 

Theodore  SiU,  for  the  respondents.  The  alleged  release  does  not 
extend  to  negligence  of  the  defendant,  its  servants  or  agents. 
(Alb.  L.  J.,  Dec.  13,  1873,  pp.  371,  372,  and  cases  there  cited ;  44 
Barb.,  665 ;  25  N.  Y.,  442;  1  Kern.,  486;  24  N.  Y.,  222 ;  Alb. 
L.  J.,  May  30, 1874,  p.  357 ;  id.,  Nov.  15,  1873,  and  cases  there 
dted.) 

E.  Dakwin  Smith,  J. 

The  issue  submitted  to  the  jury  was,  simply,  whether  the  loss  of 
the  plain tifl:*'s  quince  stock  was  caused  by  the  defendant's  negli- 
gence. The  judge  stated  to  the  jury  that  the  gist  of  the  action  was 
the  alleged  negligence  of  the  defendant,  and  that  if  they  came  to 
the  conclusion,  in  view  of  all  the  evidence,  that  the  freezing  —  the 
injury  to  the  trees  —  was  the  result  of  neglect  —  of  the  want  of 
due  care  on  the  part  of  the  employes  of  the  railroad  company,  the 
plaintiff  was  entitled  to  recover.  No  complaint  is  made  that  the 
judge  did  not  direct  or  allow  the  jury  to  take  into  consideration  all 
the  facts  relating  to  the  snow-storm  and  the  extreme  cold  weather 
accompanying  the  same,  so  far  as  such  facts  furnished  an  excuse  for 
delay  in  the  delivery  of  said  property  and  repelled  the  charge  of 
negligence.  The  verdict  of  the  jury  must  therefore  be  deemed  a 
conclusive  finding  against  the  defendant  on  the  issue  of  negligence. 

The  only  question  for  our  consideration  ie,  therefore,  the  same 
raised,  discussed  and  decided  at  the  Circuit :  whether  the  instru- 
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ment  of  release,  executed  by  the  plaintiff,  iucludes  this  question  of 
negligence,  and  discharges  the  defendant  from  all  loss  and  damages 
consequent  therefrom. 

It  is  well  settled  in  this  State  and  country  that  a  common  carrier 
maj,  by  express  contract,  limit  his  common-law  liability  as  an 
insurer,  in  respect  to  property  received  by  him  for  transportation, 
as  against  all  loss  and  damage,  however  occasioned,  except  as  against 
his  own  personal  negligence  or  fraud.  The  cases  in  this  State 
which  assert  and  sustain  this  doctrine  *  have  recently  been 
reviewed  and  considered  in  the  United  States  Supreme  Court,  in 
the  case  of  Railway  Company  v.  Zockwood^f  in  an  elaborate 
opinion  by  Judge  Bbadley,  in  which  he  questions  the  soundness 
of  these  cases  so.  far  as  they  allow  the  carrier  to  exonerate  himself 
by  contract  for  his  own  negligence  or  that  of  his  servants.  If  the 
courts  of  this  State  have  erred  in  relaxing  too  far  the  rule  of  the 
common  law  on  tliis  point,  they  have  done  so  in  a  large  degree 
from  respect  to  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  ^ew  Jersey  Steam  Navigation  Co.  v. 
Merchants  Banh^X  which  they  have  generally  followed  and 
regarded,  as  it  is,  the  leading  case  on  this  subject  The  cases  of 
this  State  have  uniformly  held  that  a  contract  of  a  carrier,  exempt- 
ing himself  from  liability  for  loss  or  injury  in  the  carriage  of  goods, 
should  not  be  deemed  to  include  negligence  by  any  general  words, 
nor  unless  the  contract,  in  dear  and  explicit  terms,  embraces 
negligence.  In  this  particular,  too,  they  have  followed  the  case  of 
New  Jersey  Nav.  Ce.  v.  Merchant^  Bank^%  in  which  Judge 
Nklson  said :  |  "If  it  is  competent  at  all  for  a  carrier  to  stipulate 
for  the  gross  negligence  of  himself  and  his  servants  or  agents  in  the 
transportation  of  goods,  it  should  be  required  to  be  done,  at  least, 
in  terms  that  would  leave  no  doubt  as  to  the  meaning  of  the  par- 
ties." The  release  in  this  action,  set  up  by  the  defendant,  does  not, 
by  its  terms,  embrace  negligence,  or    purport  to   discharge  the 

•  To  wit:  Dorr  v.  The  New  Jersey  Steam  Nav.  Co.,  1  Kern.,  485 ;  Parsons  v. 
Monteatb,  13  Barb..  853;  Welles  v.  N.  Y.  C.  R.  R.  Co.,  26  id.,  641 ;  S.  C,  24  N. 
T.,  184;  Smith  v.  Same,  29  Barb.,  132;  24  N.  Y.,  222 ;  BisseU  v.  Same,  20 
Barb.,  e02;  8.  C,  25  N.  Y.,  442  ;  Poucher  v.  Same,  49  N.  Y.,  263;  Perkins  v. 
Same,  24  id.,  196,  and  others. 

1 17  Wall.,  366.  {6  How.  (U.  8.),  384.  §  iSiipra.  |  Page  888. 
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defendant  from  loss  or  damage  caused  by  or  resulting  from  the 
negligence  of  the  defendant,  its  agents  or  servants.  The  ques- 
tion, therefore,  arising  upon  such  release,  is,  whether  it  does  not 
necessarily  embrace  negligence  to  give  it  any  real  or  practical 
effect.  It  must  do  so,  as  Judge  Nelson  states  the  rule,  "  in  terms 
that  would  leave  no  doubt  as  to  the  meaning  of  the  parties." 
In  the  said  instrument  of  release,  the  plaintiff,  in  express  terms, 
'*  releases  the  defendant  from  liability  for  loss  or  damage  to  perish- 
able property  of  all  kinds,  occasioned  by  delays  from  any  cause,  or 
change  of  weather ; "  also,  for  damages  or  loss  from  "  breaking  or 
chafing,  or  loss  or  injury  by  fire  or  water,  heat  or  cold."  The  loss  or 
damage  in  this  case  was  clearly  occasioned  by  "  delays^^'*  by  change 
of  weather,  and  by  cold.  All  three  of  these  elements  or  causes  of 
loss  and  damage,  are  expressly  mentioned  in  the  release,  and  are 
particularly  and  expressly  released  and  discharged.  It  is  difiicult 
to  give  any  force  to  these  terms  in  the  release,  which  shall  leave  the 
defendant  liable  for  negligeihce  from  such  causes.  The  property 
was  perishable.  The  defendant,  in  respect  to  such  property, 
would  not  be  liable  at  common  law  for  loss  by  heat  oV  cold,  unless 
it  or  its  servants  were  guilty  of  some  negligence  in  its  care  or 
dispatch.  For  mere  delay  in  its  transportation,  the  defendant  is 
discharged.  This  was  really  the  only  ground,  of  complaint,  and 
would  constitute  the  only  basis  for  a  cause  of  action,  independent 
of  this  release.  While  these  trees  were  in  the  process  of  trans- 
portation by  the  carrier,  they  were  injured  and  destroyed  by  ccild — 
by  change  arid  severity  of  weather.  This  was  an  act  of  God, 
against  which  the  defendant  could  not  guard,  and  in  respect  to 
which  it  was  not  responsible.  The  case  seems  to  me  to  fall 
completely  within  the  rule  asserted  in  Oragin  v.  The  New  York 
Central  JR.  JR.  Co.^  In  that  case  the  contract  stipulates,  in  regard 
to  a  lot  of  hogs  transported  from  Buffalo  to  Albany  by  the  defend- 
ant, "that  the  defendant  should  not  be  liable  for  any  loss  or 
damages  which  might  be  sustained  by  reason  of  any  delays,  or  in 
consequence  of  heat,  suffocation  or  ill  effects  from  being  crowded." 
The  hogs,  for  the  loss  of  which  the  action  was  brought,  died  from 
the  effects  of  heat,  the  result  of  the  negligence  of  the  defendant's 
agents  in  not  watering,  wetting,  washing  and  cooling  off  said  hogs 

*51N.Y.,  61. 
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on  the  way  to  their  destination.  The  Commission  of  Appeals  held 
that,  to  give  any  effect  to  this  stipulation,  it  must  be  held  to  be 
intended  to  exempt  the  defendant  from  negligence,  in  consequence 
of  which  the  hogs  died  from  heat.  I  do  not  see  how  the  two 
cases  can  be  distinguished.  The  damage  in  this  action  was  the 
result  of  cold^  and,  in  the  case  of  Cragin,  it  was  the  result  of  heat. 
The  parties  must  have  intended  that  the  release  should  have  some 
effect.  The  particular  risks  are  specified  in  the  release,  and  the 
contract  must  be  applied  to  the  risks  particularly  named,  and  to 
which  the  property,  at  that  season  of  the  year  when  it  was  made, 
was  especially  exposed.  The  plaintiff  stipulated,  in  consideration 
that  the  defendant  received  and  carried  such  property,  liable 
to  extra  hazard,  at  ordinary  tariff  rates,  to  release  them  from  the 
risks  in  question. 

This  release  should  be  considered  and  construed,  like  all  other 
contracts,  in  view  of  the  facts  existing  when  it  was  made.  The 
plaintiffs'  quince  trees  were  presented  for  shipment  at  the  defendant's 
depot  in  New  York,  on  the  fourth  of  March.  They  were  perish- 
able property,  and  were  liable  to  be  injured  or  destroyed  by  freezing. 
It  was  essential,  therefore,  to  their  preservation  in  the  then 
state  of  the  weather,  which  was  very  cold  and  growing  colder,  that 
they  should  be  forwarded  to  their  place  of  destination,  where  they 
could  be  housed  and  protected,  with  dispatch.  The  defendant's 
agents,  imderstanding  these  facts  as  well  as  the  plaintiff,  acted  in 
reference  to  them,  and  caused  the  car  containing  these  trees  to  have 
attached  to  it  a  large  card,  nailed  to  the  door  and  marked  :  "  Per- 
iahable  property;  hurry  through.  This  car  must  not  be  detained.^^ 
And,  also :  *'  If  this  car  is  disabled  transfer  the  property  and  hurry 
forwwrd^'*  Also  one  other  large  card  marked :  "  Trees^  perishable^ 
hurry  through^  These  cards  indicate  the  exigency  of  the  case,  as 
related  to  said  trees,  as  understood  by  both  parties  at  the  time. 
With  the  knowledge  that  these  instructions  were  thus  given,  and 
upon  the  assumption  that  they  would  be  observed  and  obeyed  by 
the  agents  and  employes  of  the  defendant  with  ordinary  care  and 
diligence,  the  plaintiff  might  not  unreasonably  execute  the  release 
in  question,  and  take  upon  himself  all  the  risks  attending  the  trans- 
portation of  said  trees  from  New  York  to  Geneva.  At  least,  the 
release  was  executed  by  him  under  these  circumstances,  and  is 
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before  us.  We  can  only  hold  that  it,  bj  its  explicit  terms,  does 
clearly  and  necessarily  include  all  negligence  committed  by  the 
agents  and  employes  of  the  defendant  in  the  charge  and  trans- 
portation of  said  property,  which  occasioned  its  loss. 

If  the  Supreme  Court  of  the  United  States  is  right  in  the  view 
as  stated  in  one  of  the  conclusions  in  the  case  of  Lockwood,* 
that  it  is  not  just  and  reasonable,  in  the  eye  of  the  law,  for  a  com- 
mon carrier  to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants,  the  law  can  now  only  be 
clutnged  in  this  State  by  an  act  of  the  legislature,  as  it  has  been  in 
England  by  an  act  of  parliament,  passed  in  1854,  called  the  railway 
and  canal  traffic  act. 

The  order  denying  the  motion  for  a  new  trial  must  therefore  be 
reveraed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Present  —  Mulun,  P.  J.,  SMrrn  and  Mobgan,  JJ. 

Order  reversed  and  new  trial  granted,  costs  to  abide  event. 


HIRAM  RAY,  Respondent,  v.  HORACE  H.  ADAMS   and 

others.  Appellants. 

Judgment — lien  of ^  as  against  subsequent  mortgage — purchas&^fnoney  mortgage—' 
party  advancing  m/OTiey  to  pay  for  land  under  an  agreement  that  it  should  bi 
secured  by  mortgage  thereon. 

One  Reese,  who  held  a  contract  for  the  parchase  of  certain  land,  applied  to  the 
plaintiff,  whom  he  already  owed  $500,  for  a  loan  of  $500  more,  to  enable  him  to 
pay  up  his  contract,  agreeing  to  secure  the  whole  amount,  $1,000,  by  a  mort- 
gage to  be  executed  upon  the  land  as  soon  as  it  was  conveyed  to  him.  The  day 
after  the  land  was  conveyed  to  Reese  he  deposited  the  deed  with  the  plaintiff  to 
hold  as  security  for  the  $1,000,  and  about  a  year  afterward  executed  a  mortgage 
to  him  for  that  amount  The  mortgage  and  deed  were  recorded  the  same  day. 
Prior  to  the  date  of  the  conveyance  to  Reese,  one  Adams  had  recovered  a  judg- 
ment against  Reese.  Held  (1),  that  as  to  the  $500  advanced  for  the  purchase  of 
the  land,  the  lien  of  the  mortgage  was  prior  to  that  of  the  judgment;  (2),  that 
as  to  the  prior  debt  of  $500,  included  in  the  mortgage,  the  judgment  was 
entitled  to  priority. 

*  17  Wall.,  366. 
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Appeal  from  a  judgment  for  plaintiff  at  Special  Term.  The 
facts  fonnd  by  the  coart  are  set  out  in  the  case  substantially  as 
follows : 

The  defendant  Reese  held  a  contract  for  the  purchase  of  cer- 
tain lands  in  the  town  of  Le  Ray,  Jefferson  county,  on  which 
he  had  paid  $100;  and  there  remained  unpaid  $900,  which 
was  to  be  paid  before  he  should  be  entitled  to  a  deed.  In 
March,  1870,  he  applied  to  the  plaintiff,  Ray,  for  a  loan  of 
$500,  to  enable  him  to  pay  up  the  contract.  Reese  already 
owed  R^y  $500,  previously  loaned.  Ray  agreed  to  make  the 
loan  upon  condition  that  Reese  would,  when  he  acquired  the 
lands,  give  him  a  mortgage  on  said  premises  to  secure  the 
payment  of  both  sums.  Reese  took  the  loan  of  $500,  and  the 
same  was  paid  toward  the  purchase-price  of  said  land;  and 
Reese  took  a  conveyance  of  said  land  under  his  contract  of  purchase, 
March  1,  1870.  The  next  day  he  placed  the  deed  in  the  custody 
of  Ray,  to  hold  as  security  for  the  $1,000,  and  the  interest,  until 
the  mortgage  should  be  executed.  On  the  7th  day  of  January, 
1871,  Reese  executed  the  mortgage,  and  both  the  deed  and  mort- 
gage were  recorded  on  the  same  day.  There  was  a  judgment 
obtained,  and  docl^eted  in  Jefferson  county  against  Reese,  May  3, 
1865,  for  $182.05,  subsequently  assigned  to  the  defendant  Horace 
H.  Adams.  Before  the  commencement  of  this  action,  an  execution 
was  issued  upon  the  judgment,  and  it  appears  from  the  testimony 
of  the  sheriff,  that  he  advertised  this  land  for  sale,  but  was  prevented 
from  selling  it  by  an  order  of  injunction,  granted  in  this  action. 

This  action  was  brought  to  foreclose  the  plaintiff's  mortgage, 
and  for  a  judgment  declaring  it  an  equitable  lien  on  said  premises 
prior  to  the  lien  of  the  said  judgment.  The  court  decided  in 
favor  of  the  plaintiff,  and  judgment  was  entered  accordingly. 

The  defendants'  counsel  excepted  to  the  decision.  He  also 
requested  the  court  to  decide  that  the  plaintiff's  mortgage,  embrac- 
iDg  an  old  debt  of  $600,  could  not  be  regarded  as  a  purchase-money 
mortgage,  except  for  the  loan  of  $500  advanced  to  pay  toward  the 
purchase-price.  This  the  court  declined  to  hold,  and  the  defend- 
ants' counsel  excepted. 

The  defendants'  counsel  insisted  that  the  mortgage  could  not,  in 
any  event,  be  regarded  as  a  lien  precedent  to  the  judgment,  beyond 
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the  $500.     The  court  declined  to  hold  in  accordance  with  defend- 
ants' request  in  this  respect,  and  the  defendants'  counsel  excepted. 

i^.  W.  Hubbard,  for  the  appellants. 

Levi  IT.  Brown  and  M.  BaUard,  for  the  respondent.  An  agree- 
ment for  a  mortgage  is  in  equity  a  specific  lien  on  the  land.  {In 
Matter  of  Howe^  1  Paige,  125,  and  cases  there  cited ;  6  Johns. 
Ch.,  402 ;  Story's  Eq.  Jur.,  §  790,  791,  792,  793 ;  Willard's  Eq. 
Jur.,  567 ;  (Mjfin  v.  BmneU,  4  Ed  w.  Ch.,  673 ;  In  Matter  of  H<ym, 
1  Paige,  125,  129,  130.)  By  advancing  money  to  pay  the  purchase- 
money  under  the  circumstances  and  agreement,  Ray  acquired  like 
equities,  and  his  mortgage  the  same  priority  as  to  the  general  lien 
of  judgments  against  the  vendee,  as  would  the  vendor  on  taking 
a  mortgage  on  sale  to  secure  payment  of  purchase-money,  at  least 
to  the  extent  of  the  loan,  although  Ray's  mortgage  was  not  in  fact 
or  literally  a  "  purchase-money  mortgage."  {Jackson  ex  dem,  v. 
AtLstiuy  15  Johns.,  477;  TaUman  v.  Farley^  1  Barb.,  280;  Iley- 
wood  V.  Nooney,  ^  id.,  643 ;  Chase  v.  Peck^  21  N.  Y.,  685 ;  Lam 
V.  Lvdlawy  6  Paige,  316;  Parker  v.  Jackson^  11  Wend.,  442.) 
What,  in  good  conscience,  ought  to  have  been  done  in  execution  of 
the  agreement  to  protect  the  rights  of  the  plaintiff  and  secure  him 
for  money  parted  with,  equity  will  regard  as  done.  {In  Matter  of 
Howe,  1  Paige,  125 ;  Willard's  Eq.  Jur.,  47,  298,  299  ;  Lanning  v. 
Tornpkins,  45  Barb.,  308, 316 ;  Burch  v.  Newbury,  1  id.,  648, 664.) 

MOBOAN,  J. : 

It  is  very  difiicult  to  find  any  principle  in  the  adjudged  cases, 
upon  which  the  judgment  in  this  action  can  be  sustained.  The 
Hens  of  judgments  are  declared  by  statute.*  And  it  is  also  pro- 
vided that,  "  whenever  lands  are  sold  and  conveyed,  and  a  mort- 
gage is  given  by  the  purchaser  at  the  same  time,  to  secure  the  pay- 
ment of  the  purchase-money,  or  any  part  thereof,  such  mortgage 
shall  be  preferred  to  any  previous  judgment  which  may  have  been 
obtained  against  such  purchaser."  f  The  same  provision  was  con- 
tained in  the  Revised  Laws ;  %  and  it  was  decided  in  Ja^ckson  v. 
Austin,  §  that  this  preference  over  a  prior  judgment  is  not  restricted 


*2R.  8.,  859,  83. 
tlRL.,875,  §15. 


tlR.  8.  (Edm.  ed.).  700,  §5. 
g  15  Johns.,  477. 
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to  the  case  of  a  mortgage  to  the  vendor  of  the  land ;  but  if  the 
parchase-money  be  advanced  by  a  third  person,  to  whom  the  pur- 
chaser, at  the  same  time  that  the  conveyance  is  executed  to  him, 
executes  a  mortgage  of  the  same  land  to  secure  the  money 
advanced,  such  mortgage  is  entitled  to  the  same  preference  over  a 
prior  judgment  as  the  vendor  of  the  land  would  have  had,  had  the 
mortgage  been  executed  to  him.  It  was  decided  that  such  a  mort- 
gage to  a  stranger  for  purchase-money,  is  within  the  terms  of  the 
statute.  Under  this  decision,  it  is  plain  that  the  plaintiff  here  can- 
not be  regarded  as  embraced  within  the  terms  of  the  statute  giving 
his  mortgage  priority,  for  it  was  not  executed  at  the  same  time  as 
the  conveyance. 

As  to  the  deposit  of  the  deed  with  the  plaintiff  by  way  of 
security  until  the  mortgage  should  be  executed,  if  it  should  be 
regarded  as  an  equitable  mortgage,  it  appears  that  the  deposit  was 
not  in  fact  made  until  the  next  day  after  Reese  obtained  the  con- 
veyance ;  and  in  the  mean  time  the  judgment  became  a  lien  prior 
in  point  of  time  to  the  deposit  of  the  deed.  That  feature. of  the 
case  may  be  disregarded  entirely,  for  it  is  obvious  that  the  subse- 
quent mortgage  is  just  as  good  as  the  deposit  of  the  deed,  to  create 
a  lien.  Both  were  subsequent  to  the  conveyance.  Indeed,  if  the 
mortgage  had  been  executed  the  same  day  of  the  deposit  of  the 
deed,  it  would  not  in  any  way  change  the  rights  of  the  parties.  In 
either  case  the  lien  of  the  judgment  creditor  would  attach  before 
the  deposit  of  the  deed,  or  the  making  of  the  mortgage.  It  is 
enough,  perhaps,  to  say  of  this  deposit  by  way  of  security,  that  it 
is  not  sufficient  to  create  an  equitable  mortgage,  for  it  was  not  an 
actual,  irmnediate  and  bona  fide  deposit  of  the  title  deed  with  the 
creditor,  when  the  loan  was  made.*  It  may,  however,  be  regarded 
as  some  evidence  of  the  agreement  to  give  a  mortgage. 

It  is  said,  that  when  the  conveyance  and  incumbrance  of  the 
land  are  simultamsous^  no  opportunity  is  given  for  the  judgment 
lien  to  attach.  But  it  has  been  held,  that  if,  upon  acquiring  the 
land,  the  judgment  debtor  immediately  executes  a  mortgage,  not 
for  the  purchase-money^  the  lien  of  the  mortgage  will  be  subordi- 
nate to  that  of  the  judgment.  Some  other  reason  must  be  found, 
therefore,  for  giving  precedence  to  a  purchase-money  mortgage. 


*  2  Stoiy*8  Eq.  Jur.,  §  1020. 

/Google 


Digitized  by^ 


336 


RAY  V.  ADAMS. 


Fourth  Department,  April  Term,  1875. 


than  that  of  simnltaneousiiess.  Hence  it  is  said  that  a  purchaser 
wlio  has  paid  only  a  portion  of  the  sura  contracted  to  be  paid,  has 
no  title  which  is  not  liable  to  be  subjected  to  the  lien  of  the  vendor 
for  unpaid  purchase-money.  It  is  argued  that  the  mortgage  for 
unpaid  purchase-money  represents  an  interest  in  the  land,  never  ia 
fact  owned  by  the  incumbrancer;  and  it  is  said  this  gives  it  prece- 
dence over  judgment  liens  of  anterior  date.  * 

The  statute  already  cited,  seems  to  recognize  the  doctrine,  that 
only  a  simultaneous  mortgage  for  the  purchase-money  will  displace 
the  lien  of  a  prior  judgment  against  the  vendor ;  but  courts  of 
equity  have  long  asserted  the  priority  of  the  vendor's  lien  for  the 
unpaid  purchase-money,  as  against  prior  judgment  creditors  and 
subsequent  purchasers  affected  with  notice.  This  lien,  when  it  has 
not  been  waived,  would  allow  the  vendor  of  land  to  enforce  it  for 
the  unpaid  purchase-money,  as  against  the  prior  creditors  of  the 
vendee.  Nor  do  I  see  any  reason  why  the  taking  of  a  mortgage 
subsequent  to  the  conveyance,  should  place  the  vendor  in  a  worse 
condition  than  he  would  be  in  if  he  had  relied  upon  his  implied  hen. 
But  no  authority  can  be  found,  I  think,  which  would  allow  the 
vendor  in  such  a  case  to  tack  another  debt  to  his  mortgage,  and 
make  it  a  lien  to  take  effect  prior  to  a  former  judgment  against  his 
vendee.  There  is,  in  my  opinion,  no  ground  for  holding  that  a 
precedent  debt,  not  for  purchase-money,  can  be  incorporated  into  a 
mortgage  so  as  to  displace  a  prior  judgment,  even  if  given  simul- 
taneously with  the  conveyance.  The  contrary  has  been  held  in 
Root  V.  Curtis,  t  Much  less  can  it  be  claimed  that  such  a  mort- 
gage, given  by  the  vendee  subsequent  to  the  conveyance  to  him, 
can  operate  to  defeat  the  lien  of  a  prior  judgment. 

The  judgment  of  the  Special  Term  is  therefore  erroneous,  so 
far  as  it  gives  priority  to  the  old  debt  of  $600.  It  was  not  claimed 
to  have  been  advanced  as  purchase-money,  for  only  $100  had  been 
paid  on  the  contract  when  the  $600  loan  was  made.  There  is 
doubtless  more  difficulty  with  the  other  question,  and  I  do  not  pro- 
pose to  discuss  it  at  length.  It  may  be  unnecessary  to  decide  it,  as 
doubtless  the  judgment  must  be  satisfied  without  regard  to  the  lien 
of  $500.     That  there  is  some  ground  for  asserting  the  priority  of 

*  See  Freeman  on  Judgments,  §  373,  and  cases,  there  cited. 

1 38  m.,  192;  and  see  Freeman  on  J.,  §  873;  Dwight  v.  Newell,  8  Comst.,  185. 
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Gen  as  to  the  loan  of  $500,  will  be  readily  conceded.  I  have 
aasumed  that  it  might  be  asserted  in  favor  of  the  vendor ;  and  per- 
haps, in  case  of  accident,  fraud  or  mistake,  in  favor  of  a  stranger 
who  advances  the  purchase-money  upon  an  agreement  of  the  ven- 
dee for  a  mortgage  simultaneously  with  his  obtaining  the  title. 
Though  the  mortgage  is  not  given  till  long  afterward,  perhaps  a 
oonrt  of  equity  would  regard  that  as  done  which  was  agreed  to  be 
done,  and  at  the  time  it  was  to  be  done.  *  As  against  judgments 
which  are  general  and  not  specific  liens  on  the  debtor's  estate,  the 
daim  of  a  stranger  who  has  advanced  money  to  the  debtor  to  help 
him  purchase  the  lands,  under  an  agreement  for  a  mortgage  as 
flecnrity  on  the  same  lands  when  obtained,  stands  upon  strong 
grounds  of  equity,  and  unless  he  has  lost  his  preference  by  his  neg- 
lect to  take  a  simultaneous  mortgage,  there  is  no  reason  why  he 
ahonld  not  be  preferred  over  a  prior  judgment  creditor.f  Whether 
the  conrts  in  this  State  will  establish  such  a  doctrine,  remains  to 
be  Been. 

There  are  decisions  which  seem  to  be  adverse  to  extending  these 
equitable  liens,  or  multiplying  them  so  as  to  embrace  doubtful 
cases.  X  The  case  of  Oriffin  v.  Burtnett^  %  cited  by  the  respond- 
ent's counsel,  is  apparently  in  favor  of  the  claim  to  priority  as  to 
the  $500  loan.  But  the  vendee  in  that  case  worked  out  his  claim 
through  a  mortgage  to  secure  future  advances  for  improving  the 
property,  which  was  prior  in  point  of  time  to  the  judgment. 
Another  person  than  the  mortgagee  made  the  advances  upon  the 
eecurity  of  his  mortgage,  and  he  was  adjudged  to  have  a  prior 
equity.  The  mortgage  was  prior  to  the  judgment,  but  the  moneys 
advanced  were  subsequent.  Without  the  aid  of  this  jfrior  mort- 
gage, which  contemplated  these  advances,  there  is  no  ground  of 
equity  stated,  upon  which  the  preference  could  be  sustained. 
Indeed,  the  case  of  Cook  v.  Bcmker  \  would  reject  this  claim  to 
priority,  if  it  was  founded  simply  upon  an  agreement  to  give  a 
mortgage.    In  TdUma/n,  v.  Farley^^  the  subsequent  mortgagee  had 

*  See,  however,  Hilliard  on  Mort.,  599,  600,  and  notes, 
t  See  2  Stoiy  £q.  Jur.  (11th  ed.),  §§  1227, 1228,  and  notes. 
tSeeMeechv.  AUen,  17  N.  T.,  800;  Cook  v.  Kraft,  60  Barb.,  409;  Cookv. 
Banker,  50  N.  Y.,  655. 
S4  Edw.  Oh.,  678.  |50N.Y.,  655.  ^1  Barb.,  280. 
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advanced  money  on  the  credit  of  the  land ;  and,  upon  obtaining 
title,  the  mortgagor  at  t/ve  Bwme  time  executed  the  mortgage.  Bnt 
Edmonds,  «T.,  in  delivering  the  opinion  of  the  com't,  says :  "  If  the 
judgment  creditors  could  find  a  moment  of  time  in  which  their 
debtors  had  a  right  to  sell  or  incumber  the  premises  in  preference 
to  the  claim  of  the  second  mortgagees,  they  might  perhaps  find 
some  aliment  on  which  their  legal  claim  might  be  fed."  Haywood 
V.  Nooney^  *  was  a  case  within  the  decision  o{  Jackson  v.  Aiutin^\ 
and  does  not  profess  to  decide  anything  more.  Other  cases  are 
cited  by  the  respondent,  but  I  am  of  opinion  that  they  do  not 
decide  the  question  in  favor  of  the  plaintiff.  No  case  has  been 
cited  in  this  State,  which  recognizes  an  equitable  lien  in  favor  of  a 
stranger  who  advances  a  portion  of  the  purchase-price.  It  is  not 
pretended  that  he  can  proceed  in  equity  to  establish  a  lien,  as  the 
vendor  may,  for  unpaid  purchase-money.  His  claim  must  there- 
fore rest  entirely  upon  the  agreement  for  a  lien.  The  statute 
comes  to  his  aid  if  he  has  taken  a  dmuUaneoua  mortgage  for 
money  advanced  to  pay  for  the  land.  %  If  he  neglects  to  take  such 
security  until  the  lien  of  a  former  judgment  attaches  to  the  land, 
he  is  remediless,  unless  he  is  able  to  make  a  case  for  a  court  of 
equity  to  relieve  him  by  declaring  that  to  be  done  which  ought  to 
have  been  done  at  the  time.  I  see  nothing  in  this  case  to  call 
upon  a  court  of  equity  to  give  effect  to  the  subsequent  mortgage, 
as  though  it  had  been  executed  when  it  was  agreed  to  be  executed. 
K  the  deposit  of  the  deed  had  been  made  at  the  very  time  of  obtain- 
ing it,  that  might  have  operated  to  create  a  simultaneous  lien.  Can 
it  be  regarded  as  having  been  made  at  the  same  time,  although  defer- 
red till  the  next  day  %  I  well  see  that  there  may  have  been  some 
reasonable  excuse  for  it ;  but  none  is  proffered  in  this  case ;  and  no 
fraud  or  accident  is  alleged,  which  calls  upon  the  court  to  interfere 
and  declare  that  what  was  done  afterward  should  be  treated  as 
though  it  had  been  at  the  time  agreed  upon. 

In  my  opinion  it  is  a  case  of  simple  neglect  or  carelessness ;  and 
courts  do  not  relieve  parties  who  lie  by  and  allow  other  creditors 
to  gain  a  legal  advantage.  But  it  has  been  held  that  9,  parol  agree- 
ment to  deposit  or  mortgage  will  not  be  enforced ;  §  nor  will  equity 

*  8  Barb.,  648.  f  15  Jolms.,  477.  %  Jackson  v.  Austin,  Mfpr«. 

§  4  Kent,  151»  and  cases  dted;  %  Btory  Eq. ,  §  1090;  1  Hilliard  on  Mori.,  OOa 
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considsr  that  ae  done  which  ought  to  be  dooe,  unless  the  court  has 
anihoritj  to  order  that  the  act  be  done.**^ 

Now,  I  am  opposed  to  extending  our  jurisdiction  to  donbtfol 
cases,  and  reaching  out  to  see  if  we  cannot  find  some  plausible 
excuse  for  creating  an  equity  which  will  deprive  a  creditor  of  his 
legal  advantage.  The  judgment  is  dearlj  erroneous  in  relation  to 
the  $600  included  in  the  plaintiff's  mortgage ;  and,  in  my  opinion, 
there  are  no  grounds  of  equity  stated  in  the  pleadings,  or  proved 
on  the  trial,  which  will  uphold  the  judgment  as  to  any  part  of  the 
plaintiff's  mortgage. 

The  defendant  Adams  has,  by  the  neglect  of  the  plaintiff, 
obtained  a  prior  lien  on  the  lands ;  and  I  have  found  no  well  con- 
sidered authority  which  calls  upon  this  court  to  deprive  him  of  it 
in  &vor  of  a  subsequent  mortgagee. 

On  both  grounds  I  think  the  judgment  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

MuLLiN,  P.  J.,  and  Smtth,  J.^  concur  in  the  opinion  as  to  the  old 
debt  secured  by  the  mortgage,  but  are  of  opinion  that  the  judgment 
is  right  in  preferring  the  loan  of  $500.  The  judgment  must,  there- 
fore, be  modified  accordingly,  and  as  modified  affirmed,  without 
costs  of  appeal  to  either  party. 

Judgment  modified,  and  as  modified,  affirmed,  without  costs  of 
appeal  to  either  party. 


CHRISTINA  GUNDL ACH,  Rbspondbnt,  v.  THE  GERMANIA 
MECHANICS'  ASSOCIATION,  Appellant. 

Otffjforaiian^Benewlent  todety  ^  powers  qf^amendmerU  to  artidea  <f  aimdar 
tUmr-  whennoiretroaetiw. 

A  corporation  whose  general  purpose  is  declared  to  be  the  welfare  of  its  membera, 
and  particularly  their  relief  in  times  of  sickness  and  distress,  may  extend  its 
benefits  to  the  families  of  its  members,  and  make  provision  for  the  widows  of 
deceased  members. 

Hie  defendant's  articles  of  association  provided  that  upon  the  death  of  one  of  its 

*  1  HOliard,  eOO,  note  (a),  citing  Clabangh  ▼.  Byerly,  7  Gill,  854. 
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members,  his  widow  should  be  entitled  to  receiye  four  dollars  monthly  during 
widowhood.  After  the  death  of  plaintiffs  husband  the  article  was  amended 
so  as  to  entitle  the  widows  to  receive  one  dollar  from  each  member  of  the 
society.  Edd^  that  the  new  article  was  not  retroactive,  and  that  plaintiff 
was  entitled  to  receive  the  monthly  allowance  provided  for  by  the  original 
article. 

• 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  rendered  npon 
the  decision  of  Mr.  Justice  Hardin,  in  Onondaga  county,  at  the 
January  Circuit,  1874,  the  cause  having  been  tried  before  him  with- 
out a  jury.  The  facts  are  contained  in  a  stipulation,  and  may 
be  briefly  stated  as  follows : 

The  defendant  is  a  corporation  formed  January  10,  1860,  under 
which  the  subscribers  associated  themselves  together,  '^for  the  gen- 
eral purposes  of  improvement  and  welfare "  of  themselves  ^'  and 
others,"  by  signing  their  names  to  the  constitution  and  by-laws  of 
the  association,  ^^  and  for  the  particular  object  of  mutual  relief  of 
the  members  of  the  association,  in  times  of  sickness  and  distress." 

The  plaintiff's  husband  and  the  husbands  of  her  assignors,  each 
signed  the  constitution  and  by-laws,  and  became  members  of  the 
society.  One  of  the  articles  of  the  association  contained  this  pro- 
vision, viz. : 

"  Upon  the  death  of  one  who  has  been  a  member  of  the  associa- 
tion for  six  months  last  prior  to  his  death,  his  widow  shall  be 
entitled  to  receive  the  sum  of  four  dollars  monthly  during  widow- 
hood." 

The  plaintiff's  husband  and  the  husbands  of  her  assignors,  died 
after  a  membership  of  six  months,  immediately  prior  to  their 
decease.  Subsequently  to  their  decease  the  article  above  set  forth 
was  revised,  under  authority  of  a  provision  which  reads  as  follows, 
viz. :  ''  A  revision  or  alteration  of  the  articles  of  the  association 
can  be  made  at  a  general  meeting  of  the  members  thereof,  by  a 
majority  of  the  votes  of  the  members  present." 

The  revised  article,  adopted  in  conformity  with  the  provision, 
reads  as  follows,  viz. :  "  Upon  the  death  of  a  member,  each  person 
who  may  be  a  member  of  the  society  shall  pay  to  the  widow  of  the 
deceased  member  the  sum  of  one  dollar." 

The  arrears  due  to  the  plaintiff  under  the  original  article  were 
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aUowed  by  the  decision  of  the  court,  against  the  defendant's  objec- 
tion and  exception. 

W.  C.  BttgeTy  for  the  appellant.  , 

/.  C.  Hunt^  for  the  respondent. 

UOBGAN,  J. : 

No  ijuestion  is  made  as  to  the  right  of  the  plaintiff  to  maintain 
a  sait  to  recover  her  allowance  nnder  the  original  article,  unless 
that  right  is  taken  away  by  the  subsequent  revision.  A  point  is, 
however,  made  that  the  provision  for  the  benefit  of  the  widows  of 
deceased  members  is  vUra  viresj  and  not  within  the  scope  of  the 
powers  of  the  society,  under  the  articles  of  association.  The  objects 
of  the  society  are  not  very  artistically  defined. 

The  general  purposes  were  declared  to  be  the  welfere  of  the 
associates  and  others,  and  particularly  the  mutual  relief  of  the 
members  in  times  of  sickness  and  distress.  I  am  of  opinion  that 
the  society  could  extend  its  benefits  to  the  families  of  its  membei*s, 
and  that  such  provision  in  fevor  of  the  widows  of  deceased  mem- 
bers, was  not  only  highly  meritorious,  but  fairly  within  the  scope  of 
the  general  purposes  of  the  organization.  Indeed,  the  revised 
article  is  just  as  objectionable  as  an  excess  of  power  as  the  original 
article  itself.  The  constitution  and  by-laws  should  have  a  liberal 
interpretation  for  the  purpose  of  promoting  the .  general  objects  of 
the  society,  and,  as  such  a  provision,  for  the  benefit  of  the  families 
of  the  members  is  in  no  way  hostile  or  opposed  to  the  general  plan 
of  the  organization,  I  am  of  opinion  it  should  be  upheld  as  a  proper 
exercise  of  the  powers  conferred  upon  the  association. 

The  main  question  is,  whether  the  allowance  to  the  plaintiff  was 
cut  off  by  the  adoption  of  a  new  article  after  the  death  of  her  hus- 
band. It  does  not,  in  terms,  attempt  to  do  so  by  any  language 
which  points  to  such  a  result.  It  is  not  in  form  retroaotwe;  and, 
upon  familiar  rules  of  interpretation,  ought  not  to  be  so  construed 
as  to  cut  off  rights  already  fixed.* 

It  must  be  conceded,  I  think,  that  the  provision  in  favor  of  the 

'Dash  ▼.  Van  Kleeck,  7  Johns.,  477;  QuackenbuBh  ▼.  Danks,  1  Den.,  128; 
a  C,  8  id,  604;  Johnson  v.  Burrell,  2  HiU,  289;  Wood  v.  Oakley,  11  Paige,  408. 
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plaintiff  was  in  all  respects  binding,  as  a  contract  between  the  asso- 
ciation and  her  hnsband.  The  association  undertook  to  pay  to  his 
widow  a  monthly  allowance  after  his  death,  if  at  the  time  of  his 
death  }ie  was  a  member,  and  had  been  such  member  for  the  preced- 
ing six  months.  After  his  death  it  is  not  perceived  how  the  asso- 
ciation can,  by  adopting  a  new  article  or  by  repealing  the  old  one, 
relieve  itself  from  this  obligation. 

Bat,  independent  of  tliis  consideration,  it  is  safe  to  say  that  the 
new  article  does  not,  in  form  or  substance,  attempt  to  repudiate  its 
obligations  where  they  had  already  become  fixed  by  the  death  of  one 
of  its  members. 

The  judgment  should  be  afSrmed. 

Present  —  Mullin,  P.  J.,  Smith  and  Mobgan,  J  J. 
Judgment  afiSrmed. 


JOSEPH  FIELD,  Respondbot,  v.  SYLVESTER  E.  PARE:ER, 

Appellant. 

JtuUeeqf  tha  Peace — exeeiUion  iuued  bif — need  not  ehme  an  iU  face  jwiecUetion  bjf 
the  court  of  the  tulffeci-matter  cf  ike  aeHtm^MinMeriai  officer -- when  protected  bjf 
process. 

An  execution  issued  by  a  justice  of  the  peace  who  has  general  jurisdiction  to 
issue  executions  in  his  court,  need  not  state  facts  necessary  to  give  the  justice 
jurisdiction  of  the  action,  in  which  the  judgment  upon  which  it  is  issued  is 
entered. 

If  the  process  be  such  as  the  court  or  officer  issuing  it  has  general  jurisdiction  to 
issue  in  proper  cases,  the  officer  executing  it  is  protected  by  it.  The  defect 
must  appear  upon  the  face  of  the  process,  to  render  the  officer  executing  it 
liable. 

Appeal  from  an  order  of  the  Special  Term  in  Genesee  county, 
granting  a  new  trial. 

The  plaintiff  brought  his  action  to  recover  the  possession  of  a 
horse,  levied  upon  by  the  defendant  (a  constable)  under  an  execu- 
tion purporting  to  be  issued  upon  a  judgment  rendered  in  a  Jus- 
tice's Court.  The  principal  question  litigated  on  the  trial  was, 
whether  the  property  levied  upon    was  exempt  property.     The 
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jmy  found  for  the  defendant.  The  justice  at  Special  Term  granted 
a  new.  trial  upon  the  sole  ground  that  the  execution  was  no  protec- 
tion to  the  officer  for  making  the  levy,  as  it  did  not  appear  on  its 
bad  that  the  justice  had  jurisdiction  of  the  subject-matter  upon 
which  he  rendered  judgment.  The  judgment  before  the  justice 
was  recited  in  the  execution,  but  not  proved  on  the  trial.  The 
execution  was  in  the  following  form : 

«  THE  PEOPLE  OF  NEW  TORK. 

"  Gknbsbb  County,         ) 
"  Town  of  Bergen.  \ 

"  To  any  Congtable  of  said  County  : 

'^  Whereas,  judgment  has  been  rendered  before  me,  the  under- 
signed, against  Joseph  Field  and  Morris  Gifford,  defendants,  in 
&vor  of  Mrs.  Mary  E.  Gleason,  plaintiff,  for  $103.55 :  These  are, 
therefore,  to  command  you  forthwith  to  levy  of  the  goods  and 
chattels  of  the  said  defendant  (except  such  as  are  exempt  by  law), 
the  amount  of  the  said  judgment,  with  interest  thereon  from  the 
4th  day  of  October,  1873,  on  which  day  judgment  was  rendered, 
till  received,  and  bring  the  money  before  me  at  my  office,  in  sixty 
days  from  the  date  hereof,  to  render  to  the  said  plaintifE  for  her 
debt  and  costs. 

^  Dated  at  the  said  town  this  4th  day  of  October,  1873. 

"Debt $100  00 

"Costs 3  65 


«  Judgment $103  55 

"THOMAS  D.  DEAN,    """"""^ 

"  Justice  of  the  Peace?^ 

Lent  dk  Crosby ^  for  the  appellant. 
J.  M.  Dtmningy  for  the  respondent. 
MOBOAK,  J. : 

The  form  of   execution  complies  with  the  direction   of    the 
statute,*  and  has  been  in  use  for  over  thirty  years.    It  is  in  the  form 

»2Ra,  249,  §131. 
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prescribed  in  the  text  books  and  printed  for  use  of  justices  ever 
since  the  enactment  of  the  Revised  Statutes.  *  The  justice  who 
issued  it  has  general  authority  to  issue  executions  upon  judgments 
in  his  court,  and  nothing  in  it  indicates  a  want  of  jurisdiction  in 
the  justice  to  render  such  a  judgment.  Indeed,  at  the  bottom  we 
have  the  information  that  the  judgment  is  for  debtj  $100 ;  costs, 
$3.55 ;  judgment,  $103.55.  It  is,  however,  held  by  the  ju4ge  at 
Special  Term,  that  it  should  also  appear  that  the  cause  of  action  is 
one  over  which  the  justice  had  jurisdiction.  Since  the  forms  of 
action  have  been  abolished  by  the  Code,  it  would  be  somewhat 
difficult  for  the  justice  to  comply  with  such  a  rule.  All  actions 
now  are  actions  on  the  case,  and  many  of  them  do  not  come  within 
the  jurisdiction  of  the  justice.  Must  he  state  that  the  case  before 
him  was  upon  a  note,  or  upon  some  other  obligation  coming  within 
his  jurisdiction  ?  In  my  opinion,  it  is  sufficient  in  this  case  that 
the  execution  is  regular  and  legal  in  form,  and  issued  by  a  justice 
who  has  general  authority«to  issue  executions  upon  judgments  in 
his  court.  Ever  since  the  case  of  Savaood  v.  Bottghton^  t  the 
courts  have  been  inclined  to  disregard  many  of  the  niceties  for- 
merly insisted  upon  in  relation  to  the  sufficiency  of  process  to  pro- 
tect ministerial  officers;  and  the  principle  of  that  case  would 
certainly  support  the  execution  in  this  case  as  sufficient  to  protect 
,  the  officer.  If  the  process  be  such  as  the  court  or  officer  has  gen- 
eral jurisdiction  to  issue  in  proper  cases,  the  officer  is  protected. 
He  need  not  look  behind  his  process  to  know  that  there  is  authority 
to  issue  it.  ^ 

The  officer  is  protected,  although  the  court  or  officer  had  no 
jurisdiction  in  fact,  if  the  defect  does  not  appear  on  the  face  of  the 
process.§  In  Oowen  and  Hill's  notes  to  Phillip's  Evidence,  |  the 
question  is  fully  discussed  and  the  conclusion  reached,  that  to 
expose  the  officer,  the  want  of  jurisdiction  over  the  subject-matter 
must  not  only  exist,  but  appear  upon  the  process.  As  to  the  rule 
laid  down  by  Mabot,  J.,  in  Savacool  v.  Boughtan^^  the  author 
says  it  is  expressed  too  cautiously,  whereas  his  principle  would 

*  2  Wait's  L.  and  P.,  714;  Cowen's  Treat  (4th  ecL),  §  1668;  Benedict's  Treat, 430. 

1 5  Wend. ,  170.  1 2  Wait's  L.  and  P.,  4a 
§ Paiob,  J.,  in  Fallon  v.  Hunter,  1  Barb.,  555.  1 1007  to  1009,  part  3. 

16  Wend,,  170. 


Digitized  by 


Google 


FIELD  V.  PARKER  345 

FouBTH  Dbfabtment,  ApRiii  Term,  1875. 

have  fully  warranted  him  in  saying,  within  Gwinne  v.  Poolj  that 
to  expose  the  ofScer,  the  want  of  jurisdiction  over  the  subject- 
matter  must  not  only  exist,  but  must  appear  on  the  process,  unless 
he  had  clear  knowledge  of  the  facts  some  other  way.  The  case  of 
Gwinne  v.  Pool  was  a  remarkable  case,  and  fully  considered.  It 
may  be  found  in  black  letter,  reported  in  1704  by  Lutwytche,  * 
and  afterward  translated  by  Nelson.f 

I  will  cite  a  single  paragraph  of  the  opinion  by  Baron  Powbll  : 
"  'Tis  true,  when  actions  are  brought  in  inferior  courts,  the  plaintiff 
must  always  entitle  such  court  to  jurisdiction  by  showing  that  the 
cause  did  arise  infra  jurisdictionem ;  but  when  a  justification  is 
made  of  a  supposed  trespass  under  any  warrant  or  judgment  given 
in  such  court,  all  the  proceedings  there  shall  be  intended  regular 
until  the  contrary  is  shewed ;  and  therefore,  when  the  defendant 
justified  by  a  warrant  out  of  the  Court  of  Admiralty,  and  did  not 
aver  that  it  was  for  a  maritime  cause,  the  justification  is  good ;  and 
it  was  my  Lord  Hale's  opinion  that  it  is  sufficient  to  show  the 
warrant  which  the  officer  is  bound  to  obey,  and  is  not  obliged  to 
show  that  the  cause  of  action  did  arise  infra  jurisdictionem^ 

And  the  rule  is  thus  stated  by  Sayaos,  J.,  in  Rogers  v.  Mul- 
liner.X  He  says:-  "  Ministerial  officers  are  not  responsible  for  exe- 
cuting any  process,  regular  on  its  £Eice,  so  long  as  the  court  from 
which  it  issues  has  general  jurisdiction  to  award  such  process." 

Kow,  justice's  courts  have  general  jurisdiction  to  issue  executions 
to  enforce  the  collection  of  judgments  rendered  by  them.  The 
execution  in  this  case  is  regular  on  its  face,  and  no  objection  is  made, 
except  the  single  one  that  it  does  not  affirmatively  show  that  the 
action  in  which  the  judgment  was  rendered  was  in  fact  within  the 
jurisdiction  of  the  justice.  It  does  appear  that  the  judgment  is  for 
a  debt  of  $100,  if  we  have  liberty  to  refer  to  the  written  memoran- 
dum at  the  bottom  of  the  execution.  So  far,  it  appears  affirm- 
atively that  the  justice  did  not  render  a  judgment  in  an  action  for 
slander  or  malicious  prosecution,  or  other  prohibited  cause  of  action, 
nor  go  beyond  his  jurisdiction  as  to  the  amount. 

On  the  whole,  I  am  of  opinion  that  this  form  of  execution  is 
sufficient  to  protect  the  constable.  It  is  regular  on  its  face,  and  one 
which  a  justice  of  the  peace  has  general  authority  to  issue  to  enforce 

*  2  Lutw.,  988,  1660.         f  See  Nelson's  Translation,  390.         1 6  Wend.,  802. 
Hun— Vol.  IV.  44 
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judgment  in  liis  court.  We  ought  not  to  encourage  a  technical 
objection  of  this  nature,  unless  compelled  to  do  so  by  undoubted 
authority.  It  would  show  us  less  liberal  in  the  protection  of  min- 
isterial officers  than  the  judges  were  150  years  ago.  There  is  no 
occasion,  no  necessity,  and  no  reason  why  we  should  disturb  the 
universal  practice  in  this  State  in  regard  to  the  forms  of  executions 
in  justice's  courts. 

I  do  not  feel  compelled,  by  the  authorities  cited,  to  uphold  the 
objection.  None  are  cited  directly  on  the  point,  and  unless  some 
direct  authority  is  found  which  we  are  bound  to  respect,  I  think  we 
ought  to  overrule  the  objection. 

It  is  admitted  that  there  is  a  strange  confusion  of  authorities  on 
the  general  subject,  and  they  are  collected  and  commented  on  by 
Cowen  and  Hill,  in  their  notes  to  Phillips'  Evidence,  at  the  pages 
already  cited ;  but  the  conclusion  finally  reached  by  them  is  reason- 
able and  just,  and  is,  I  think,  correctly  stated  in  2  Wait's  Law  and 
Practice,  49. 

The  order  of  the  Special  Term  should  be  reversed  and  a  new  trial 
denied. 

Present  —  Mullin,  P.  J.,  SMrrn  and  Mobgan,  J  J.    . 

Order  reversed  and  new  trial  denied. 


fsSd^  LAOT. 


JOHN  BORST,  Respondent,  v.  THE  LAKE  SHORE  AND 
MICHIGAN'  SOUTHERN  RAILWAY  COMPANY,  Appki^ 


BaHroad  crossing—  Flagman  ^duijf  of  raiiroad  to  pasmiger  signaled  to  atom — 
escape  qf  steam  —  nonsuU  for  contributory  negUgenee—  standing  engine  on  track 
crossing  puiUc  hightoay. 

When  a  flagman  who  is  stationed  at  a  railroad  crossing  beckons  a  person  wait- 
ing for  an  opportunity  to  pass,  to  cross  the  track,  the  person  has  a  right  to 
suppose  that  no  change  will  take  place  in  anything  under  the  control  of  the 
railroad  company  which  will  increase  the  danger,  and  the  sudden  increase  in 
the  escape  of  steam  from  a  locomotive,  such  as  to  tHghten  his  horse,  makes 
the  railroad  company  liable  for  the  injuries  resulting  fh>m  it 

Except  in  veiy  clear  cases  the  plaintiff,  in  an  action  brought  to  recover  damages 
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for  negligence,  should  not  be  nonsuited  on  the  ground  that  his  own  negligence 
has  contributed  to  bring  about  the  injury. 
&m^,  that  stopping  an  engine  on  a  railroad  track  where  it  crosses  a  public 
highway,  in  such  a  manner  as  partially  to  block  up  the  highway,  is  an  act  of 
negligence. 

Appeal    from    a   judgment  of   $631.80,  damages  aud  costs, 
recovered  against  the  defendant  at  the  Erie  conntj  Circnit. 
I  The  action  is  brought  to  recover  damages  alleged  by  the  plain- 

tiff to  have  been  sustained  by  him  by  reason^ of  the  defendant's 
leaving  one  of  its  engines  standing  in  Elk  street,  in  Buffalo,  and 
thereby  frightening  plaintiff 's  horse  while  passing  along  upon  said 
street,  and  causing  him  to  shy  over  to  the  side  of  the  street,  and 
finally  to  run  against  a  wagon  which  was  then  coming  from  an 
opposite  direction,  whereby  plaintiff  was  thrown  out  and  injured. 
It  was  also  alleged  by  plaintiff  that  defendant's  flagman  was  negli- 
gent in  giving  signals  for  said  teams  to  pass. 

The  accident  occurred  at  the  crx>ssing  of  Elk  street  and  defend- 
ant's railroad  in  the  city  of  Buffalo.  Defendant's  engine  was 
engaged  in  moving  a  train  of  cars  across  the  street,  and  came  to 
a  standstill  near  the  side  of,  or  a  few  feet  more  or  less  inside  of, 
the  north  boundary  of  the  street.  The  plaintiff,  coming  from  the 
east,  drove  his  horse  up  near  to  the  east  railroad  track,  and  there 
stopped.     The  flagman  signaled  the  plaintiff  to  come  on. 

The  plaintiff  claimed  that  the  steam  from  defendant's  engine 
blew  out  more  while  plaintiff  was  crossing  the  track  than  it  did 
when  he  was  signaled  to  do  so,  and  that  this  caused  his  horse  to 
shy  and  produce  the  injury  complained  of. 

At  the  close  of  plaintiff's  evidence,  and  again  after  the  close  of 
all  the  proofs,  the  defendant's  counsel  moved  for  a  nonsuit  on  the 
ground  of  plaintiff's  contributory  negligence,  which  was  denied. 

The  court  charged  the  jury  that  some  of  the  testimony,  as  it 
understood  it,  tended  to  show  '^  that  the  violence  with  which  this 
steam  was  blown  out  from  the  locomotive,  at  the  time  plaintiff 
crossed  in  front  of  the  engine,  was  increased,  aiud  the  horse  was 
frightened  in  consequence  of  that ;  if  that  was  so,  that  was  negli- 
gence on  the  part  of  the  company  for  which  they  would  be  liable." 
Whereupon  the  counsel  for  the  defendant  requested  the  court  to 
further  charge,  that  unless  such  increase  of  noise  was  caused  by  the 
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negligence  of  the  defendant  or  of  its  servants,  the  defendant  was  not 
liable  therefor  in  this  action,  which  request  was  denied  and  an 
exception  taken. 

The  court  further  charged  the  jury:  "I  think  that  when  the 
flagman,  who  is  stationed  there  for  this  purpose,  beckons  the 
passenger  who  is  waiting  in  the  highway  for  an  opportunity  to 
cross  the  track,  the  traveler  has  a  right  to  suppose  that  no  change 
will  take  place  in  anything  under  the  control  of  the  railroad  com- 
pany, that  is  likely  to  increase  the  danger.  That  seems  to  be  the 
common  sense  of  it,  and  I  have  no  doubt  it  is  the  law.  They  have 
a  right  to  rely  upon  the  action  of  the  flagman  who  is  indicating  to 
them ;  that  is,  that  there  are  no  trains  coming  in  either  direction, 
and  in  sight,  and  nothing  which  is  in  the  control  of  the  company 
shall  be  changed,  as  to  quantity  of  steam  that  is  being  emitted,  or 
noise  made.'' 

The  jury  rendered  a  verdict  for  $500  in  favor  of  the  plaintiff. 

A.  P.  Zcmififfy  for  the  appellant. 
Tliomas  G.  Holmes^  for  the  respondent. 

E.  Daewin  Smith,  J.: 

The  motion  for  a  nonsuit,  on  the  ground  that  the  plaintiff  was 
guilty  of  negligence  contributing  to  the  injury,  I  think,  was 
properly  denied.  The  question  of  negligence  in  all  this  class  of 
actions  is  a  complex  one,  involving  a  species  of  double  issue, 
primarily  one  in  respect  to  the  negligence  of  the  defendant,  and 
then  a  counter  inquiry,  whether  the  plaintiff  was  free  from  n^li- 
gence  contributing  to  the  injury.  Some  times  the  evidence  may  be 
so  clear  and  undisputed  upon  one  branch  of  the  issue,  and  so 
entirely  fail  to  make  out  a  cause  of  action,  that  the  court  may 
properly  nonsuit  the  plaintiff;  but,  as  the  whole  question  is  one  of 
fact,  and  one  upon  which  different  minds  may  come  to  opposite 
conclusions,  even  among  judges,  I  think  the  better  opinion  is  well 
expressed  by  Lord  Denman,  in  the  late  case  in  the  House  of  Lords 
of  Bridges  v.  The  North  London  Rail/voay  Compa/ny  (80  L.  T. 
[N.  S.],  844 ;  10  Alb.  L.  J.,  464),  that  nonsuiting  the  plaintiff  in 
this  class  of  cases  is  generally  a  departure  from  the  old  maxim  of 
the  English  law,  "  ad  qitcestiones  facfti  non  respondent  jvdices.^ 
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The  conduct  of  the  plaintiff  in  all  this  class  of  cases  is  generally 
60  mixed  with,  and  dependent  upon,  the  conduct  and  acts  of  the 
defendant  and  the  surrounding  circumstances  of  the  case,  that  this 
question,  in  most  cases,  fairly  belongs  to  the  jury,  in  the  general 
consideration  of  the  whole  facts  of  the  case. 

At  the  close  of  the  charge,  the  counsel  for  defendant  requested 
the  judge  to  charge,  '^  that  if  the  jury  should  find  that  there  was 
any  additional  noise  coming  from  the  engine  after  the  plaintiff 
started  to  cross  the  track<»  that  unless  that  increase  of  noise  was 
caused  by  the  negligence  of  the  defendant  or  its  servants,  the 
defendant  was  not  liable  therefor  in  this  action,  although  such 
noise  frightened  plaintiff 's  horse,  and  contributed  to  this  injury." 
The  Circuit  judge  did  not,  in  form,  charge  as  requested,  but  said,  in 
explanation,  "  that  he  thought,  when  the  flagman,  who  is  stationed 
there  for  this  purpose,  beckons  the  passenger  who  is  waiting  in  the 
highway  for  an  opportunity  to  cross  the  track,  the  traveler  has 
a  right  to  suppose  that  no  change  will  take  place  in  anything 
under  the  control  of  the  railroad  company  likely  to  increase  the 
danger.  That  seemed  to  him  the  common  sense  of  it,  and  he  had 
no  doubt  it  was  the  law.  They  have  a  right  to  rely  upon  the 
action  of  the  flagman  who  is  indicating  to  them  that  there  are  no 
trains  coming  in  either  direction,  and  in  sight,  and  nothing  which 
is  in  the  control  of  the  company  shall  be  changed  as  to  quantity 
of  steam  that  is  being  emitted,  or  noise  made."  The  counsel 
excepted  to  this  charge,  and  also  to  the  refusal  of  the  judge  to  charge 
as  requested.  This  explanation  of  the  charge  seems  to  me  sub- 
stantially correct.  The  judge  asserts,  in  substance,  that  this 
plaintiff,  when  beckoned  two  or  three  times  by  the  flagman  to 
cross  the  track,  had  a  right  to  assume  that  it  was  safe  to  do  so,  so 
fiir  as  the  acts  of  the  defendant  and  its  agents  were  concerned ; 
and  if  more  steam  was  emitted  from  the  engine  while  he  was  pass- 
ing than  before,  that  was  an  unfair  surprise  to  the  plaintiff,  and  if 
it  contributed  to  the  injury,  it  was  the  fault  of  the  defendant's 
agents,  for  which  the  defendant  was  responsible. 

The  judge  was  not  called  upon,  I  think,  in  response  to  the 
request,  to  charge  that  if  there  was  any  additional  noise  coming 
from  the  engine  after  the  plaintiff  started  to  cross  the  track,  unless 
that  increase  of  noise  was  caused  by  the  negligence  of  the  defend- 
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ant  or  its  servants,  the  defendant  was  not  liable  in  this  action. 
The  very  position  of  this  engine  in  the  public  highway,  and  the 
occupation  and  blocking  up  of  said  highway  by  it,  was  of  itself  an 
act  of  negligence ;  and  all  its  concomitants  are  parts  of  such  negli- 
gence, and  a  continuation  and  aggravation  of  the  original  wrong  to 
the  public  and  to  the  plaintiff. 

It  appeared  in  evidence  that,  at  the  time  of  the  accident,  the 
defendant  occupied  a  considerable  portion  of  the  roadway  of  Elk 
street,  where  the  accident  occurred,  with  one  of  its  engines 
facing  the  street  and  fired  up,  and  letting  off  steam,  more  or  less, 
at  the  time  the  plaintiff  attempted  to  cross  the  track,  and  for  some 
twenty  minutes  previously,  as  the  plaintiff  states  the  time,  while  he 
was  obstructed  and  hindered  from  passing,  and  waiting  to  pass 
over  the  railroad  track,  through  a  space  thus  narrowed  from  its 
proper  width  of  forty-two  feet  between  the  sidewalks  by  the 
engine  on  one  side,  and  by  the  cars  on  the  other,  to  the  space  of 
about  eighteen  or  twenty  feet.  This  is  the  .statement  of  the  plain- 
tiff and  his  wife.  It  is  true  there  is  some  conflict  in  the  evidence 
in  respect  to  the  extent  of  the  obstruction  in  said  street  caused  by 
said  engine  and  the  defendant's  cars  on  the  opposite  side  of  the 
street ;  but  I  think  it  cannot  be  doubted,  upon  the  evidence,  that 
the  said  engine,  attached  to  cars  behind  it,  occupied  on  one  side 
the  whole  width  of  the  sidewalk,  and  t)ie  engine  projected  some 
feet  south  of  the  sidewalk,  which  was  ten  feet  in  width,  into  the 
'  traveled  part  of  the  highway,  or  the  jury  were  authorized  so  to 
believe  and  find. 

The  point  of  the  request  to  charge,  was  directed  to  a  portion  of 
the  charge  in  which  the  Circuit  judge  had  said  that  there  was  some 
evidence  given  on  the  part  of  the  plaintiff,  which,  as  he  understood 
it,  '^  tended  to  show  that  the  violence  with  which  this  steam  was 
blown  out  from  the  locomotive  at  the  time  he  crossed  in  front  ot 
the  engine,  was  increased,  and  that  the  horse  was  frightened  in 
consequence  of  that  —  if  that  was  so,  that  was  negligence  on  the 
part  of  the  company,"  etc.  The  judge  had  thus  stated  that  such 
increase  of  steam  which  caused  the  noise,  etc.,  was  negligence,  and 
it  was  hardly  his  duty  to  repeat  that  remark.  The  view  of  the 
counsel  making  the  request  was,  doubtless,  to  ask  the  judge  to 
discriminate  between  the  negligence  of  the  defendant  and  that  of 


Digitized  by 


Google 


WRIGHT  V.  PIERCE.  351 

FouBTH  Defabtment,  Afril  Tebm,  1875. 

its  agents  and  servants,  and  to  cast  the  blame  of  such  increase 
of  steam  and  noise  npon  the  engineer  in  charge  of  the  locomotive, 
as  a  matter  of  personal  wrong  on  his  part,  for  which  he  alone,  and 
not  the  company,  was  responsible.  There  was  not  any  ground  for 
sach  discrimination,  no  evidence  calculated  to  relieve  the  defendant 
from  the  consequenceresulting  from  the  location  of  the  locomotive 
and  the  injury  caused  by  the  emission  of  the  steam  therefrom, 
whether  increased  or  not  at  the  time  the  plain tifi'  was  passing  the 
same.  No  error  was  committed,  I  think,  by  the  judge,  in  not 
acceding  to  the  request  so  made  to  charge  otherwise  than  as  above 
stated,  or  in  his  ruling  in  other  respects,  and  the  judgment  should 
be  affirmed. 

Present — Mullin,  P.  J.,  Smpth  and  Mobgan,  J  J. 

Judgment  affirmed. 


WILLIAM  W.  WRIGHT,  Appbllant,  v.   SYLVESTER  P.       \aIM^ 

PIERCE   AND   OTHEBS,    RESPONDENTS.  d45ap5?6 

Tendof  and  tendoe — iole  in  expeeUxUon  cf  immediate  paymerU — conditional  — how 
condition  waived — Ineoneistent  remedies —  deetion  of  one — efect  of. 

Where  a  vendor  delivers  property  in  the  expectation  of  immediate  payment 
therefor,  the  delivery  is  conditional;  but  such  condition  may  be  waived,  and 
will  be  deemed  to  be  so  after  a  considerable  period  of  time  has  passed  without 
any  steps  being  taken  by  him  to  assert  his  right  to  repossess  the  goods. 

An  election  of  one  of  two  inconsistent  remedies,  whenever  made,  is  conclusive 
against  the  right  of  the  party  to  adopt  the  other. 

Appbal  from  a  judgment,  entered  on  the  report  of  a  referee. 
The  action  was  for  the  wrongful  taking  and  conversion  of  per- 
sonal property. 

The  defense  was,  that  the  sheriff  of  Onondaga  county  seized  and 
took  from  the  possession  of  one  Abijah  J.  Wright  said  property, 
by  virtue  of  an  attachment  issued  in  an  action  in  the  Supreme 
Court  in  favor  of  defendants  against  said  Abijah  J.  Wright,  and 
that  subsequent  to  the  seizure,  the  defendants  recovered  judgment 
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against  said  Abijah  J.  Wright,  and  issued  execution  to  said  sheriff 
who,  by  virtue  thereof,  sold  said  property;  and  that  said  prop- 
erty was  not  the  property  of  the  plaintiff,  but  was  defendants' 
property. 

On  the  30th  day  of  November,  1871,  the  defendants  in  this 
action  sold  and  delivered  to  Abijah  J.  Wright  goods  to  the 
amount  of  $209.21,  he  to  pay  $100  on  delivery,  and  the  balance 
in  monthly  installments  of  twenty-five  dollars  each.  The  vendee 
being  in  possession  on  the  4th  of  December,  1871,  mortgaged  the 
goods  to  the  plaintiff  for  value. 

NoQson  dk  Gowles^  for  the  appellant. 

E.  BuUeTj  for  the  respondents. 

E.  Dabwin  SipxH,  J. : 

Assuming  that  the  referee  was  correct  in  finding  that  the  prop- 
erty tor  which  this  action  was  brought  was  originally  sold  by  the 
defendants  to  Abijah  W.  Wright  upon  the  agreement  that  he 
should  pay  upon  delivery  $100  toward  the  purchase-money,  and 
the  balance  in  twenty-five  dollars  monthly  payments  thereafter,  and 
that  the  title  to  said  property  should  not  pass  to  the  said  vendee, 
but  should  remain  in  the  defendants  until  the  whole  purchase-price 
was  paid,  the  referee  I  think  erred  in  holding  that  the  title 
remained  in  the  defendants  at  the  time  of  the  commencement  of 
this  action.  The  property  having  been  delivered  to  the  vendee, 
the  defendants'  rights  in  respect  to  it  were  like  those  of  a  vendor 
who  sells  property  without  any  terms  of  credit,  and  delivers  the 
same  upon  the  expectation  of  immediate  payment.  The  delivery 
in  such  case  would  be  conditional,  and  the  condition  might  be 
waived,  and  would  be  deemed  waived  after  a  considerable  lapse  of 
time  without  any  steps  taken  to  assert  his  rights  to  repossess  the 
goods.  {Hennequin  v.  Sands^  25  Wend.,  640.)  In  this  case  the 
delivery  was  made  on  the  30th  November,  1871,  when  the  vendee  paid 
$100  toward  the  purchase.  The  vendee,  being  in  possession  of  the 
goods,  mortgaged  the  same  to  the  plaintiff,  on  the  fourth  of  Decem- 
ber afterward,  who  took  said  mortgage  for  value  and  in  good  faith. 
The  vendee  failed  to  make  any  further  payments,  and  the  defend- 
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ants,  it  appeal's,  took  uo  steps  to  assert  their  right  to  reclaim  said 
property  before  the  2d  day  of  October,  1872,  when  they  com- 
menced an  action  against  the  said  vendee  for  the  price  of  said 
goods.  The  complaint  in  the  said  action,  in  the  ordinary  form,  set 
forth  that  the  said  defendants,  dnring  the  years  1870  and  1871,  had 
sold  and  delivered  goods,  wares  and  merchandise  to  the  said 
Abijah  J.  Wright,  and  that  a  certain  balance  thereon  then  remained 
due  and  unpaid  to  them  for  sach  goods ;  and  the  said  complaint  was 
duly  verified  by  one  of  the  plaintiffs  in  said  action.  This  com- 
plaint was  followed  by  an  attachment  in  the  said  action,  issued  on 
the  fourteenth  October,  on  which  the  said  goods  were  seized,  and 
jadgraent  on  the  twenty-ninth  of  the  same  month,  on  which  execu- 
tion was  immediately  issued,  under  which  tlie  said  goods  were 
levied  on  by  the  sheriff.  The  commencement  of  that  action  was  a 
clear  waiver  of  the  right  of  the  defendants  to  reclaim  said  goods  — 
treating  the  delivery  as  conditional,  and  the  title  thereto  as  still 
remaining  in  them  —  and  was  an  election  or  evidence  of  an  elec- 
tion previously  made  to  treat  said  sale  as  absolute.  An  election  of 
one  of  two  inconsistent  remedies,  whenever  made,  is  final  and  con- 
clusive upon  the  party.  {Morris  v.  JRexfardy  18  N.  Y.,  552; 
Rodermund  v.  Clarkj  46  id.,  356  ;  Bcmk  of  Bdoit  v.  Beale,  34 
id.,  473.) 

The  effect  of  sach  election,  in  respect  to  the  plaintiff,  was  the 
same  as  if  the  right  to  make  it  and  reclaim  the  said  goods,  had 
never  existed.  It  operated,  by  relation,  to  give  validity  and  effect 
to  the  plaintiff's  mortgage  as  of  its  date. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Present  —  Mullin,  P.  J.,  Smith  and  Moegan,  JJ. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 
Him— Vol.  IV.        46 
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WILLIAM  H.   GRIMES,  Plaintiff,  v.  JOSEPH  HILLEN- 
BRAND, Impleaded,  etc..  Defendant. 

NegoUaJbie  pamper  —  iUogalUy  in  conaideraUon — uhen  wid  in  Tiands  of  a  btma  fde 

7u?lder, 

Negotiable  paper  in  the  hands  of  an  innocent  holder,  who  has  received  it  in  good 
faith  and  in  the  ordinary  course  of  business,  for  value  and  without  notice  of 
any  defense  to  it,  is  not  rendered  invalid  by  reason  of  any  illegality  in  its  con- 
sideration, unless  it  is  expressly  declared  void  by  statute. 

Motion  for  a  new  trial  upon  exceptions  taken  at  the  Circuit,  and 
ordered  to  be  heard  in   the  first   instance  at  the  General  Term. 

The  action  was  upon  a  promissory  note  of  $500  against  maker 
and  indorser. 

The  defense  was,  that  the  note  was  executed  to  prevent  opposition 
by  a  creditor  of  the  maker,  to  the  discharge  of  the  said  maker  in 
bankruptcy,  and  in  fraud  of  the  bankrupt  law ;  and  also  that  it 
was  given  in  pursuance  of  the  terms  of  a  composition  deed  executed 
by  the  creditor  of  the  maker,  the  creditor  to  whom  it  was  given 
receiving  a  greater  percentage  of  his  debt  than  the  other  creditors. 
Plaintiff  was  a  bona  fide  holder  of  the  note,  having  received  it 
before  its  maturity  for  a  full  consideration.- 

Humphrey  cfe  Lockwood^  for  the  plaintiflT. 

Daniel  Pratt  and  Rowan  cfe  Helm^  for  the  defendant.  The 
note  in  suit  is  void  under  the  insolvent  laws,  and  also  void  under 
the  general  provisions  of  law,  it  being  given  to  induce  the  creditor 
to  sign  a  compromise,  and  thereby  gain  a  preference  over  other 
creditors,  and  perpetrate  a  fraud  on  the  other  creditors.  {Payne 
V.  Uden^  3  Gaines'  Cases,  213.)  It  is  a  well  settled  rule  of  law  that 
any  separate  advantage  attempted  in  composition  with  creditors  is 
void.  {Townaend  v.  Newell^  22  How.  Pr.,  164;  Sigffins  v. 
Mayer,  10  id.,  364.)  Every  secret  advantage  to  one  creditor, 
and  every  security  not  provided  for  in  the  deed,  are  void.  (18 
Johns.,  309  ;  1  P.  Wms.,  768;  4  East,  372;  3  Caines,  213.) 
It  is  not  only  a  fraud  upon  the  other  creditors,  but  is  against 
public  policy.    (4  Johns.,  410 ;  12  id.,  306 ;  19  id.,  311 ;  2  id., 
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386 ;  3  Oaines'  Cases,  213.)  A  note  is  of  no  greater  validity 
than  a  naked  promise.  {Bliss  v.  Maitesoiiy  45  N.  Y.,  22-25 ; 
GarroU  v.  Shields,  4  E.  D.  Smith,  466 ;  36  N.  Y.,  129 ;  Beach 
V.   Ollendorff   1  Hilt.,  41 ;  Higgins  v.   Mayer^  10  How.,  .363.) 

E.  Dabwin  Smith,  J. : 

The  verdict  of  the  jury  settles  the  question  of  feet,  that  the 
plaintiff  was  a  hona  fide  holder  of  the  note  in  suit,  and  that  he 
received  it  before  maturity,  and  without  notice  of  any  of  the  circum- 
stances which  would  have  made  it  invalid  in  the  hands  of  the 
original  owner ;  and  also  that  said  note  was  not  given  to  induce 
Schen,  the  original  holder,  to  refrain  from  opposing  the  discharge 
of  the  maker  in  bankruptcy.  The  jury  were  properly  instructed, 
that  if  the  note  was  given  and  received  for  that  purpose,  it  was 
void,  and  their  verdict  should  be  for  the  defendant.  If  the  note 
was  given,  as  the  jury  must  have  found  under  the  charge  and  the 
evidence  of  the  witness  Schen,  to  induce  said  witness  to  sign  the 
compromise  deed,  or  agreement,  produced  in  evidence  and  set  out 
in  the  case,  although  it  was  fraudulent  and  void  as  between  the 
original  parties,  it  still  was  valid  in  the  hands  of  a  bona  fide  holder. 

The  judge  stated  the  rule  correctly,  that  negotiable  paper,  in 
the  hands  of  an  innocent  holder  who  had  received  it  in  good  faith, 
and  in  the  ordinary  course  of  business,  for  value,  and  without  notice 
of  any  defense  to  it,  is  not  invalid  by  reason  of  any  illegality  in 
the  consideration,  unless  it  is  expressly  declared  void  by  statute. 
(Chitty  on  Bills,  92  ;  HiJl  v.  Northrv^,  4  N.  Y.  S.  C,  120;  Edw. 
on  Bills,  336,  337 ;  Story  on  Prom.  Notes,  §  192.)  It  is  doubtless 
true  as  the  defendant's  counsel  insists,  that  all  transactions  forbidden 
by  statute  are  void,  as  are  also  all  agreements  for  suppressing  evi- 
dence or  compounding  criminal  prosecutions,  felonies  or  misdemean- 
ors, or  against  sound  morals,  public  policy  or  interest,  as  between 
the  original  parties.  The  case  of  Conderman  v.  Hicks  (3  Lans., 
110),  illustrates  the  rule.  The  action  in  that  case  was  upon  a  promise 
to  pay  money,  not  negotiable,  given  to  compound  a  criminal  offense. 
The  defense  to  it  was  good  and  available,  the  same  as  it  would 
have  been  between  the  original  parties. 

These  views  meet,  I  think,  all  the  substantial  points  presented 
npon  the  defendant's  exceptions. 
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The  case  was  very  fairly  submitted  to  the  jury  upon  a  charge 
quite  elaborate  and  clear,  and  essentially  sound.  None  of  the 
exceptions  taken  to  it,  or  to  the  reiusals  of  the  judge  to  charge,  or 
modify  the  charge,  I  think,  are  well  taken. 

The  motion  tor  a  new  trial  should  be  denied,  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict. 

Present  —  Mulldst,  P.  J.,  Smtfh  and  Morgan,  J  J. 

Ordered  accordingly. 


HUNTINGTON   BEARD,    Respondent,  v.   JAMES   ROOT, 

Appellant. 

PtamiMory  note — what  amounts  to  an  extension  qf  time  of  payment  cf—  Indoner — 

discharge  of. 

In  this  action  brought  against  the  defendant  as  indorser  of  a  promissory  note,  the 
defense  was  interposed  that  the  plaintiff,  after  the  maturity  of  the  note,  had,  by 
an  agreement  with  the  maker,  extended  the  time  of  payment  without  defendant's 
consent.  By  the  agreement,  the  maker  of  the  note  assigned  to  the  plaintiff  a 
bond  and  mortgage  for  $600,  having  six  mouths  to  run,  upon  which  the  plaintiff 
advanced  $100;  the  agreement  providing  that  from  the  proceeds  of  the  mortgage 
he  was  to  retaui  the  $100  with  interest,  the  amount  of  the  note,  and  enough  to 
make  up  the  sum  of  $525;  that  if,  before  the  maturity  of  the  mortgage,  the  maker 
of  the  note  should  repay  the  $100  with  interest,  together  with  the  amount  of 
the  note,  then  thirty  dollars  should  be  deducted  from  the  amount  to  be  retained 
from  the  proceeds  of  the  mortgage.  Held,  that  the  agreement  operated  to  extend 
the  time  of  payment  of  the  note  until  the  maturity  of  the  mortgage,  and  that 
the  defendant  was  discharged  thereby. 

Appeal  from  an  order  made  at  Special  Term,  directing  judgnoent 
for  the  plaintiff  upon  a  verdict,  and  denying  a  motion  for  a  new 
trial.  The  action  was  brought  against  the  defendant  as  indorser  of 
a  promissory  note  for  $226.25. 

The  defendant  claimed  that  he  was  discharged  from  all  liability 
upon  the  note  by  an  agreement  entered  into  between  the  maker 
thereof  and  the  plaintiff,  after  its  maturity,  by  which  the  time  of 
payment  was  extended.  The  evidence  of  the  agreement  was  the 
following  receipt  given  upon  the  assignment  of  a  mortgage  by  the 
maker  to  the  plaintiff: 


Digitized  by 


Google 


BEARD  V.  ROOT.  357 


FoiTBTH  Dbfabtment,  Afril  Tebm,  1875. 


"  I  have  this  day  received  the  assignment  of  a  bond  and  mort- 
gage, executed  by  Elijah  Eason  to  Wm.  Brown,  dated  July  25, 
1871,  for  the  snm  of  ($600)  six  hnndred  dollars  and  interest,  pay- 
able six  months  from  date,  upon  which  I  have  this  day  advanced 
him  ($100)  one  hnndred  dollars,  and  I  also  hold  his  promissory 
note  for  an  amount  I  am  not  now  able  to  determine,  but  it  is 
between  two  and  three  hundred  dollars.  Now,  if  the  said  Brown 
shall  pay  me  the  amount  of  the  said  note  and  cash  advanced,  with 
interest  thereon,  before  said  mortgage  becomes  due,  I  am  to  dis- 
count to  him  the  sum  of  thirty  dollars  from  the  amount  he  is  to 
deduct  on  the  mortgage,  and  if  he  does  not  pay  the  same  before . 
due,  then  the  assignment  to  be  absolute  for  the  snm  of  $525.  The 
balance  due  on  said  mortgage  to  be  paid  to  said  Brown  when  the 
mortgage  is  due  and  collected. 

«  August  11,  1871. 

«  HUNTINGTON  BEARD." 

Geo.  F.  Kennedy^  for  the  appellant 

JL  C.  OardneTy  for  the  respondent. 

E.  Daswin  Smtth,  J. : 

The  offer  of  the  defendant's  counsel  to  show  that  the  arrange- 
ment made  by  the  plaintiff  with  Brown,  the  maker  of  the  said 
promissory  note,  was  made  without  the  knowledge  or  consent  of 
the  defendant,  I  think  was  improperly  overruled.  The  arrange- 
ment referred  to,  embraced  in  the  assignment  of  the  $600  bond 
and  mortgage  and  the  receipt  therefor,  was  a  contract,  as  held  by 
the  judge,  and  involved  upon  the  face  of  the  transaction  an  exten- 
sion of  time  for  the  payment  of  said  note  during  the  period  the 
said  bond  and  moi*tgage  had  to  run  before  maturity.  The  note 
was  then  past  due,  and  an  extension  of  the  time  for  the  payment 
thereof  without  the  consent  of  the  indorser,  would  discharge  such 
indorser.  It  was,  therefore,  the  right  of  the  defendant  to  make 
this  proof,  if  he  was  able  to  do  so.  It  is  doubtless  true  that  the 
mere  taking  of  collateral  security  for  a  debt,  without  an  agreement 
to  extend  the  time  of  payment,  does  not  discharge  a  surety. 
{Bank of  Utica  v.  Ives,  17  Wend.,  502 ;  Van  Mtm  v.  Trtmddm,  3  N. 
Y.  S.  C,  604 ;  Gary  v.  WUU,  52  id.,  144.)    But  it  is  not  necessary 
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that  the  agreement  to  extend  the  time  of  payment  be  in  express 
terms. 

The  contract  in  this  case  unavoidably,  and  by  clear  implication, 
includes  such  an  agreement.  The  debtor  sells  and  assigns  to  his 
creditor  a  bond  and  mortgage  for  $600,  having  six  months  to  ran,  for 
the  consideration  of  $525,  and  interest  on  the  mortgage  which  was 
paid  and  to  be  paid,  as  follows :  $100  in  cash  was  paid  in  hand, 
and  the  note,  amounting  to  the  sum  of  $241.78,  making  $341.78. 
In  addition  to  this  sum,  the  defendant,  on  the  payment  of  the  bond 
and  mortgage,  was  to  retain  from  the  proceeds  thereof  an  amount 
sufficient  to  make  up  the  sum  of  $525,  and  pay  the  balance  to  the 
said  debtor,  with  the  condition  therein  contained,  that  if  said 
Brown  should  pay  the  amount  of  said  note  and  the  cash  advanced, 
before  the  said  mortgage  became  due,  the  sum  of  thirty  dollars 
was  to  be  deducted  from  the  amount  the  plaintiff  was  otherwise 
entitled  to  receive  out  of  said  mortgage.  In  other  words,  if 
Brown  should  pay  the  cash  advanced  and  the  amount  of  said  note, 
he  might  redeem  said  mortgage  by  the  payment  of  $495,  these 
sums  included,  instead  of  the  said  sum  of  $525. 

The  arrangement  provided  for  the  payment  of  said  note,  abso- 
lutely, if  not  immediately,  by  the  assignment  of  said  bond  and  mort- 
gage, out  of  the  proceeds  of  said  bond  and  mortgage,  and  implied 
a  necessary  extension  of  the  time  of  payment  thereof  till  the 
maturity  of  said  bond  and  mortgage.  The  assignment  of  the 
bond  and  mortgage  was  absolute,  with  a  condition  in  favor  of 
Brown,  allowing  him  to  redeem  the  same.  If  he  did  not  redeem, 
the  plaintiff  was  entitled,  by  the  contract,  to  retain  the  said  sum  of 
$525  out  of  the  proceeds  of  said  bond  and  mortgage.  This  was 
not  the  mere  taking  of  collateral  security  for  the  payment  of  the 
note.  It  was,  on  the  contrary,  m  agreement  providing  for  the 
payment  of  said  note  at  the  expiration  of  six  months,  and  paying 
the  plaintiff,  for  such  extension  of  time,  a  bonus  of  $183  besides 
interest ;  and,  in  any  event,  in  case  Brown  redeemed  the  mortgage, 
a  bonus  of  $153.22.  In  this  way  the  plaintiff  was  paid,  or  agreed 
to  be  paid,  a  very  large  bonus  for  the  extension  of  the  time  for  the 
payment  of  said  note.  He  could  not  have  sued  this  note  during 
the  period  of  six  months,  if  he  was  entitled  to  retain  it ;  and  if  the 
defendant  had  applied  to  him  to  pay  the  same,  he  could  not  have 


Digitized  by 


Google 


BECKER  V.  HOWARD.  359 

Fourth  Depabtment,  April  Term,  1875. 

traoeferred  to  him  the  said  note,  with  a  right  to  immediately  enforce 
payment  tliereof . 

This  16  precisely  the  case  stated  in  the  opinion  of  Judge  Allen, 
in  Gary  v.  White  {supra),  where  he  says :  "  If  the  legal  implica- 
tion is  tliat  by  taking  of  collateral  security,  payable  in  future,  the 
creditor  agrees  to  forbear  to  sue  upon  the  original  indebtedness  for 
a  time,  then,  in  all  cases,  sureties  would  be  discharged." 

It  was  error,  I  think,  to  deny  the  motion  for  a  new  trial.  The 
order  denying  such  motion  should,  therefore,  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Present  —  Mullin,  P.  J.,  and  Sioth,  J. 

Order  reversed  and  new  trial  granted,  costs  to  abide  event. 


ANSON  U.  BECKER,  Respondent,  v.  GEORGE  HOWARD 
AND  BRONSON  0.  RUMSEY,  Appellants. 

LiipendeM —  Ibxdole — effect  of,  on  prior  martgoffe — e/tap.  427,  Lowe  qf  1865. 

A  U$  pendens  only  relates  to  and  affects  voluntarj  alienations  of  property  pend- 
ing a  suit  in  respect  to  it,  by  or  from  the  defendant  therein,  and  in  no  way  affects 
independent  parties  asserting  adverse  rights  in  respect  to  it. 

Where  land,  upon  which  there  is  a  recorded  mortgage,  is  sold  for  unpaid  taxes, 
and  a  deed  thereof  is  subsequently  given  by  the  comptroUer,  the  purchaser 
acquires  the  legal  title  to  the  land,  subject  only  to  the  right  of  the  mortgagee  to 
redeem  as  provided  by  sections  76  and  77  of  chapter  427  of  18C^. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury.  This  was  an 
action  of  ejectment  brought  to  recover  the  possession  of  certain 
land  in  Cattaraugus  county.  The  plaintiff  claimed  to  be  the  owner 
of  the  premises  by  virtue  of  a  conveyance  from  one  Salmon,  who 
had  purchased  the  same  upon  the  foreclosure  of  a  mortgage.  The 
defendants'  title  was  founded  upon  a  certificate  of  sale  for  non- 
payment of  taxes  and  a  deed  from  the  comptroller  given  in  1869.  It 
was  proved  that  the  notice  to  redeem  required  by  sections  76,  77, 
80  and  81  of  chapter  427,  Laws  of  1865,  had  not  been  given. 

The  judge  found,  as  a  matter  of  fact,  that  the  plaintiff  was  seized 
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in  fee  simple  of  the  premises,  and  was  entitled  to  the  immediate 
possession  of  the  same,  and  gave  judgment  accordingly,  from  which 
the  defendant  duly  appealed  to  this  court. 

Sherman  S.  Rogers^  for  the  appellants. 

Oeo.  W.  Coihran^  for  the  respondent. 

E.  Dabwin  Smith,  J.: 

In  his  findings  of  fact,  the  learned  judge  who  tried  this  cause  at 
the  Circuit,  besides  the  affirmative  finding  that  the  plaintiff  was 
seized  of  the  premises  in  fee  simple,  found  also  that  the  defendants 
had  no  title  to  the  said  lands  and  premises,  nor  any  right  to  the 
possession  of  the  same,  or  any  part  thereof.  These  findings,  it  seems 
to  me,  were  erroneous. 

The  defendants  introduced  in  evidence  a  certificate  of  the  sale  of 
the  said  premises,  made  by  the  comptroller  of  this  State  to  the 
defendants,  dated  November  24,  1866,  for  the  non-payment  of 
taxes  levied  thereon,  and  also  a  deed  from  the  comptroller  in  the 
usual  form,  made  in  pursuance  of  such  sale,  and  dated  February 
16,  1869,  conveying  the  same  premises  to  the  defendants,  which 
deed  was  recorded  in  the  clerk's  office  of  the  county  of  Cattaraugus, 
October  16,  1869.  This  deed  was  presumptive  evidence  tliat  the 
sale  and  all  the  proceedings  prior  thereto,  including  the  assessment 
of  the  land  and  all  notices  required  by  law  to  be  given  previous 
to  the  expiration  of  the  two  years  allowed  to  redeem,  were 
regular,  by  the  express  terms  of  the  statute.  (Section  65,  of 
the  act  relating  to  the  collection  of  taxes  on  lands  of  non- 
residents, passed  April  13,  1855 ;  Session  Laws  of  that  year,  page 
793.)  The  necessary  force  and  effect  of  this  deed  was  to  vest  in 
the  defendants  the  title  to  these  premises  by  title  paramount  to 
the  plaintiff's.  Such  title  is  not  at  all  affected  by  the  plaintiff's 
suit  to  foreclose  the  Baldwin  mortgage,  or  by  the  lis  pendens  filed 
in  said  suit.  A  lis  pendens  filed  under  the  statute  only  relates  to 
and  affects  voluntary  alienations  of  property,  pending  a  suit  in 
respect  to  it,  by  or  from  the  defendant  in  the  action.  It  is  con- 
structive notice  to  any  such  grantee  or  the  persons  dealing  with 
the  defendant  in  the  action,  and  has  nothing  to  do  with  independ- 
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eDt  parties  asserting  their  own  adverse  rights  in  respect  to  the 
property.  {Harrington  v.  Slade^  22  Barb.,  166 ;  Sears  v.  Hyer^  1 
Paige,  483;  Stuyvesant  v.  Hall,  2  Barb.  Ch.,  151 ;  S.  C,  1  Sandf. 
Ch.,  419.)  The  doctrine  of  lis  pendens  applies  only  to  persons  who 
might  he  made  parties.     {Parks  v.  Jackson^  11  Wend.,  442.) 

Persons  claiming  in  hostility  to  a  mortgage,  or  by  title  prior  or 
paramount,  are  not  proper  parties  to  a  foreclosure  of  such  mortgage, 
and  cannot  be  affected  by  the  decree,  unless  they  come  in  and  vol- 
untarily submit  to  litigate  their  rights  in  such  action  {Coming  v. 
SfnitAj  2  Selden,  82;  Lewis  v.  Smithy  6  id.,  614),  and  such 
parties  cannot  be  affected  by  a  lis  pendens  filed  in  such  action. 
The  defendants'  rights  arose  at  and  relate  to  the  time  of  their  pur- 
chase at  the  tax  sale,  which  was  November  24,  1866,  and  before 
the  commencement  of  the  foreclosure  suit  and  the  tiling  of  the 
lis  pendens^  which  was  filed  August  17, 1868.  The  defendants  had 
their  certificates  of  sale  in  hand  when  the  said  suit  was  commenced, 
and  had  paid  to  the  comptroller  the  purchase-money  for  said 
land,'  and  had  an  initiate  right  to  a  deed  thereof,  provided  the 
same  was  not  redeemed,  according  to  the  statute,  before  the  expira- 
tion of  the  two  years  from  the  date  of  their  certificjate,  which 
period  expired  on  November  24,  1868,  subject  only  to  the  right  of 
the  plaintiff  in  the  said  foreclosure  suit,  or  other  assignee  of  said 
mortgage  before  the  sale  in  such  action,  or  of  the  plaintiff  afore- 
said, to  redeem  said  premises  within  six  months  after  service  of 
notice  requiring  them  so  to  do  by  the  defendants,  according  to  the 
provisions  of  sections  76  and  77  of  said  act  of  1855.  Section  63 
of  said  statute  provides,  "  that  if  no  person  shall  redeem  such 
lands  within  two  years  after  the  sale,  the  comptroller  shall,  at  the 
expiration  thereof,  execute  to  the  purchaser,  his  heirs  or  assigns, 
in  the  name  of  the  people  of  this  State,  a  conveyance  of  the  real 
estate  so  sold,  which  shall  vest  in  the  grantee  an  absolute  estate  in 
fee  simple,  subject  to  all  claims  of  the  State  for  taxes  thereon,  or 
other  liens  or  incumbrances." 

Such  is  the  defendants'  deed  and  its  effect.  They  acquired,  by 
the  comptroller's  deed,  the  fee  simple  in  the  lands,  subject  to  the 
lien  of  .the  plaintiff's  mortgage,  which,  said  section  76  declares, 
shall  not  be  affected  by  such  sale,  except  as  provided  in  the  next 
section  (79),  if  the  plaintiff  or  other  party  interested  in  said  mort- 
HuN— Vol.  IV.  46 
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gage  should  fail  to  redeem  in  six  months  after  notice  so  to  do,  in 
which  case  such  lien  is  absolutely  extinguished.  The  rights  of  the 
parties  I  conceive  to  be  precisely  the  same,  in  legal  efiect,  as  they 
would  have  been  if  the  State  had  had  a  mortgage  for  the  tax  on 
this  land  prior  to  the  Baldmn  mortgage,  and  had  duly  foreclosed 
such  mortgage  and  sold  the  premises,  upon  the  foreclosure  sale,  to 
the  defendants,  subject  to  the  Baldwin  mortgage,  or  omitting  to 
make  the  mortgagee  or  the  assignees  of  said  mortgage  parties  to 
such  foreclosure.  In  such  case,  the  legal  title  to  the  premises  would 
have  passed  to  the  defendants,  subject  to  the  right  of  the  assignee 
or  owner  of  the  Baldwin  mortgage  to  redeem  from  such  sale.  .Such 
rights  the  plaintiff  doubtless  acquired  by  the  purchase  at  the  fore- 
closure sale.  He  has  acquired  and  possesses  the  rights  of  a  subse- 
quent mortgagee,  unforeclosed,  where  the  title  is  vested  in  a 
purchaser  under  a  prior  foreclosed  mortgage.  He  is  simply  a 
mortgagee,  and  as  such  cannot  maintain  an  action  of  ejectment  till 
he  has  extinguished  the  prior  title  of  the  defendants. 

These  views  involve  the  reversal  of  the  judgment  and  the  grant- 
ing of  a  new  trial,  with  costs  to  abide  the  event. 

Present  —  Mullin,  P.  J.,  Smith  and  Moboan,  J  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event 


THE  TRUSTEES  FOR  MANAGEMENT  AND  CARE  OF 
THE  FUND  FOR  THE  SUPPORT  OF  THE  EPISCOPATE 
OF  THE  DIOCESE  OF  CENTRAL  NEW  YORK,  Responi> 
ENTS,  V.  FRANCIS  COLGROVE  and  LOUISE  COLGROVE, 
Infants,  by  Guardian,  Impleaded,  etc.,  Appellants. 

WiU  — bequest  — what  is  sufficient  description  qf  henefMary  — latent  aimJbiffuity. -- 
pwrol  emdeTice  to  explain. 

The  defendants*  testator  by  his  will  authorized  his  executors  "  to  pay  over  to  the 
oflacers  of  the  Protestant  Episcopal  Church,  into  the  fiind  to  support  the  epis- 
copacy of  said  church,"  certain  moneys  therein  specified.  The  plaintiffs  were 
at  that  time,  and  still  are,  trustees  for  the  management  and  care  of  a  fund  for 
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the  sapport  of  the  diocese  of  central  New  York,  having  been  incorporated 
for  that  piux>oee  under  chapter  429  of  1868;  at  the  time  of  making  his  will  the 
testator  knew  of  the  existence  of  the  said  corporation,  and  of  the  fact  that 
exertions  were  being  made  to  increase  the  said  fUnd.  ffeldy  that  the  plaintiffs 
were  entitled  to  the  bequest 
It  appeared  upon  the  trial  that  there  were  four  other  dioceses  in  the  State  of  New 
York,  besides  the  diocese  of  central  New  York,  having,  respectively,  trustees 
and  a  fond  held  by  them  for  the  support  of  the  episcopate,  to  either  of  which 
the  terms  of  the  bequest  were  applicable.  JEkldy  that  this  was  a  case  of  latent 
ambiguity,  and  that  parol  evidence  and  statements  of  the  testator  were  admissible 
to  show  that  he  intended  to  bequeath  the  money  to  the  plain tifis. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  trial  of  this  action  by  the  court,  without  a  jury. 

This  was  an  action  in  equity,  brought  to  obtain  an  adjudication 
of  a  will  made-  by  John  Carr,  deceased,  late  of  Trumansburgh,  in 
Tompkins  county,  in  this  State,  who  died  in  January,  1872,  leaving 
a  last  will  and  testament,  of  which  the  following  is  the  sixth  article 
or  subdivision : 

"  Sixth.  I  give,  devise  and  bequeath  to  my  executors  hereinafter 
named,  my  farm  in  Ulysses,  upon  which  I  now  reside,  in  trust  to 
sell  the  same  at  such  time  and  for  such  price  as  shall  seem  to  them 
meet,  and  give  regular  conveyance  for  the  same,  with  or  without  a 
covenant  of  warranty,  and  from  the  proceeds  and  securities  taken 
and  received  for  the  same,  the  said  executors  are  hereby  authorized 
to  pay  over  to  the  officers  of  the  Protestant  Episcopal  Chv/rch^  into 
the  fund  to  support  the  episcopa^sy  of  said  chwrch^  so  much  only  of 
said  proceeds  of  the  said  farm,  and  to  include  the  said  $9,000  given 
to  the  Episcopal  Church  of  the  Epiphany  in  Trumansburgh,  and 
the  sum  of  $500  hereinafter  given  to  the  Methodist  Episcopal 
church  of  Jacksonville,  as  shall  be  and  make  one  equal  half  of  my 
whole  estate,  and  no  more.'' 

The  complaint  also  sought  for  an  accounting  of  the  executors  of 
said  will,  and  a  judgment  directing  payment  to  the  plaintiffs  of  the 
said  legacy  so  given  by  said  will  to  the  officers  of  the  Protestant 
Episcopal  Church,  for  the  support  of  the  episcopacy  of  said  church. 

On  the  trial,  the  plaintiffs  gave  evidence  showing  that  they  were 
trustees  for  the  management  and  care  of  a  fund  for  the  support  of 
the  episcopate  of  the  diocese  of  central  New  York,  comprising 
fourteen  counties  of  said  State,  among  others  the  said  county  of 
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Tompkins,  and  that  they  were  duly  organized  as  a  corporation  for 
that  purpose,  under  an  act  of  tlie  legislature  of  this  State,  entitled, 
"An  act  to  provide  for  the  incorporation  of  trustees  for  the 
management  and  care  of  certain  funds  now  held  for  the  Protestant 
Episcopal  Church,  in  the  diocese  of  western  New  York,"  passed 
April  28,  1868  ;  and  they  gave  other  evidence  tending  to  show 
that  the  plaintiffs  were  entitled  to  receive  and  recover  said  l^acy ; 
and  the  judge  so  held  and  decided,  and  directed  an  accounting  by 
said  executors,  to  ascertain  the  amount  which  would  be  payable  to 
the  plaintiffs  under  said  will. 

From  this  order  the  defendants  dnly  appealed  to  this  oonrt 

George  N,  Kennedy^  for  the  appellants. 

George  F.  Comstocky  for  the  respondents. 

£.  Darwin  Smith,  J.: 

The  findings  of  the  learned  judge  who  tried  this  cause  at  Special 
Term,  fully  warrant  his  conclusions  upon  the  law,  and  the  order 
directed  by  him.  The  findings,  among  other  things,  state :  "  That, 
at  the  time  of  the  making  of  said  will,  there  was,  and  now  is, 
appertaining  to  the  diocese  of  centraLNew  York,  a  fund  for  the 
support  of  the  bishop  of  said  diocese  and  his  successors  in  office, 
known  as  the  fund  for  the  support  of  the  episcopate  of  said  diocese, 
which  said  fund  consists  of  about  $60,000  of  invested  capital,  and 
is,  and  since  its  creation  has  been,  in  the  custody  and  care  of  the 
incorporated  body  of  trustees,  who  are  plaintiffs  in  this  action. 
The  income  of  said  fund  is  not  sufficient  to  pay  the  salary  of  the 
bishop,  and,  at  the  time  of  the  making  of  said  will,  an  organized 
effort  was  being  made  in  the  diocese  for  the  increase  of  said  fund. 
The  fact  last  mentioned  was  known  to  the  said  testator.  That  the 
said  John  Carr  [the  testator],  in  and  by  the  sixth  clause  of  his  will, 
in  fact  intended  to  give  the  legacy  therein  mentioned  to  the  plain- 
tiffs in  this  action,  for  the  augmentation  and  increase  of  the  fund 
for  the  support  of  the  epiecopate."  And  as  a  conclusion  of  law  he 
held  and  found  that  the  said  legacy  was  valid  and  belonged  to  the 
plaintiffs,  and  they  were  entitled  to  recover  the  same. 

The  first  objection  arising  upon  the  defendants'  exceptions  to 
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the  findings  of  the  judge,  is,  that  the  plaintiffs  are  not  officers  of 
the  Protestant  Episcopal  Church,  but  trustees  of  a  fund  existing 
for  the  purpose  of  supporting  tlie  bishop,  and  that  the  bequest  is 
to  be  paid  over  'Ho  the  officers  of  the  Protestant  Episcopal 
Church."  It  is  true  that  the  bequest  is  not  made  to  the  plain- 
tiffs by  their  corporator  name,  but  this  is  not  essential  if  tlie 
language  of  the  will  sufficiently  describes  them  by  their  character, 
oflSce  or  duty.  All  that  is  requisite  in  this  connection,  is  such 
a  specification  or  description  of  the  object  of  the  bequest  or 
l^acy,  as  will  show  the  intention  of  the  testator.  (Wigram  on 
Wills,  108 ;  Hawkins  on  Wills,  9, 10 ;  Thomas  v.  Stevens^  4  Johns. 
Ch.,  607 ;  ConnoUy  v.  Pardon,  1  Paige,  292 ;  St&phens  v.  Powya,  1 
De  G.  &  J.,  24.)  Legacies  to  corporations  frequently  mistake  the 
true  corporate  name,  but  this  will  not  invalidate  when  the  intent  is 
clear.  The  identity  of  the  party  in  a  deed  or  will  is  always  provable 
by  parol.  The  bequest  was  not  only  given  to  the  officers  of  the 
Protestant  Episcopal  Church,  but,  to  make  more  sure  in  respect  to 
the  persons  to  take  such  bequest,  the  words  are  added,  '^  into  the 
fund  to  support  the  episcopacy  of  said  chuvch.^^  The  plaintiffs 
are  the  trustees  of  such  a  fund,  and  they  are  included  in  the  general 
description  of  the  officers  of  the  said  church  in  connection  with 
I  such  fund.     The  intent  obviously  was  to  give  it  to  the  fund  named 

in  charge  of  the  proper  officers  acting  for  the  church  or  diocese  in 
charge  of  such  fund.  The  terms  used  are  descriptive  of  the  plain- 
tiffs with  as  much  accuracy  as  will  probably  occur  in  most  cases  in 
wills  where  legacies  are  given  to  charitable  or  benevolent  societies^ 
institutions  or  corporations.  Wills,  in  many,  and  perhaps  in  most 
cases,  are  drawn  in  haste,  and  when  there  is  not  time  or  opportimity 
to  leam  the  true  name  of  the  legatee,  and  courts  are  bound  to  give 
effect  to  the  intention  of  the  testator,  if  it  can  be  ascertained,  and 
see  that  his  will  is  not  defeated  by  narrow  technicalities. 

But  it  is  objected  further,  ^'  that  the  payment  is  to  be  made  into 
the  fund  to  support  the  episcopacy,"  and  the  testator  may  have 
intended  that  the  fund  be  used  and  applied  for  the  general  purposes 
of  the  church,  and  not  particularly  for  the  support  of  the  bishop  of 
any  particular  diocese.  If  the  language  of  the  will  were  in  form  that 
said  legacy  should  be  used  or  paid  to  any  persons  or  officers  to  sup- 
port episcopacy  in  general  terms,  it  would  doubtless  be  liable  to  the 
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objection  urged.  Episcopacy,  in  such  sense,  would  apply  alike  to 
all  churches  which  have  the  episcopal  form  of  church  goyernmeDt. 
Webster  defines  episcopacy  as  a  "government  of  a  church  by  bishops 
or  prelates ;  that  form  of  ecclesiastical  government  in  which  diocesan 
bishops  are  established  as  distinct  from  and  superior  to  priests  or 
presbyters ;  government  of  the  church  by  tliree  distinct  orders  of 
ministers,  bishops,  priests  and  deacons."  Such,  doubtless,  is  the 
general  sense  or  meaning  of  the  word  episcopacy^  as  commonly 
used  and  understood  in  diis  country  and  in  Europe.  This  descrip. 
tion  of  episcopdcy  would  include,  as  the  proofs  clearly  show,  the 
Protestant  Episcopal  Church  in  this  State  and  country,  and  these 
words  necessarily  limit  and  restrict  the  claim  to  this  legacy  to  that 
church.  And  the  language  of  the  will  does  not  make  the  bequest 
payable  for  the  general  support  of  the  church  on  the  ground  that 
it  is  episcopal,  and  that  in  that  sense  it  would  support  episcopacy. 
That  clearly  was  not  the  intent  of  the  testator.  The  bequest  was 
to  go  into,  that  is  to  say,  the  proceeds  of  the  said  bequest  were  to  be 
paid  into,  the  fund  for  the  support  of  the  episcopacy  of  said  church. 
This  is  precise  and  clear.  The  bequest  is  to  be  used  and  applied 
to  increase  or  to  be  added  to  a  fund  already  in  existence,  held  by 
officers  of  the  church  for  the  support  of  the  episcopacy  of  said 
church,  that  is,  for  the  support  of  the  order  of  bishops  in  said 
church.  The  word  episcopacy  in  this  bequest,  is  obviously  used  in 
the  restricted  sense,  as  synonymous  with  episcopate. 

It  is  urged  that  there  are  in  said  diocese  several  other  funds :  a 
general  fund,  a  missionary  fund  and  a  parochial  fund,  to  which  the 
words  of  the  bequest  might  apply,  as  funds  whose  use  was  designed 
for  the  general  objects  of  the  church,  and  in  this  sense  for  the 
support  of  the  episcopacy ;  but  the  terms  of  the  bequest  cannot 
apply  to  these  funds,  for  they  are  neither  created,  designed  nor  held 
in  trust  for  the  support  of  the  episcopacy  of  the  church.  The 
terms  of  the  bequest,  it  seems  to  me,  apply  to  the  plaintiffs 
expressly,  and  that  they  are  embraced  within  its  design  and  par- 
ticular description. 

The  next  point  presented  by  the  defendants'  counsel  for  con- 
sideration, arises  upon  the  proof  that  there  are  four  other  dioceses 
in  the  State  of  New  York,  beside  the  diocese  of  central  New  York, 
having  respectively  trustees  and  a  fund  held  by  them  for  the  support 
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of  the  episcopate,  to  either  of  which  the  terms  of  this  bequest  may 
be  applied,  and  will  apply  as  well,  and  equally  so,  as  to  tha  plain- 
tiffs. This  is  doubtless  so  upon  the  face  of  the  evidence,  but  this 
fact  presents  simply  a  case  of  latent  ambiguity,  in  respect  to  which 
the  nile  is,  that,  inasmuch  as  the  ambiguity  is  raised  by  extrinsic 
evidence,  so  it  may  be  removed  in  the  same  manner.  (Broome's 
Legal  Maxims,  614 ;  Bacon  Legal  Maxims,  90  ;  Wigram  on  Wills, 
107, 186,  232;  Hawkins  on  Wills,  9,  10.) 

The  evidence  received  by  the  judge  on  the  trial,  directed  to  show 
the  intention  of  the  testator  in  making  such  bequest,  and  that 
such  intention  was  to  devote  the  proceeds  of  said  bequest  to  the 
support  of  the  episcopate  of  and  in  the  diocese  of  central  New 
York,  I  think,  was  all  properly  received.  Extrinsic  evidence  is 
always  admissible  to  show  the  situation  of  the  testator,  his  family 
and  his  property,  and  of  the  existing  and  surrounding  circumstances 
at  or  about  the  time  of  the  making  the  will,  and  in  aid  of  the  con- 
struction of  such  will ;  and  also  declarations  and  acts  of  his,  indic- 
ative of  the  purpose  of  his  mind  in  respect  to  the  will,  or  in  respect 
to  the  legatees  mentioned  therein ;  and  declarations  not  cotempo- 
raneous  with  the  will,  may  also  be  received  as  evidence  of  the 
intention  of  the  testator.  {Doe  v.  AU&Jij  12  Ad.  &  Ell.,  461 ; 
40  E.  C.  L.)  It  appears  that  the  testator  was  a  communicant  in 
the  Episcopal  church  at  Trumansburgh,  the  place  of  his  residence ; 
that  he  knew  the  bishop  of  that  diocese,  and  had  heard  him  preach 
in  such  church  upon  one  of  his  visitations  to  that  parish,  and  had 
been  introduced  to  him ;  and  that  he  knew  that  an  effort  was  making 
in  the  diocese  to  increase  the  fund  for  the  support  of  the  episcopate 
in  said  diocese,  and  that  upon  being  visited  by  the  rector  of  such 
parish,  a  day  or  two  before  his  death,  he  put  to  him" the  questions 
following :  "Are  they  not  trying  to  raise  a  fund  for  the  support 
of  the  bishop  I "  To  which  the  minister  replied :  "  Yes,  sir;  we  are." 
And  the  said  minister  then  further  said  to  him  :  "  If  you  are  intend- 
ing to  leave  a  legacy  toward  church  objects,  I  wish  you  would  not  for- 
get our  parish  at  Trumansburgh,  for  we  are  intending  to  build  a  new 
church  there."  To  which  the  testator  replied :  "  I  intend  to  do 
something  for  that  too."  In  his  conversation  with  his  attorney  who 
drew  the  will,  at  the  time  when  he  gave  instructions  in  regard  to 
the  will,  he  mentioned  the  name  of  Bishop  Huntington,  and  said 
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he  had  seen  him  once  at  Trumansbnrgh ;  and  he  also  said,  speaking 
of  the  clause  which  was  in  his  own  language  in  regard  to  episcopacy: 
"  That  was  to  go  into  this  fund  ;  he  said  there  were  officei-s  or  men 
who  had  charge  of  a  fund  to  support  the  episcopacy  of  that  church." 
This  evidence  was  admissible  within  the  seventh  proposition  stated 
in  the  introduction  to  Wigram  on  Wills  (O'Hara's  2d  Am.  Ed.,  p. 
57)  as  follows :  '^  Courts  of  law  in  certain  cases  admit  extrinsic 
evidence  of  intention,  to  make  certain  the  person  or  tiling  intended, 
when  the  description  in  the  will  is  insufficient  for  the  purpose." 
Also  (at  page  50),  he  says :  '^  Evidence  of  intention  is  admissible  to 
identify  the  subject  or  object  of  a  gift." 

The  current  opinion  of  the  courts  in  this  country  is  tending  very 
clearly  to  greater  liberality  in  receiving  extrinsic  evidence  to  aid 
in  giving  a  construction  and  effect  to  wills,  and  show  what  property 
was  intended  to  be  devised,  and  what  person  was  intended  to  take, 
as  indicated  by  the  following  cases  :  Howard^  Executor^  v.  Ameri- 
can Peace  Society  (49  Maine,  288) ;  Winkley  v.  Kaims  (32  N.  H., 
268 ) ;  The  Domestic  a/nd  Foreign  Mieeiona/ry  Society  appeal  (30 
Paine,  425) ;  Button  v.  American  Tract  Society  (23  Vermont,  336) ; 
Du  Bois  V.  Bay  (35  N.  Y.,  162) ;  Fond  v.  Bergh  (10  Paige,  152). 
Within  the  principle  asserted  in  these  and  other  cases,  the  extrinsic 
evidence  taken  at  the  irial  was  properly  received  in  aid  of  the  con- 
struction of  this  will,  and  was  sufficient  in  connection  with  the 
will  to  warrant  the  finding  of  the  learned  judge,  that  the  testator, 
as  matter  of  fact,  in  and  by  the  said  sixth  clause  of  his  will,  intended 
to  give  the  legacy  therein  mentioned  to  the  plaintiffs  in  this 
action  for  the  augmentation  of  the  fund  for  the  support  of  the 
episcopate. 

The  order  of  the  Special  Term  must  therefore  be  affirmed,  with 
costs. 

Present  —  Mullik,  P.  J.,  Smtih  and  Mobgan,  J  J. 

MoBGAN,  J.,  did  not  vote. 

Order  affirmed. 
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LEVI  HOTCHKISS,   Kespondent,  v.   NATHAN  ENGLISH, 
Impleaded  with  J.  0.  OUMMINGS  amd  others,  Appellant. 

Promissory  note  —  (mthorUy  to  indorse — if  not  known  to  indorsee^  and  if  parties  do 
not  hold  tTiemselDes  out  as  partners — UabOity  where  authority  is  exceeded. 

Defendant  English,  being  the  owner  of  a  patent  right,  entered  into  an  agreement 
with  the  defendant  Ferine,  by  which  Ferine  was,  at  his  own  cost  and  expense, 
to  sell  the  said  right;  the  proceeds  of  such  sale  to  be  divided,  share  and  share 
alike.  The  agreement  further  provided  that  all  notes  should  be  taken  payable 
to  the  order  of  English  <&  Ferine,  and  authorized  Ferine  to  sign  the  name,  if 
necessary,  of  English  <&  Ferine  in  transacting  the  business  or  anything  inci- 
dent thereto,  and  for  the  purpose  of  convertmg  such  notes  into  cash  or  other 
securities.  Ferine,  without  any  consideration,  indorsed  a  note  of  a  third  per- 
son with  the  name  of  English  &  Ferine,  intending  thereby  to  defraud  English. 
The  plaintiff  purchased  the  note  in  good  faith  for  full  value  and  before  matu- 
rity. English  4&  Ferine  had  never  held  themselves  out  as  partners,  nor  did 
plaintiff  know  of  the  agreement  entered  into  between  them  at  the  time  of 
purchasing  the  note.  Heldj  that  the  agreement  did  not  authorize  Ferine  to 
indorse  the  note  in  English's  name,  and  that  the  latter  was  not  liable  thereon. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

The  action  was  on  a  promissory  note  made  by  one  J.  C.  Cum- 
mings,  payable  five  months  afker  date,  for  $350,  to  the  order  of 
English  &  Ferine,  two  of  the  defendants.  The  defendant  English 
alone  defended  and  appealed  from  the  judgment.  The  referee 
found  as  matter  of  fact,  that  the  said  Cunimings  signed  said  note 
at  the  instance  of  one  Belden,  who  paid  him  two  dollars  for  sign- 
ing the  same,  and  that  one  of  the  defendants  (Ferine)  indorsed 
said  note  in  the  name  of  English  &  Ferine,  and  delivered  the 
same  to  said  Belden,  without  any  consideration,  and  that  said  Bel- 
den delivered  said  note  to  one  Spaulding,  who  transferred  it  to 
Mills,  one  of  the  defendants,  who  transferred  it,  before  maturity, 
to  the  plaintiff,  who  paid  for  it  full  value  and  consideration,  and 
became  a  hona  fide  holder  thereof  without  notice  of  the  circum- 
stances under  which  it  was  made. 

The  defense  was  that  Ferine  had  no  authority  to  indorse  Eng- 
lish's name  upon  the  note,  and  that  he  did  so  in  pursuance  of  a 
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conspiracy  to  cheat  and  defraud  him.     It  was  claimed  that  Ferine 
had  such  authority  by  virtue  of  the  following  agreement : 

"  An  agreement  made  and  entered  into  this  8th  day  of  January, 
1,872,  between  Nathan  English  of  the  town  of  Greece,  Monroe 
county,  New  York,  of  the  first  part,  and  M.  B.  Ferine  of  Nuuda, 
Livingston  county,  New  York,  ol  the  second  part,  wituesseth: 

"  That  whereas  the  said  Nathan  English  is  the  owner  of  a  cer- 
tain patent  right  known  as  Sipner's  &  Hooper's  Fatent  Fadlock, 
for  the  following  counties,  to  wit:  Allegany,  Cattaraugus,  Chau- 
tauqua, Livingston  and  Monroe,  in  State  aforesaid.  Now,  there- 
fore, the  said  English  hereby  agrees  to  engage  in  the  sale  of  the 
said  patent  right  with  said  Ferine  upon  the  following  terms  and 
conditions,  viz. :  The  said  English  to  furnish  said  patent,  and  the 
said  Ferine  agrees  to  do  all  the  work  and  labor  to  sell  the  same  of 
the  said  territory,  and  to  sell  said  patent  right  to  the  extent  of  said 
territory,  or  so  much  thereof  as  he  can  sell,  th^  said  counties  not 
to  be  sold  for  less  than  $300  cash,  or  negotiable  promissory  notes, 
payable  in  cash.  The  said  Ferine  agrees  to  bear  all  expenses  of 
and  attending  such  sales,  and*  in  consideration  of  such  labor  and 
furnishing  such  expenses  the  same  are  to  offset  against  the  said 
patent  right,  and  the  proceeds  of  such  sales  are  to  be  divided  sliare 
and  share  alike,  i.  e.^  each  to  have  one-half  thereof.  If  notes  are 
taken,  the  same  are  to  be  paj'able  to  the  order  of  English  &  Fer- 
ine, and  the  said  Ferine  is  authorized  to  sign  the  name,  if  necessary, 
of  English  &  Ferine  in  transacting  said  business  or  anything  inci- 
dent thereto,  and  also  to  the  end  that  said  notes,  if  taken,  may  be 
converted  into  cash  or  other  securities. 

"  Witness  the  hands  and  seals  of  the  respective  parties  this  8th 

day  of  January,  1872. 

"NATHAN  ENGLISH,  [l.  s.] 

«M.  B.  FEKINE."  [l.  s.] 

The  referee  held,  as  a  conclusion  of  law,  that  the  plaintiff  was 
entitled  to  recover  of  the  defendants  the  amount  of  said  note,  the 
sum  of  $395.25,  besides  costs,  and  ordered  judgment  accordingly. 

A.J.  WUkiUj  {or  the  appellant. 

S.  H.  Terry ^  for  the  respondent. 
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E.  Dabwin  Smith,  J. : 

The  promissory  note  upon  which  this  action  was.  brought  was 
confessedly  conceived  in  conspiracy  and  fraud,  and  was  made  and 
indorsed  and  put  in  circulation  to  deceive  and  to  cheat.  Passing 
apparently  through  a  number  of  hands  privy  more  or  less  to  the 
fraud,  or  aware  of  the  dishonesty  of  the  transaction,  it  finally 
reached  the  hands  of  the  plaintiff,  who  took  it  upon  untrue  repre- 
sentations in  regard  to  it,  but  for  a  good  consideration,  and  with- 
out notice  of  the  circumstances  under  which  it  was  made  and  put 
into  circulation.  The  question  is,  whether  the  defendant  English, 
who  was  the  purposed  victim  of  this  conspiracy  and  fraud,  who 
never,  in  person,  signed  or  saw  said  note,  or  heard  of  its  existence 
till  he  received  notice  of  protest  for  its  non-payment,  is  cut  off 
from  all  defense  to  it  on  the  ground  that  the  plaintiff  has  thus 
acquired  the  rights  of  a  hana  fide  holder  thereof. 

In  the  cases  in  which  it  has  been  held  (and  they  are  very  num- 
erous) that  the  holder  of  negotiable  commercial  paper,  received 
before  maturity  in  the  ordinary  course  of  business  and  for  full  value, 
is  protected  from  almost  every  species  of  defense  except  that  the 
instrument  was  void  by  statute,  the  paper  had  upon  its  face  the 
genuine  signature  of  the  maker  or  indorser,  or  party  sought  to 
be  charged.  Such  was  the  case  of  Chapmcm  v.  Rose  (66  N.  Y., 
137). 

In  Whitney  v.  Snyder  (2  Lans.,  477),  and  Foster  v.  Mackmnan 
(L.  R.  [4  C.  P.],  704),  in  which  it  was  held  that  when  the  party 
did  not  intend  to  execute  a  promissory  note,  but  a  different  instru- 
ment, if  guilty  of  no  laches  or  negligence  he  was  not  bound,  the 
paper  upon  its  face  bore  the  genuine  signature  of  the  defendant. 

The  referee  finds  in  this  case  that  said  note  was  indorsed  by  the 
defendant  Perine,  in  the  name  of  English  &  Perine,  and  delivered 
by  him  to  Belden.  He  does  not  find  that  English  and  Perine  were 
partners,  but  his  findings  for  the  plaintiff  upon  the  law  were  doubt- 
less made  and  based  upon  that  assumption,  upon  his  construction 
of  the  agreement  set  out  in  his  report.  This  agreement  does  not 
constitute  them  partners.  It  is  rather  a  power  of  attorney  from 
English  to  Perine,  to  sell  his  patent  right  in  the  five  counties 
named,  with  a  provision  to  account  to  him  and  pay  him  half  the 
proceeds  of  sales  as  a  compensation  for  his  services,  with  a  special 
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power  to  convert  the  notes,  if  any  were  received  on  a/ileg,  into 
money  by  indorsement  for  that  purpose  These  parties  never  held 
themselves  out  to  the  public  as  partners,  never  did  any  business  in 
a  partnership  name,  and  the  fact  of  the  making  of  this  agreement 
was  probably  known  only  to  the  parties  and  to  the  persons  con- 
cerned in  getting  up  this  note,  and  such  persons  as  they  may  have 
communicated  it  to  in  furtherance  of  the  scheme  of  fraud.  The 
plaintiff  testified  that  the  defendant  Mills  informed  him,  when  he 
transferred  to  him  the  said  note,  that  English  and  Perine  were 
partners  in  the  manufacture  of  agricultural  implements,  which  was 
an  untrue  representation.  It  is  therefore  clear  that  both  the  plain- 
tiff and  MJUs,  who  are  the  only  persons  who  as  the  holders  of  this 
note  can  have  any  pretense  to  be  bona  fide  holders  of  it,  did  not 
take  it  with  any  knowledge  of  an  actual  partnership  in  fact  between 
English  and  Perine,  or  upon  any  reputation  of  an  actual  partner- 
ship between  them,  based  upon  any  acts  or  business  of  theirs,  or 
derived  from  any  holding  of  themselves  out  as  partners  to  the 
public. 

Where  partners  have  been  held  liable  upon  negotiable  paper 
fraudulently  made  or  indorsed  by  one  of  the  firm,  the  fact  of 
the  existence  of  such  partnership  has  ordinarily  been  undoubted 
and  notorious.  In  such  cases  any  person  of  the  vicinity  might 
very  properly  receive  the  partnership  paper,  upon  the  presumption 
that  it  was  lawfully  made  and  in  the  legitimate  business  of  copart- 
nership. This  presumption  very  reasonably  protects  the  hona  J&fo 
holders  of  partnership  paper  from  any  defense  by  the  defrauded 
partners.  But  this  principle  will  not  protect  the  holder  of  nego- 
tiable paper,  apparently  made  or  indorsed  by  a  copartnership  against 
the  forgery  of  such  paper ;  and  such  I  think  the  true  defense  to 
this  note.  Assuming  that  the  contract  between  English  and 
Perine,  for  certain  purposes,  constituted  them  partners  as  between 
themselves,  neither  of  them  had  any  authority  to  make  promissorj 
notes,  or  to  indorse  such  notes  in  their  joint  names,  except  as 
expressly  stipulated  in  said  agreement.  The  indorsement  of  the 
name  of  English  and  Perine  upon  this  paper  was  and  is  a  simple 
forgery.  Perine  had  no  authority  to  make  such  indorsement.  They 
were  not  general  partners.  Said  note  was  not  given  or  received  in 
any  partnership  business.     The  said  agreement  simply  authoriaed 
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Ferine  to  indorse  notes  received  on  the  sale  of  patents.  He  had 
sold  no  patents.  He  did  not  receive  this  note  on  the  sale  of  any 
patent  or  other  consideration.  He  made  the  ]ndoi*sement  without 
the  slightest  pretense  of  right,  to  cheat  and  defraad  English.  At 
most  he  was  the  agent  of  English,  under  a  special  power  to  indoi*se 
particular  notes. 

In  Parsons  on  Bills  (vol.  2,  593),  he  says :  "  Authority  to  draw, 
make,  or  indorse  a  bill,  may,  of  course,  be  given  to  an  agent.  When 
the  agent  signs  the  name  of  his  principal  without  authority  and 
with  a  malicious  intent,  it  is  a  forgery."  That  is  precisely  this  case. 
Bishop  on  Criminal  Law  (vol.  2,  §  528)  defines  forgery  as  follows : 
**  Forgery  is  the  fraudulent  making  of  a  false  writing,  which,  if 
genuine,  would  be  apparently  of  some  legal  efficacy."  (4  Black. 
Com.,  247 ;  Rex  v.  Taylor,  2  East  P.  C,  852,  853.)  The  false 
making  of  a  note  or  other  instrument  is  forgery.  (Jiex  v.  Pwrks^ 
2  Leach  [4th  ed.],  775,  785 ;  2  K.  S.,  693,  §  33.)  Here  was 
the  making  of  a  false  indorsement,  which  was  equivalent  to  making 
a  &lse  instrument  with  intent  to  defraud,  etc.  {Rex  v.  Hart,  B.  & 
H.  Lead.  Crim.  Cas.,  468.)  This  is  a  "  false  signature  made  with 
intent  to  deceive,"  which  is  the  precise  case  stated  by  Justice 
Etre,  in  Rex  v.  Taylor  {supra),  and  cited  with  approval  in  The 
PeopU  V.  Fitch  (1  Wend.,  200). 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Present —  Mullin,  P.  J.,  Smtth  and  Morgan,  JJ. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event. 


CAROLINE  W.  CAMP,  Plaintiff,  v.  ASHBEL  H.  BAENET, 

Defendant. 

Beoeker  of  raUroad—peraanaUy  UabU  for  1m  oum  mtsconduei—noi  far  negUgmce 
of  employes — Actum  against — amendment  of  judgment  on  appeal. 

This  actioQ  was  brought  against  the  defendant,  who  was  operating  and  managing 
the  Bnffalo,  Corry  and  Pittsburg  railroad,  as  a  receiver  duly  appointed  by  the 
United  States  District  Court,  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff  while  traveling  as  a  passenger  on  the  railroad.    Upon  appeal 
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from  a  judgment  recovered  by  the  plaintiff  upon  the  trial  of  the  said  action,  kdd, 
that  the  record  and  proceedings  should  be  modified  so  as  to  make  the  judg- 
ment against  the  defendant  as  receiver  only,  and  not  against  him  personally,  and 
that,  as  so  modified,  it  should  be  affirmed. 

If,  in  such  case,  a  receiver  desires  the  protection  of  the  court  by  which  he  was 
appointed,  he  must  apply  thereto  for  an  injunction,  and  in  case  he  fail  so  to  do, 
the  action  at  law  may  proceed  as  though  permission  to  bring  the  same  had  been 
received  from  such  court    (Per  Smith,  J.) 

A  receiver  is  personally  liable  to  persons  sustaining  loss  or  injury  by  or  through 
his  own  neglect  or  misconduct ;  but  for  the  neglect  or  misconduct  of  those 
employed  by  him  in  the  performance  of  the  duties  of  his  office,  he  is  only  liable 
in  an  action  brought  against  him  as  receiver,  and  any  judgment  recovered 
therein  must  be  made  payable  out  of  flinds  in  his  hands  as  such  receiver.  (Per 
MULLIN,  P.  J.) 

Motion  for  a  new  trial,  on  exceptions  taken  at  the  Circuit  and 
ordered  to  be  heard  at  the  General  Term  in  the  first  instance.  The 
action  was  brought  to  recover  for  personal  injuries  received  by  the 
plaintiff  while  she  was  being  transported  from  the  town  of  Brock- 
ton, in  this  State,  to  the  town  of  Cony,  in  the  State  of  Pennsyl- 
vania, upon  a  railroad  between  said  places,  operated  by  the 
defendant.  The  plaintiff  recovered  a  verdict  at  the  Circuit  of 
$1,250.  The  defendant  was  operating  and  managing  said  railroad 
as  a  special  receiver  of  the  Buffalo,  Corrj  and  Pittsburg  railroad, 
in  bankruptcy,  duly  appointed  by  the  District  Court  of  the  United 
States  for  the  northern  district  of  New  York. 

JS.  G.  Spraffue,  for  the  plaintiff. 

Sherman  S.  Rogers^  for  the  defendant. 

E.  Dabwin  Smtth,  J. : 

By  the  order  appointing  the  defendant  receiver,  he  was  vested  with 
all  and  singular,  the  estate,  franchises,  property  and  effects,  of  every 
name  and  nature  and  description,  belonging  to  the  Buffalo,  Corry 
and  Pittsburg  Railroad  Company ;  and  he  was  authorized  to  employ 
such  assistants,  operatives,  mechanics,  laborers  and  firemen  as  he 
might  deem  necessary;  to  purchase  supplies;  to  borrow  or  hire  such 
rolling  stock,  and  make  such  running  arrangements  into  connecting 
lines,  as  he  should  deem  necessary ;  and  to  operate  the  railroad  of  said 
company  from  Brockton  to  Corry ;  and  that  he  have  all  the  usual 
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powera  of  receivers  in  like  cases,  as  provided  by  the  rules  and  practice 
of  said  court.  At  the  close  of  the  evidence  in  the  case,  the  counsel  for 
the  defendant  requested  the  court  to  decide,  that  inasmuch  as  the 
defendant  was  operating  said  railway  as  receiver  only,  and  pursu- 
ant to  the  order  aforesaid,  he  could  not  be  made  personally  liable 
in  this  action  for  the  injuries  received  by  the  plaintiff.  The  court 
refused  so  to  decide,  and  the  counsel  duly  excepted.  The  court 
then  charged  the  jury  that  the  defendant  should  be  held  in  this 
action  to  the  ordinary  liability  of  a  common  carrier  of  passengers 
by  railroad,  and  also  that  the  defendant  was  to  be  treated  in  this 
action  as  if  the  defendant,  at  the  time  of  the  injury,  had  been  carry- 
ing an  said  railroad  for  his  own  personal  benefit  and  advantage.  To 
both  these  propositions,  the  defendant's  counsel  duly  excepted. 
These  exceptions  all  present  substantially  the  single  point,  whether 
the  defendant,  being  in  fact  a  receiver  of  said  railroad,  can  be  held 
personally  liable  to  the  plaintiff  for  the  injury  for  which  this  action 
was  brought.  No  reasonable  doubt,  I  think,  can  exist,  if  the  action 
had  been  brought  against  the  defendant  as  receiver,  by  leave  of  the 
court  appointing  the  defendant  such  receiver,  that  the  action  could 
be  maintained.  This  point  was  distinctly  decided  by  the  Supreme 
Court  of  Ohio,  in  the  case  of  Mea/rs^  Adminietrator,  v.  Holhraok 
et  eU.j  Receivers^  etc.y  of  the  Golwmhvs^  P.  and  I.  R.  R.  Qo.  (20 
Ohio,  137).  It  was  there  held  that  the  receivers  were  the  govern- 
ing power  operating  said  railroad,  and  the  only  persons  having 
authority  to  employ,  direct,  control  and  dismiss  the  various  agents 
employed  by  them  to  operate  said  railroad,  and  that  the  various 
employes  of  the  said  receivers  were  their  servants  and  agents,  and 
they  were  responsible  for  injuries  resulting  from  their  negligence 
in  the  discharge  of  their  duties  assigned  to  them  respectively.  The 
ruling  at  the  Circuit  was  doubtless  made  upon  the  ground  that  the 
defendant,  being  thus  the  acting,  directing  and  governing  power  in 
operating  said  railroad,  and  the  only  tangible  principal  known  to  the 
public,  the  plaintiff  had  a  right  to  hold  him  responsible  for  the 
discharge  of  the  duty  of  the  common  carrier  in  respect  to  her,  as 
assumed  when  he  received  her  money  in  payment  for  her  safe 
transportation  over  said  railroad,  and  that  the  contract  was  formally 
and  nominally  with  him  personally.  This  view  of  the  defendant's 
liability  is  held  in  several  cases  in  the  Supreme  Court  of  Vermont. 
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In  the  case  of  Blumenthal  v.  Brainerd  et  aZ.  (38  Vt.,  407),  the 
defendants  were  operating  the  Vermont  Central  and  Vermont  and 
Canada  railroads,  as  receivers,  under  the  appointment  of  the  Court 
of  Chancery  of  that  State,  and  claimed,  b&  the  defendant  does  in 
this  case,  that  they  were  only  liable  to  account  as  oflScers  of  that 
court.  The  court  held  that  the  mere  fact  that  the  defendants  were 
acting  as  receivers  under  the  appointment  of  the  Court  of  Chancery, 
could  not  be  recognized  as  a  defense  to  a  suit  at  law  for  a  breach 
of  any  duty  or  obligation  which  was  assumed  by  them  while  acting 
as  such  receivers,  and  referred  to  the  case  of  Sprague  v.  Smith  (28 
Vt.,  425),  where  it  was  held  that  trustees  operating  a  railroad  and 
exercising  its  franchises,  were  responsible  for  the  negligence  of  the 
operatives  under  their  control.  The  same  doctrine,  in  respect  to 
trustees  operating  a  railroad,  was  held  in  Rogers  v.  Wheeler  (43  N. 
Y.,  602 ;  S.  C,  2  Lans.,  486) ;  and  in  BaUou  v.  Famum  (9  Allen,  47). 
Executors  and  administrators  also  are  personally  liable  upon  all  con- 
tracts made  J^y  them  after  the  death  of  the  testator.  {Ferrin  v. 
Jfyrick^^bl  N.  T.,  315.)  Receivers  stand  in  the  same  general  posi- 
tion with  other  trustees  having  an  independent  power  of  control  in 
the  affairs  of  business,  and  are  primarily  responsible  for  their  affirm- 
ative acts  and  neglects  and  contracts,  and  for  the  negligence  of 
those  in^their  employ.  The  only  exception  in  favor  of  receivers, 
or  distinction  between  them  and  other  trustees,  is,  that  they  are 
and  officers  of  the  court  appointing  them,  and  are  under  its  control 
and  protection.  But  this  protection  is  only  accorded  to  them  on 
their  own  application,  and  is  granted  or  refused  by  the  court 
appointing  them  in  its  discretion,  depending  upon  the  circum- 
stances of  each  case,  as  is  held  in  the  case  of  Blumenthal  v.  Brain- 
erd {supra)  ;  Story's  Equity,  833;  and  Parker  v.  Browning  (8  Paige, 
388) ;  Angel  v.  Smith  (9  Vesey,  336).  The  case  of  Morse  v.  Brain- 
erd et  al.  (41  Vt.,  551),  illustrates  and  confirms  this  view.  In 
that  case  an  action  at  law  was  commenced  against  the  defendants, 
who  were  in  fact  receivers,  for  the  loss  and  damage  sustained  by 
injury  to  a  carload  of  cattle  transported  over  the  road  in  charge 
of  the  said  defendants  as  such  receivers.  That  action  was  restrained 
by  injunction  from  the  Court  of  Chancery,  and  the  cause  of  action 
was  brought  into  that  court  and  disposed  of  by  a  reference  to  a 
master.     This  was  upon  the  assumption  that  it  was  no  defense  at 
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law,  that  the  defendants  were  officere  appointed  by  and  acted 
under  the  authority  of  the  Court  of  Chancery.  If  the  receiver 
in  such  case,  seeks  the  protection  of  the  court  by  which  he  was 
appointed,  he  must,  in  proper  form,  invoke  such  protection  by 
injunction;  and  it  follows  I  think,  in  such  a  case,  that  if  the 
receiver  does  not  ask  for  such  protection  from  the  proper  court, 
the  action  may  proceed  a^inst  him  at  law,  and  he  must  be 
deemed  to  have  waived,  if  need  be,  such  ground  of  objection  to 
the  action,  or  to  have  voluntarily  elected  to  defend  the  action  at 
law  to  the  same  effect  as  if  leave  had  been  given  by  the  proper 
court  to  the  institution  of  such'  suit  at  law.  The  Supreme  Court 
of  Massachusetts  recognized  this  principle  in  Paige  v.  Smith  (99 
Mass.,  395)  and  held,  as  the  defendants  were  liable  to  be  sued  at 
law  in  Vermont,  they  must  be  held  so  liable  in  that  State.  The 
action  in  this  case  was  a  proper  one  to  be  tried  at  law,  and  if 
application  had  been  made  to  the  District  Court  to  restrain  the 
action,  I  should  think  that  court  might .  very  properly  have 
refused  such  order  and  allowed  the  cause  to  proceed  to  trial  and 
judgment  at  law,  and  have  directed  the  receiver  to  defend  the 
same  and  abide  by  the  decision  of  the  court ;  and  if  it  were  of  any 
practical  consequence,  I  do  not  see  why  the  record  might  not  now 
be  amended,  and  the  judgment  be  entered  and  affirmed  as  against 
the  receiver  in  form,  to  the  same  effect  as  if  he  had  in  fact  been 
sued  as  receiver. 

MULLIN,  P.  J. : 

A  receiver  is  personally  liable  to  persons  sustaining  loss  or 
injury  by  or  through  his  own  neglect  or  misconduct.  For  the 
neglect  or  misconduct  of  those  employed  by  him,  in  the  perform- 
ance of  the  duties  of  his  office,  he  is  not  personally  liable.  The 
action  in  such  a  case  must  be  brought  against  him  as  receiver,  and 
the  judgment,  if  a  recovery  is  had  in  the  action,  must  be  made 
payable  out  of  the  fund  in  his  hands  as  receiver.  Divesting  the 
owner  of  his  property,  and  vesting  the  title  and  possession  of  it 
in  another,  is  the  exercise  of  sovereign  authority,  whether  it  is 
exercised  by  the  legislature  itself,  or  by  the  courts  of  equity  or  of 
law  or  other  agent ;  and  the  receiver  when  appointed  is  the  same 
agent  of  the  power  appointing  him,  and,  like  all  public  agents,  is 
Hun— Vol.  IV.  48 
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not  personally  liable  for  acts  done  in  the  legitimate  business  of  the 
agency.  The  judgment  in  the  ease  is,  in  my  opinion,  erroneous, 
and  sliould  be  reversed.  But  as  it  is  within  the  power  of  the 
court  to  allow  the  proceedings  to  be  amended  so  as  to  make  the 
suit  a  suit  acrainst  defendant  as  receiver^  and  the  judgment  payable 
out  of  the  fund  in  the  hands  of  the  receiver,  instead  of  by  him 
personally,  I  am  in  favor  of  allowing  the  amendment;  and  as 
amended  the  judgment  should  be  affirmed. 

Morgan,  J.,  thinks  that  the  action  cannot  be  maintained  against 
the  defendant  personally,  but  concurs  in  the  opinion  that  the 
record  and  proceedings  may  be  amended  so  as  to  make  the  judg- 
ment against  the  defendant  as  receiver^  and  in  that  shape,  affirmed. 

Ordered,  that  the  record  and  proceedings  be  amended  so  as  to 
make  the  suit  and  judgment  against  the  defendant  as  receiver,  and 
as  so  amended,  judgment  affirmed. 


NATHANIEL  S.  GILBERT,  Rkspondbnt,  v.  THE  NEW 
YORK  CENTRAL  AND  HUDSON  RIVER  RAILROAD 
COMPANY,  Appellant. 

DeUvery  of  property  to  carrier  —  uihen  tUU  wate  in  coneignee— Demand, 

The  plaintiff  entered  into  an  agreement  with  Park  &  Co.  of  New  York,  by  which 
he  was  to  fiU  certain  casks  flirnished  by  them,  with  cider,  have  them  loaded 
upon  the  cars  at  Lockport,  each  car  to  contain  fifty  casks,  take  a  receipt  there- 
for, and  transmit  that,  with  a  draft  for  the  price,  to  the  purchasers.  After  cer- 
tain of  the  casks  had  been  delivered  to  the  defendant,  and  while  it  was  waiting 
for  enough  to  fill  a  car,  eleven  of  them  were  found  to  be  missing.  HM^  that 
the  title  to  the  cider  did  not  vest  in  the  purchasers  until  a  car  was  loaded  and  a 
receipt  taken;  and  that  plaintiff  was  entitled  to  maintain  aYi  action  for  the  cider. 

In  such  a  case  no  demand  need  be  made  before  commencing  the  action. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  the  value  of  eleven  casks  of 
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cider  delivered  to  the  defendant,  to  be  transported  to  New  York. 
It  appeared  that  the  casks  in  which  the  cider  was  placed,  were  sent 
to  the  plaintiff  by  Park  &  Co.,  the  ownere  of  them,  to  be  tilled 
with  cider  and  then  returned  to  them  over  the  defendant's  road^ 
from  Lockport  to  the  city,  of  New  York.  The  arrangement  was, 
that  plamtiff  should  deliver  the  cider  in  the  casks  at  the  defend- 
ant's depot  in  Lockport,  and  have  it  loaded  upon  a  carj  each  load 
to  consist  of  fifty  casks,  take  a  shipping  receipt  for  the  cider 
•when  so  loaded,  and  transmit  that,  accompanied  by  a  draft  for  the 
price,  to  the  purchaser.  After  a  portion  of  the  cider  had  been 
received  by  the  defendant  at  its  freight-house  at  Lockport,  and 
while  it  was  waiting  for  casks  enough  to  be  delivered  to  till  a  car, 
it  was  discovered  that  eleven  of  the  casks  first  delivered  were  miss- 
ing. This  action  was  brought  to  recover  the  value  of  the  cider 
so  lost. 

Laning  dk  WiUettj  for  the  appellant.  The  cider  had  been  sold 
and  delivered  to  Rufus  Park  &  Co.,  according  to  the  terms  of  sale, 
and  the  plaintiff  had  neither  title  nor  possession  of  any  of  the 
property  lost,  at  the  time  such  loss  occurred.  {Ghroat  et  al,  v.  Oile^ 
51  N.  Y.,  431-437 ;  Olyphant  v.  Baker^  6  Denio,  379,  382 ;  Terry 
V.  Wheeler^  25  N.  Y.,  520,  525 ;  Waldran,  et  al.  v.  Romavn,  22 
id.,  368 ;  Krvlder  v.  EUism^  47  id.,  36 ;  Thompson  v.  Fa/rgo, 
49  id.,  188;  Rog&ra  et  oL.  v.  Wheeler  et  dL.^  52  id.,  262,  266.) 
If  the  cider  was  received  by  the  defendant  as  warehouseman,  then 
the  plaintiff  could  not  recover,  no  demand  having  been  made  for 
the  property,  (y/hiimsy  v.  Sla/vosorh^  30  Barb.,  276;  Brown  v. 
Cooh^  9  Johns.,  361.) 

Thomas  M.  Websiter^  for  the  respondent.  No  demand  was  neces- 
sary. The  defendant  was  requested  to  ship  it,  and  failed  to  do  so, 
and  the  plaintiff  had  to  replace  t^e  cider  for  shipment.  {The 
Ba/nk  of  Rochester  v.  Jones^  4  N.  Y.,  497 ;  Jones  v.  Brad/ner^  10 
Barb.,  193.) 

MULLIN,  P.  J. : 

So  far  as  Danibls,  J.,  considered  the  questions  arising  in  this 
case,  I  entirely  concur  with  him   in   his  opinion,  delivered  on 
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deciding  the  motion  for  a  new  trial.  There  are  two  or  three  points 
not  discussed  by  liim,  wliich  it  may  be  proper  to  consider  briefly. 

The  appellant's  counsel  insists,  in  his  points  on  the  argument  of 
the  appeal,  that  on  delivery  to  the  defendant  of  the  barrels  of  cider 
that  have  been  lost  or  mislaid,  the  title  vested  in  Park  &  Co.,  the 
consignees,  and  that  thereafter  the  plaintiff  had  no  interest  in  the 
property. 

It  was  competent  for  the  parties  to  the  sale  to  agree  as  to  what 
acts  should  be  done  by  the  vendor  before  title  should  vest  in  the 
purchaser ;  and  until  such  acts  were  done  the  title  would  not  pass. 
{Kdley  v.  Upton,  5  Duer,  336 ;  Story  on  Sales,  §  296,  a.)  The  title 
to  property  does  not  pass  upon  the  completion  of  a  contract  of 
purchase  and  sale,  until  delivery  of  the  property,  unless  it  is  so 
intended  by  the  parties.  {Macomher  v.  Parker ^  13  Pick.,  178; 
ReddU  V.  Varmer,  20  id.,  280 ;  Oh/pJiant  v.  Baker,  6  Denio,  379.) 
It  is  manifest  in  this  case  that  such  was  not  the  intention  of  the 
parties.  No  credit  for  the  price  was  contemplated,  yet,  if  the  title 
passed,  the  plaintiff  could  not  have  sued  for  the  price  until  he  had 
not  only  delivered  the  property  to  the  defendant,  but  had  it  loaded 
on  the  cars  and  obtained  its  receipt  for  the  same  on  account  of  the 
purchaser.  The  title  might  pass  to  the  purchaser,  and  yet,  by  the 
agreement,  the  purchase-money  not  be  payable  until  the  happening 
of  some  future  event,  or  until  the  performance  of  some  act  by  the 
vendor. 

In  the  absence  of  any  such  specific  agreement  as  to  delays  of 
payment,  and  further  acts  by  the  agreement  to  be  performed 
by  the  vendor,  will  not  the  law  presume  that  it  was  the  under- 
standing of  the  paities  that  title  should  not  pass  until  the  perform- 
ance of  those  acts,  rather  than  that  the  agreement  was  that  title 
should  pass  and  payment  be  postponed  ?  It  seems  to  me  that  it 
would. 

The  defendant  was  not  liable  to  the  plaintiff  as  a  carrier.  The 
cider  was  not  to  be  carried  for  him,  but  for  the  purchaser.  Until 
the  title  passed  to  the  purchaser,  the  cider  belonged  to  the  plain- 
tiff, and  defendant  held  it  as  warehouseman  merely.  When  the 
title  passed  it  held  the  property  as  carrier  for  the  consignea 
{Lakeman  v.  OrinneU,  5  Bosw.,  625 ;  Blossom  v.  Chriffin,  13  N. 
Y.,  569;  CoyU  v.  Western  R.  R.  Co.,  47  Barb.,  162.) 
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When  property  is  sold  to  be  shipped  by  cars  or  other  public  con- 
veyance, ordinarily  the  title  passes  on  delivery  to  the  carrier ;  but, 
as  I  have  already  suggested,  it  was  competent  for  the  parties  to 
agree  upon  the  acts  which  the  vendor  should  perform  before  the 
title  passed;  and  in  this  case  the  title  did  not  pass  until  defend- 
ant's receipt  was  obtained ;  and  as,  by  the  arrangement  between  the 
plaintiff  and  defendant,  the  cider  was  to  be  shipped  by  the  car- 
load, and  the  car  held  fifty  barrels,  the  receipt  could  not  be 
required  by  the  plaintiff  until  the  fifty  barrels  were  put  on 
the  car. 

Upon  the  evidence  in  the  case,  no  demand  of  the  cider  was 
necessary  before  suit.  It  was  placed,  by  the  direction  of  the 
agents  of  the  defendant,  on  a  platform,  erected  for  the  deposit  of 
property  intended  to  be  forwarded  by  its  cars.  Upon  such  deliv- 
ery it  became  responsible  for  it ;  and  it  was  clearly  established  that 
eleven  barrels  were  delivered  to  it  which  it  did  not  account  for ; 
five  of  which,  it  seems  to  have  been  conceded,  were  carried  off  by 
some  person  other  than  the  plaintiff;  and  the  remaining  six  were 
shown  to  have  been  delivered,  if  Shook  was  believed ;  and  which 
defendant's  agent  conceded  could  not  be.  No  demand  under  such 
circumstances  was  necessary. 

The  judgment  and  order  refusing  a  new  trial  must  be  affirmed. 

Judgment  and  order  affirmed. 


Lff  THE  Mattee  op  the  APPLICATION  OF  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant,  for  the  Appointment  of  Commissioners 
TO  Appraise  Lands  of  JAMES  SWEENEY  and  oihers, 
Respondents. 

BaHroad  Co,  —  chapter  287,  Imvm  of  1869  — ^proceedings  to  take  land  after  eompleUon 
of  road  —  tohai  petition  mtiat  eoniain. 

Where  a  railroad  company,  after  having  located  and  completed  its  road,  institutes 
proceedings,  under  chapter  237,  Laws  of  1869,  to  acquire  title  to  other  lands 
necessary  for  the  convenient  transaction  of  its  business,  the  petition  need  not 
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state  all  the  facts  which  are  required  in  the  original  petition;  nor  is  it  necessary 
to  make  and  file  the  maps  which  are  required  when  the  company  first  applied 
to  acquire  lands  for  its  road. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  the 
petitioner's  application  for  tlie  appointment  of  commlBsioners  to 
appraise  the  compensation  to  be  paid  for  certain  lands  of  the 
respondents,  sought  to  be  taken  by  the  petitioner  for  railroad 
purposes. 

A,  P,  Lanmg^  for  the  appellant. 

jE  C.  Spragibey  for  the  respondents. 

MULLIN,  P.  J. : 

The  land  proposed  to  be  taken  is  a  triangular  strip  lying  in  North 
Tonawanda,  between  the  track  of  the  said  petitioner's  road,  which 
runs  from  Buffalo  to  Niagara  Falls,  and  the  track  of  said  company's 
road,  running  from  Tonawanda  to  Batavia.  The  petitioner  alleges 
that  it  desires  to  connect  these  tracks,  by  a  track  laid  upon  a  curve 
extending  from  the  one  lino  to  the  other,  and  that  such  new  or 
proposed  road  or  track  would  pass  over  the  triangular  piece  of  land 
above  mentioned.  The  persons  interested  in  the  lands,  in  answer 
to  the  petition,  allege  that  the  said  land  is  not  necessary  for  the 
purposes  of  petitioner's  incorporation ;  that  the  line  or  route  of 
the  railroad  of  petitioner  has  never  been  located  over  or  upon  the 
lands  in  question,  or  any  part  thereof ;  that  no  notice  has  ever  been 
served  upon  them,  or  either  of  them;  that  no  map  or  profile  of 
the  intended  route  has  ever  been  made  or  filed,  nor  has  any  notice 
been  given  to  the  parties  interested  in  said  land  that  it  was  intended 
to  locate  the  route  of  said  road  over  said  land ;  that  the  land  in 
question  is  not  in  the  located  or  adopted  route  of  said  road,  and 
that  such  route  has  not  been  changed. 

The  issues  joined  by  the  petition  and  answers  thereto,  were  tried 
at  a  Special  Term  held  in  the  city  of  Buffalo;  and  for  the  pur- 
poses of  the  trial,  it  was  admitted  by  the  parties : 

First.  That  the  land  described  in  the  petition  is  not  embraced 
within  the  route  of  the  petitioner's  road,  laid  out  and  designated 
on  the  map  of  the  route  adopted  by  it. 
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Second.  The  line  of  said  road  does  not  pass  over  or  through  the 
premises  in  question. 

Third.  The  line  of  said  road  has  not  been  changed  so  as  to  pass 
over  or  through  the  said  premises. 

Fourth.  That  petitioner  seeks  to  obtain  said  land  to  build  a  line 
connecting  the  Niagara  Falls  branch  with  the  Batavia  and  Tona- 
wanda  branch. 

Fifth.  The  said  premises  are  not  necessary  for  the  purposes  of 
petitionei''s  road  as  now  constructed  and  operated,  except  for  the 
purpose  of  making  the  connection  aforesaid.  If  such  connection 
is  not  made  at  the  point  proposed,  the  land  in  question  is  not 
^  required  for  the  purposes  of  the  petitioner's  incorporation  ;  but  it 
is  necessary  for  the  purposes  of  petitioner's  incorporation,  that  such 
connection  be  made. 

After  hearing  the  parties  and  considering  the  evidence,  the  court 
dismissed  the  petition  with  ten  dollars  costs. 

It  being  conceded  by  the  parties  that  it  was  necessary  for  the 
purpose  of  petitioner's  incorporation,  that  the  tracks  of  its  two 
branches  should  be  connected,  and  it  not  being  alleged  or  shown 
that  a  track  to  connect  them  could  be  laid  over  other  lands  in  the 
vicinity  so  as  to  produce  less  injury  to  the  owners  of  the  land  than 
is  done  to  the  owners  of  the  land  in  question,  we  must  assume 
that  the  court  dismissed  the  petition  because  the  petition  did  not 
set  forth  the  matters  required  to  be  alleged  therein  by  the  general 
railroad  act,  and  the  acts  amendatory  thereof. 

The  question  for  us  to  consider  on  this  appeal  is,  whether,  when 
a  railroad  company  has  located  its  road  and  completed  it,  and  com< 
plied  with  the  requirements  of  the  statute  in  acquiring  its  lands, 
and  it  becomes  thereafter  necessary  for  the  convenient  transaction 
of  its  business,  and  in  furtherance  of  the  object  of  its  incorpora- 
tion, to  acquire  additional  land,  it  must  allege  in  the  petition  pre- 
sented in  order  to  acquire  such  additional  land,  the  same  facts 
which  are  required  to  be  alleged  in  the  original  petition,  and  to 
make  and  file  the  same  maps,  etc.,  required  to  be  made  and  tiled 
when  it  liibt  applied  to  acquire  lands  for  its  road. 

Section  14  of  the  general  railroad  act  of  1860,  required  the  com- 
pany to  state  in  its  petition  : 

First.  A  description  of  the  land  sought  to  be  acquired. 
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Second.  That  the  companj  is  duly  incorporated ;  that  it  is  its 
intention,  in  good  faith,  to  construct  and  finish  a  railroad  between 
the  places  mentioned  in  its  charter. 

Third.  That  the  capital  stock  has  been  in  good  faith  subscribed. 

Fourth.  That  the  line  of  its  road  has  been  surveyed,  and  a  map 
or  survey  by  which  such  line  is  designated  and  located  according  to 
such  survey,  and  filed  certificates  of  such  location,  signed  by  a 
majority  of  the  directors,  in  tlie  clerk's  oflSces  of  the  several 
counties. 

Fifth.  That  the  land  described  is  required  for  the  purpose  of 
constructing  or  operating  its  road,  and  that  the  company  has  not 
been  able  to  acquire  title  thereto,  and  the  reasons  for  such  inability. 

Sixth.  The  names  and  residences  of  the  owners,  and  whether 
any  are  infants,  etc. 

It  will  be  seen  that  there  is  not  in  this  section,  nor  is  there  in 
the  act  of  1850,  any  manifestation  of  an  intention  to  allow  rail- 
road companies  incorporated  under  it  to  acquire  lands,  except  for 
its  main  line  and  appendages.  After  it  has  completed  its  line,  its 
power  to  acquire  land  is  at  an  end  under  the  original  act,  except  in 
cases  where  the  title  acquired  has  failed ;  then  by  section  21,  of 
the  act  of  1850,  it  may  proceed  to  acquire  other  lands.  Chapter 
237,  of  the  Laws  of  1869,  remedies  this  omission,  if  it  was  one,  in 
the  general  law,  and  authorizes  railroad  companies,  at  any  time 
after  the  construction  of  any  railroad  operated  by  steam,  to  acquire 
land  for  the  purposes  of  its  incorporation,  or  of  running  and 
operating  its  road,  in  addition  to  what  it  has  already  acquired,  by 
purchasing  the  same,  or  by  paying  such  damages  to  the  party 
injured  as  may  be  agreed  upon  ;  but  if  the  company  for  any  cause 
shall  be  unable  to  agree  for  the  purchase  of  such  lands,  it  may 
proceed  to  acquire  title,  and  to  ascertain  and  appraise  damages  in 
the  manner  and  by  the  proceedings  in  said  act  prescribed. 

The  whole  question  turns  upon  the  constniction  to  be  given  to 
the  last  clause  above  cited.  Did  the  legislature  mean,  and  is  it  the 
reasonable  construction  of  this  clause,  that  the  petition  to  acquire 
a  few  rods  of  land  for  the  purpose  of  placing  upon  it  a  wood-shed 
or  water-tank,  or  for  a  ditch  to  convey  water,  etc.,  or  to  fence  the  land 
of  the  company,  shall  contain  the  same  allegations  as  are  required 
to  be  made  in  the  original  petition,  and  the  same  or  any  maps  to  be 
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filed,  as  are  required  to  be  made  and  filed  upon  such  original  appli- 
cation. 

Why  should  the  petition  to  acquire  additional  land,  allege  that 
it  is  the  intention  to  construct  and  finish  a  railroad  between  the 
termini  mentioned  in  its  charter.  Such  an  allegation  would  be 
untrue,  wholly  irrelevant  to  the  proceeding,  and  of  no  benefit  to 
either  the  company  or  owners  of  the  land.  Would  it  benefit  either 
party  to  allege  that  the  capital  stock  had  been  subscribed  for,  or 
that  its  main  line  had  been  surveyed,  or  map  of  it  made  and  filed  ? 
Most  clearly  it  would  not.  Such  jillegations  have  no  relation  to  the 
new  proceeding,  and  unless  clearly  and  imperatively  required  to 
be  made,  they  ought  to  be  omitted,  and  the  petition  is  valid  with- 
out them.  The  object  in  view,  in  requiring  the  railroad  company 
to  survey  and  locate  its  line,  and  file  maps  thereof,  before  applying 
to  acquire  title  to  land,  is  to  enable  owners  to  know  where  it  crosses 
their  lands,  and  thus  enable  them  to  ascertain  the  extent  of  the 
damages  done  thereto  by  the  construction  of  the  road.  Such  a 
-consideration  has  no  application  to  proceedings  to  acquire  a  few 
rods  of  land,  and  as  to  which  the  damages  would  be  the  same  in 
whatever  manner  the  track  crossed  it.  The  company,  as  I  under- 
stand the  petition,  desires  to  appropriate  the  whole  of  the  lots 
described  in  the  petition. 

I  do  not  intend  to  hold  that  the  petition  required  by  the  act  of 
1869  may  contain  one  set  of  allegations  when  the  land  is  a  large 
parcel,  and  other  and  different  ones  when  it  is  a  small  parcel.  What 
I  do  intend  to  hold,  is,  that  allegations  may  be  omitted  in  petitions 
under  the  act  of  1869,  which  are  essential  in  the  act  of  1850.  In 
construing  these  acts,  i-egard  must  be  had  to  the  end  to  be  attained 
by  them,  rather  than  to  the  words  of  the  act. 

The  only  map  that  could  reasonably  be  required  to  be  filed,  would 
be  one  showing  the  location  of  the  road  over  the  lands  proposed  to  be 
taken,  but  that  is  not  the  map  required  to  be  filed  by  the  act  of  1850. 

I  am  of  the  opinion  that  the  order  should  be  reversed,  and  pro- 
ceedings remitted  to  the  Special  Term,  with  directions  to  appoint 
commissioners.  The  question  being  a  new  one,  costs  are  given  to 
neither  party. 


Ordered  accordingly. 
Hun— Voj..  IV.       49 
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MARY  A.   OLEMENCE,  Plaintiff,  v.  THE  CITY  OF 
AUBURN,  Defendant. 

8idMDaXks — aUepneai  of  grade  of—  UabiUty  of  cUyfor  iiyuriea  occasioned  by. 

The  comttion  council  of  the  city  of  Auburn  having  established  the  grade  for  a 
portion  of  one  of  the  sidewalks  therein  at  three-quarters  of  an  inch  to  the 
foot,  it  was  found  that,  at  the  junction  of  the  old  with  the  new  sidewalk, 
there  was  a  difference  of  level  of  six  inches;  to  obviate  which,  the  common 
council  directed  that  the  stone  joining  the  new  with  the  old  sidewalk  be  laid 
on  a  slope  of  six  inches  in  about  three  and  one-half  feet.  The  plaintiff,  in  pass- 
ing along  the  said  sidewalk,  at  a  time  when  the  said  stone  was  covered 
with  about  one  inch  of  snow,  slipped  thereon,  fell  and  was  injured.  Edd^ 
that  it  was  negligence  on  the  part  of  the  dty  to  have  this  stone  so  laid,  and 
that  it  was  liable  to  the  plaintiff  for  the  injuries  sustained  by  her. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Terra,  after  a  nonsuit  directed  by  the 
court. 

Oeorge  F.  Comatock^  for  the  plaintiff.  A  city  is  not  liable  for 
not  constructing  public  improvements,  and  the  question  of  whether 
they  shall  be  constructed  is  a  judicial  discretion,  but  after  having 
decided  to  construct  and  undertake  the  improvements,  then  the 
corporation  acts  ministerially,  and  is  liable  in  damages  to  the  per- 
son injured  by  the  unskillful,  negligent  or  unsafe  construction  of 
them,  or  failure  to  keep  them  in  proper  condition.  (Shearman  & 
Redfield  on  Negligence  [8d  ed.,  1874],  183,  §  124 ;  4  Abbott's  Digest 
[new  ed.],  460,  §  144 ;  The  Rochester  White  Lead,  Co.  v.  The  City 
of  RocTiester^  3  Comst.,  463 ;  Huston  v.  The  May  or ^  6  Seld.,  163 ; 
Conrad  v.  The  Village  of  Ithaca,  16  N.  Y.,  158 ;  Weet  v.  The 
Trvstees  of  the  Village  of  Brochport,  16  id.,  161 ;  Barton  v.  The 
City  of  Syracuse,  37  Barb.,  293 ;  affirmed,  36  N.  Y.,  54 ;  Leioen- 
thai  V.  The  Mayor  of  New  York,  61  Barb.,  511 ;  Alb.  L.  J., 
Dec. 26, 1874, pp.  401-403, article  "Municipal Corporations.")  The 
city  is  bound  to  construct  the  sidewalks  safely  and  properly,  and  to 
maintain  them  in  such  condition  that  they  shall  at  all  times  be  safe 
for  the  traveler.  (2  Dillon  on  Municipal  Corporations,  911,  712,  §§ 
789,  790,  791;  Whart.  on  Neg.  [1874],  §  772;  4  Abbott's  Digest 
[new  ed.],  285,  §  35 ;  WaUace  v.  New  Yorh^  18  How.,  169 ;  Morey 
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V.  The  City  of  Troy^  61  Barb.,  589 ;  AUentown  v.  Kramer^  73 
Penn.,  406;  Chicago  City  v.  \RoibinSy  2  Black,  422;  Cook's 
Highway  Laws,  1870,  p.  205.) 

Jame8  Lyon^  for  the  defendant. 


MULLIN,  P.  J. : 

The  plamtiff  is  a  resident  of  the  city  of  Auburn.  On  the  3d  Feb- 
ruary, 1872,  she  was  passing  along  the  sidewalk  on  State  street,  in 
said  city,  and  slipped  and  fell  and  injured  the  ulnar  nerve  of  the 
arm,  by  reason  whereof  she  has  suffered  a  good  deal  of  pain,  and 
was  tor  several  months  unable  to  perform  her  ordinary  labor,  and 
the  arm  was  not,  at  the  time  of  the  trial,  able  to  raise  any  consid- 
erable weight,  an^  in  the  opinion  of  the  physician,  will  never  be 
restored  to  its  normal  condition. 

Some  four  or  five  years  before  the  accident,  the  owner  of  the  lot 
in  front  of  which  this  walk  was  laid,  desired  to  relay  and  repair 
it^  and  applied  to  the  chairman  of  the  street  committee  of  the 
common  council  to  fix  the  grade  of  the  sidewalk.  A  grade  was 
established  having  a  descent  of  three-quarters  of  an  inch  to  the 
foot.  It  was  ascertained  that  if  this  grade  was  continued  to  a  cer- 
tain point  in  the  walk,  there  would  be  a  difference  of  six  inches 
between  the  new  grade  and  the  walk  immediately  adjoining.  This 
fact  being  communicated  to  the  chairman  of  the  street  committee, 
he  directed  that  the  stone  which  was  used  to  fill  up  the  gap  between 
the  new  and  old  grades,  be  laid  on  a  slope,  having  a  descent  of 
six  inches  in  about  three  and  a  half  feet. 

On  the  day  of  the  injury  it  had  snowed  in  the  morning  so  that 
at  the  time  the  plaintiff  was  passing  along  the  walk  in  question, 
there  was  some  half  an  inch  of  snow  on  the  walk,  which  con- 
cealed the  descent  so  that  a  person  unacquainted  with  the  grade 
would  not  be  likely  to  observe  it.  The  plaintiff  not  perceiving  it 
stepped  upon  the  stone  in  question,  and  immediately  slipped  and 
fell  and  was  injured. 

On  the  trial  the  defendant  moved  for  a  nonsuit  on  two  grounds : 

Ist.  Because  the  plaintiff  was  shown  to  have  been  guilty  of  neg- 
ligence that  contributed  to  the  injury. 

8d.  That  in  establishing  the  grade  of  sidewalks,  the  common 
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council  act  judicially,  and  if  the  walk  is  laid  in  accordance  with 
the  grade  so  established,  the  city  is  not  liable. 

On  this  ground  the  court  nonsuited  the  plaintiff.  The  court 
directed  the  motion  for  a  new  trial  to  be  heard  in  the  first  instance 
at  the  General  Term. 

By  the  charter  of  the  city  of  Auburn  the  common  council  has 
power,  and  it  is  made  their  duty,  to  make,  repair  and  preserve  the 
highways,  streets,  lanes,  alleys,  bridges,  side  and  crosswalks,  and  to 
cause  them  to  be  repaired  from  time  to  time.  (Laws  1859,  chap. 
431.) 

To  make  or  repair  sidewalks  in  said  city,  the  common  council  is 
required  to  give  notice  in  writing  to  the  owners  or  occupants  of  lote 
in  front  of  which  sidewalks  are  required  to  be  made  or  repaired, 
specifying  the  work  to  be  done,  and  the  manner  spA  time  in  which 
the  work  is  to  be  done. 

The  repairs  were  made  in  conformity  to  the  directions  of  the 
chairman  of  the  street  committee,  whose  power  to  give  directions 
is  not  questioned. 

It  does  not  require  argument  to  prove  that  a  walk,  having  in  it 
a  stone  laid  upon  the  grade  having  a  descent  of  six  inches  in  the 
distance  of  three  and  a  half  feet,  is  dangerous  to  persons  not  aware 
of  such  grade.  It  is  the  duty  of  those  charged  with  the  construc- 
tion of  the  streets  and  sidewalks,  to  see  that  they  are  so  made  and 
kept  as  to  be  safe  for  all  persons  passing  along  the  same  on  foot, 
on  horseback,  or  in  carriages;  and  if  this  duty  is  not  performed, 
and  injury  results  from  the  omission,  the  municipality  is  liable  to 
respond  in  damages  to  the  person  injured.  (  Wallace  v.  The  Mayor^ 
2  Hilt.,  440 ;  Clark  v.  City  of  Lochport,  49  Barb.,  580.)  The 
common  council  of  Auburn  may  establish  such  grade  for  its  streets 
as  it  sees  fit,  and  it  is  not  responsible  lor  an  error  of  judgment  in 
establishing  such  grade.  {Rochester  White  Lead  Co,  v.  City  of 
Rochester,  3  Comst.,  463  ;  Lloyd  v.  The  Mayor,  1  Seld.,  369.)  But 
this  exemption  from  liability  does  not  relieve  the  city  from  liability, 
if,  in  sinking  or  repairing  the  street  or  sidewalk,  it  is  left  so  as  to 
be  dangerous  to  the  life  or  limbs  of  persons  passing  over  it.  (4  Abb. 
Dig.,  460,  §  144;  id.,  §  153  ;  Barton  v.  Syramse,  36  N.  Y.,  54.) 
Whether  a  walk  shall  be  on  the  same  level  with  the  street,  or  a 
foot  above  or  below,  rests  in  the  discretion  of  the  common  council} 
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and  they  are  not  liable  for  error  of  judgment,  if  they  have  failed  to 
establish  the  best  grade.  But  they  are  liable  if  they  leave  a  hole 
in  it  or  a  sudden  descent,  by  reason  of  which  persons  are  injured 
without  fault  or  neglect  on  their  part.  {Rocfiester  White  Lead  Co.  v. 
City  of  Rochester^  supra.)  There  is  no  immunity  for  such  a  wrong. 
Officers  charged  with  the  care  and  preservation  of  the  streets  and 
walks  of  a  city,  must  be  held  to  a  rigid  accountability  when  they 
omit  to  do  whatever  is  necessary  to  protect  the  public  from  injury 
by  reason  of  defects  in  such  streets  or  walks.  In  no  other  way  can 
life  or  limb  be  properly  protected  against  gross  neglect  or  the 
meanest  parsimony. 

The  nonsuit  must  be  set  aside,  and  a  new  trial  granted,  costs  to 
abide  the  event. 

New  trial  ordered,  costs  to  abide  event. 


,    4    38» 
90    S^ 

HENRIETTA    HARWOOD,   Respondent,   v.   NATHANIEL  ^^jgj 
KEECH,  Appellant.  ~^~ 

Slander  -^privileged  communieatione  -^  mdUee — haw  proved. 

Statements  made  by  a  resident  of  a  school  district,  having  a  daughter  whom  he 
wishes  to  send  to  school,  to  the  trustees  of  the  district  as  to  the  bad  character 
of  a  woman  proposed  to  be  employed  as  a  teacher,  are  privileged,  and  no  recov- 
ery can  be  had  therefor  without  proof  of  express  malice. 

Malice  is  implied  from  the  utterance  of  slanderous  charges  not  justified  or  privi- 
leged, and  a  denial  of  malicious  intent  is  of  no  avail. 

To  authorize  a  recovery  in  cases  where  the  communications  are  alleged  to  be 
privileged,  it  is  sufficient  to  prove  that  the  defendant  knew  the  charge  to  be 
false. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial  made 
upon  a  case  and  exceptions. 

This  is  an  action  for  slander.  The  plaintiff  complained  that  the 
defendant  charged  her  with  being  a  person  of  unchaste  character. 
The  defendant  alleged  that  he  was  a  resident  of  the  school  district 
in  which  the  plaintiff  taught ;  that  his  daughter  attended  plaintiff's 
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Bchool ;  and  that  the  dtatements  were  made  by  him  to  the  trufitees 
of  such  school  district,  and  were  privileged. 

Morris  cfe  Leary^  for  the  appellant. 

E.  O.  Lapham^  for  the  respondent. 

MirfLLiN,  p.  J. : 

y/The  defendant  being  a  resident  of  the  school  district  in  which  it 
was  intended  to  employ  the  plaintiff  as  a  teacher,  and  having  a 
daughter  that  he  desired  to  send  to  said  school,  it  was  not  only  his 
right  but  his  duty,  if  she  was  a  woman  of  bad  character,  to  com- 
municate to  the  trustees  such  information  as  he  possessed  in  refer- 
ence to  her  character,  and  the  communication  thus  made  was  privi- 
leged, ami  plaintiff  could  not  recover  without  proof  of  express 
malice.  /{Thorn  v.  Moser^  1  Den.,  488 ;  Starkie  on  Slander  [Wend, 
ed.,  1843],  chap.  10-13;  Townsend  on  Slander,  §209,  and  note 
1004 ;  Cockayne  v.  HodgkisBon^  5  C.  &  P.,  643.) 

To  prove  malice,  she  called  the  persons  by  whom  defendant  says 
he  was  told  the  matters  communicated  to  the  trustees,  and  they 
testified  that  they  never  told  him  any  of  the  matters  relating  to 
plaintiff's  character,  that  he  said  they  had.  (Townsend,  §§240, 
241,  and  notes  1203  and  1209.)  It  was  false,  then,  that  he  had 
been  so  told  by  the  persons  named  by  him.  He  disclaimed  any 
personal  knowledge  in  relation  to  the  plaintiff's  character,  and 
hence  the  jury  had  the  right  to  find  that  he  did  not  believe  the 
charges  he  made  against  her ;  as  he  could  not  believe  them  with- 
out some  evidence  of  their  truth.  Had  plaintiff  been  told  as  he 
claims  to  have  been,  he  would  not  be  liable,  notwithstanding  the 
charges  were  unfounded.  The  communication  to  the  trustees 
would  then  have  been  a  privileged  one ;  but  the  known  falsity  of 
the  charge  took  from  the  statement  to  the  trustees  the  immunity 
given  to  a  privileged  communication,  and  subjected  the  defendant 
to  liability  for  defamation.    (Townsend,  §  241,  and  notes  1214-1224.) 

The  defendant  swore  that  the  persons  named  by  him  informed 
him  of  the  matters  he  charged  against  the  plaintiff's  character,  as 
did  one  or  two  other  witnesses.  But  the  jury  did  not  believe  him 
or  his  witnesses.  Their  finding  is,  of  course,  conclusive  on  that 
subject. 
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Had  the  defendant  the  least  confidence  in  the  truth  of  these 
stories  he  claimed  had  been  told  him  about  the  plaintiff,  he  would 
at  least  have  called  the  three  boys  who  claimed  to  have  seen  her 
having  sexual  intercourse  with  Hazelton  in  the  school-house,  but 
he  did  not  venture  to  do  that,  and  thus  save  himself  from  the 
imputation  of  having  maliciously  slandered  an  unoffending  girl, 
who  was  endeavoring,  by  honest  labor,  to  earn  a  living.  The 
charges  were  the  most  infamous  that  a  man  could  invent  against  a 
woman.  He  struck  at  her  in  a  way  most  fatal  to  her  reputation. 
It  was  put  forward  as  prompted  by  the  defendant's  zeal  for  the 
welfare  of  the  district,  when  he  knew  it  was  false,  and  could  have 
no  other  effect  than  to  wound  and  ruin  her. 

But  this  defendant  did  not  limit  his  communication  to  the 
trustees.  He  made  the  same  imputation  against  the  plaintiff  in 
the  presence  and  hearing  of  others,  as  to  which  there  is  no  shadow 
of  claiming  them  to  be  privileged.  (Townsend,  §  243 ;  Thorn  v. 
Moser^  1  Den.,  188;  BwrUngame  v.  Burlmga/mey  8  Cow.,  141; 
SeyioXL  v.  CcMm,  8  Wend.,  291.) 

It  only  remains  to  inquire  whether  any  errors  were  committed 
in  the  rulings  of  the  court,  on  the  trial  or  in  the  charge  to  the 

The  first  error  relied  on,  was  in  refusiLg  to  allow  the  defendant 
to  answer  the  question :  "  Did  he  [Lamb]  inquire  of  you  [as  to  the 
charges  against  the  plaintiff],  or  did  you  introduce  the  subject?" 
It  was  wholly  immaterial  whether  the  defendant  was  asked  to  make 
the  statement  or  whether  he  volunteered  it.  In  either  case  it  was 
privileged,  unless  proved  to  be  made  maliciously.  ' 

Defendant  was  asked  whether  he  had  any  purpose  or  thought  of 
injuring  the  plaintiff.  The  court  refused  to  permit  the  question  to 
be  answered.  Slander  is  not  one  of  the  cases  in  which  a  defendant 
can  relieve  himself  from  liability  for  a  slanderous  charge  by  deny- 
ing malice.  As  well  might  he  be  permitted  to  disclaim  it  upon 
the  trial  of  an  indictment  for  an  ofiense  *iu  which  malice  is  an 
element. 

In  actions  of  slander,  malice  is  implied  from  the  utterances  of 
slanderous  charges,  not  justified  or  privileged,  and  in  such  cases  a 
denial  of  malicious  intent  is  of  no  avail;  the  law  presumes  it,  and 
the  presumption  cannot  be  rebutted  by  the  slanderer  denying  it. 
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In  cases  where  the  communication  is  claimed  to  be  privileged,  and 
the  burden  of  proving  malice  rests  on  the  plaintiif  in  order  to 
recover,  and  it  is  proved  that  the  defendant  knew  the  charge  to  be 
false,  the  law  again  implies  malice,  and  the  defendant  cannot  rebut  it. 
But  where  there  is  no  direct  proof  of  the  known  falsity  of  the 
charge,  but  it  is  sought  to  be  established  by  facts  and  circumstances, 
then  it  is  competent  for  defendant  to  disclaim  a  malicious  intent. 
{Feidler  v.  Darrin,  50  N.  Y.,  437,  443.) 

If,  however,  the  evidence  of  the  defendant  as  to  intent,  was 
competent  at  the  time  it  was  offered,  a  new  tri^l  should  not  be 
granted,  it  being  established  by  the  subsequent  evidence  in  the 
case,  that  the  slander  was  uttered  to  others  besides  the  trustees,  and 
to  whom  there  could  be  no  pretense  of  privilege. 

The  exception  to  the  charge  is  in  these  words  :  The  defendant's 
counsel  excepted  to  each  and  every  part  of  the  charge,  which  reads 
as  follows.  The  counsel  then  sets  out  several  distinct  propositions, 
and  he  desires  now  to  avail  himself  of  an  exception  to  each  propo- 
sition. This  he  is  not  entitled  to  do,  unless  the  whole  portion  of 
the  charge  excepted  to  is  erroneous.  Without  entering  upon  an 
examination  of  the  several  parts  of  the  charge  excepted  to,  it  is 
BuflScient  to  say,  we  do  not  think  the  charge  erroneous  as  to  all  or 
any  of  them. 

The  order  refusing  a  new  trial  is  affirmed. 

Order  affirmed. 


THE  SYRACUSE,  PHCENIX  AND  OSWEGO  RAILROAD 
COMPANY,  Respondent,  v,  R.  NELSON  GERE,  Appel- 
lant. 

Chapter  140,  Laws  of  1850  —  ihihacripUom  to  stock  of  railroads  —  check  iakmw 

cash  —  a>ge7Vt  to  procure  subscnptions  — power  of 

• 

The  defendant,  having  been  applied  to  by  an  agent  employed  to  procure  sub- 
Bcriptions  to  the  stock  of  the  plaintiff,  gave  his  check  for  tlie  ten  per  cent, 
required  by  the  act  of  1850  to  be  paid  in  cash,  upon  the  express  agreement 
that  he  should  never  be  called  upon  to  pay  the  same.  In  an  action  brought  by 
the  company  upon  the  check,  held  (1),  that  the  taking  of  the  check  for  the  ten 
per  cent  required  to  be  paid  in  cash,  was  not  such  a  violation  of  th€  ^  ^ 
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to  render  it  void ;  (2),  that  the  agent  had  no  authority  to  bind  the  company  by 
his  agreement  in  regard  to  the  liability  of  the  defendant  upon  the  check. 

Afpbal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

The  action  was  brought  to  recover  the  amount  due  upon  a  check 
given  by  the  defendant,  payable  to  the  order  of  the  treasurer  of 
the  plaintiff. 

Chamherlin  cfe  Knapp^  for  the  appellant. 

Hiscockj  Qifford  c6  Doheny^  for  the  respondent.  The  arrange- 
ment not  to  enforce  defendant's  subscription  is  not  a  defense,  but 
is  a  fraud  upon  the  statute,  upon  defendant's  associates,  upon 
all  stockholders  that  might  thereafter  take  the  plaintiff's  stock,  and 
a  fraud  upon  the  public.  (See  Oraff  v.  Pittsburgh  and  Steuben- 
viUe  R.  jB.,  31  Penn.,  489 ;  Robinson  v.  Pittsburgh^  etc.j  R.  R. 
Oo.,  32  id.,  334 ;  Litchfield  Bank  v.  Churchy  29  Conn.,  137 ; 
Downer  v.  White^  12  Wis.,  176 ;  Eennebeck  and  Portland  R.  R.  Co. 
V.  Waters,  34  Me.,  369  ;  BlodgeU  v.  Morrill,  20  Vt.,  510;  Tucker- 
man  V.  Browny  33  N.  Y.,  297,  and  cases  there  cited.) 

MlTLLIN,  P.  J. : 

The  plaintiff  sued  defendant  on  a  check  for  $100,  which  was 
given  for  the  ten  per  cent  required  by  the  general  railroad  law,  to 
be  paid  upon  each  share  of  stock  of  a  railroad  company,  at  the 
time  of  subscribing  therefor.  The  defense  is,  that  befofe  organiza- 
tion of  the  company,  Patrick  H.  Agan  was  engaged  with  others  in 
procuring  subscribers  to  plaintiff 's  stock,  with  the  view  of  organiz- 
ing a  corporation,  under  the  general  railroad  law,  to  construct  a 
road  from  Liverpool,  in  Onondaga  county,  to  connect  with  the  New 
York  Midland,  in  Volney,  Oswego  county.  P.  H.  Agan  applied 
to  defendant  to  subscribe,  and,  as  an  indncement  to  do  so,  he 
assured  him  he  would  not  be  called  upon  to  pay  anything  upon  the 
subscription ;  and  the  defendant  gave  his  check  for  the  ten  per 
cent  required  to  be  paid  in  cash,  upon  a  bank  in  which  he  notified 
Agan  he  kept  no  account,  and  that  it  would  not  be  paid,  and  Agan 
agreed  that  it  should  not  be  presented.  It  was  drawn  upon  that 
bank  that  it  should  not  be  paid  if  presented. 
Htm— Vol.  IV.        60 
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The  court  gave  judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

There  are  but  two  questions  of  any  importance  arising  on  this 
appeal.  The  first  is,  whether  taking  it  for  the  ten  per  cent  was 
such  a  violation  of  the  statute  as  rendered  it  void ;  second,  whether 
the  plaintiff  acquired  such  a  title  to  the  check  as  enables  it  to  sue 
upon  it. 

First.  Is  the  check  void  ?  The  second  section  of  the  general 
railroad  law  (3  Statutes  at  Large,  618),  provides  that  the  articles  of 
association  shall  not  be  filed  and  recorded  in  the  office  of  secretary 
of  State  until  at  least  $1,000  of  stock  for  every  mile  of  railroad 
proposed  to  be  made  is  subscribed  thereto  (that  is,  to  the  article  of 
association),  and  ten  per  cent  paid  thereon  in  good  faith  and  in 
cash  to  the  directors  named  in  the  articles  of  association. 

In  Crocker  v.  Orane  (21  Wend.,  211),  the  question  was,  whether 
the  acceptance  of  checks  in  lieu  of  cash  was  a  compliance  with  the 
provision  of  the  charter,  which,  in  that  case  as  in  this,  called  for  a 
percentage  to  be  paid  in  cash  at  the  time  of  subscribing.  It  was 
held  it  was  not,  as  in  that  case  the  commissioners  for  distributing 
the  stock  received  checks  or  uncurrent  money  for  the  percentage  of 
a  large  number,  if  not  all  the  subscribers.  The  action  of  the  com- 
missioners was  held  to  be  void,  as  contrary  to  the  policy  of  the 
statute.  OowBN,  J.,  who  delivered  the  opinion  of  the  court,  says 
(p.  220) :  "  Why  are  they  [checks]  taken  as  cash  in  the  ordinary 
course  of  business  t  Because  they  are  a  mere  transfer  of  money 
which  a  man  has  at  his  banker's.  I  do  not  deny  that  receiving  an 
occasional  check  might  have  been  a  fair  substitute."  The  assistant 
vice-chancellor,  in  Thorp  v.  Woodhxdl  (1  Sandf.  Ch.,  4ll),  held  that 
the  receipt,  by  the  commission  appointed  to  receive  subscriptions 
for,  and  to  distribute  the  stock  of  an  insurance  company,  of  a  check 
of  a  subscriber,  in  payment  of  a  percentage  required  by  the  charter 
to  be  paid  in  cash  at  the  time  of  subscribing,  was  a  proper  exercise 
of  power,  and  the  drawer  was  liable  on  the  check;  and  he  considers 
the  receipt  of  the  check  valid,  because  it  was  received  as  cash.  It 
did  not  appear  that  the  commissioners  had  any  knowledge  or  sus- 
picion that  the  check  was  not  good,  or  that  it  would  not  be  paid  in 
due  course.  They  received  it  at  their  own  risk.  It  seems  that  the 
corporation  took  it  from  them  as  equivalent  to  cash,  and  it  is  not 
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proFed  but  that  the  commissioners  and  the  officers  of  the  corpora- 
tion believed  it  to  be  equivalent  to  money.  He  further  sajs,  that 
'Mt  does  not  appear  that  a  check  was  taken  from  any  other  sub- 
scriber for  stock."  The  considerations  that  induced  the  vice-chan> 
odlor  to  hold  the  subscription  valid  in  this  case  before  him,  apply 
in  aU  their  force  to  the  case  before  us.  There  is  no  evidence  that 
a  check  was  received  from  any  other  person  than  the  defendant,  or 
that  the  directors  had  any  knowledge  of  the  understanding  between 
Agan  and  defendant,  that  the  check  should  not  be  presented  or 
paid,  or  that  the  cash  to  pay  it  was  not  in  the  bank  to  meet  it  when 


If  the  directors  or  the  company  were  bound  by  the  acts  and 
agreement  of  Agan  in  the  premises,  the  check  must  be  held  void, 
unless  defendant  is  not  in  a  situation  to  avail  himself  of  the  fraud 
which  was  committed,  or  attempted  to  be  committed,  upon  the 
company  or  its  stockholders.  There  is  no  proof  of  the  authority 
given  to  Agan.  We  must  ascertain  it,  therefore,  from  the  nature 
of  his  employment  and  the  duties  which  it  was  probably  intended 
he  would  perform. 

The  general  railroad  act  contemplates  that  persons  desiring  to 
subscribe  for  stock,  shall  meet  together,  and  agree  upon  and  sign 
the  articles  of  association,  and  subscribe  for  stock.  This  meeting 
is  made  up  of  persons  invited  by  one  or  more  persons  friendly  to 
the  enterprise,  with  the  view  of  inducing  them  to  subscribe  for 
stock,  and  to  become  corporators  in  the  company,  and  some  times  to 
take  subscriptions  to  be  presented  to  the  directors  when  appointed. 
This  is  all  the  duty  a  person  so  employed,  in  the  absence  of 
instructions  clothing  him  with  more  enlarged  powers,  is  expected  to 
perform,  or  it  is  necessary  he  should  perform. 

Agan  had  no  power  to  make  the  arrangement  set  up  in  the 
answer,  and  if  he  made  it,  neither  the  directors  nor  the  company 
were  bound  by  it.  It  is  not  to  be  assumed,  in  the  absence  of  the 
clearest  proof,  that  the  subscriber  to  the  stock,  before  the  organiza- 
tion of  the  company,  or  the  directors,  after  that  event,  would 
deliberately  authorize  the  doing  of  an  act  that  would  destroy  the 
subscription  of  any  one  or  more  of  the  subscribers,  and  endanger 
the  existence  of  the  company  after  incorporation. 

Second.  Has  the  corporation  a  right  to  maintain  an  action  on  the 
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check  t  In  other  words,  was  the  check  ever  legally  transferred  to 
the  company?  Although  the  statute  contemplates  and  permits 
subscriptions  to  the  stock  of  a  railroad  company  before  incorpora- 
tion, yet  these  subscriptions  do  not  bind  the  subscribers  until  the 
company  becomes  incorporated.  When  that  event  occurs  the 
subscription  becomes  the  property  of  the  corporation,  and  it  alone 
can  sue  thereon.  If  it  was  competent  to  receive  a  check  for  the  ten 
per  cent  required  to  be  paid  down  at  the  time  of  subscribing,  that 
check  becomes  the  property  of  the  company,  at  the  same  time  and 
in  the  same  manner  it  would  have  become  owner  of  the  money, 
had  it  been  paid  in  lieu  of  the  check. 

It  does  not  matter,  it  seems,  to  whom  the  check  was  made  pay- 
able. It  was  transferred  to  the  company  upon  incorporation,  jnst 
as  land  intended  to  be  granted  for  the  use  of  a  religions  society 
becomes  the  property  of  the  corporation  upon  the  incorporation 
becoming  complete. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


AARON  PLYMPTON,  Appellant,  v,  ERNST  A.  BOEHME 
AND  Wife,  Respondents.* 

Omtract  of  sale  of  real  estate  —  righte  of  assignees  of — interea^  therein  as  betueen 

each  olh&r^ 

When  a  contract  for  the  sale  and  purchase  of  land  is  assi^ed  by  the  purchasing 
party  to  two  persons,  so  that  each  becomes  entitled  to  a  one-half  interest  therein, 
held^  that  if  one  of  such  persons  pay  to  the  owner  of  the  land  the  entire  con- 
tract-price and  take  a  conveyance  thereof  to  himself,  he  is  bound,  on  being 
tendered  by  his  co-assignee  one-half  of  the  purchase-money,  to  convey  to  him 
a  one-half  interest  in  the  land. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  on 
the  report  of  a  referee. 

J,  Horr^  for  the  appellant. 

E.  A.  Nash^  for  the  respondents. 
*  This  and  the  two  following  cases  were  decided  at  the  January  term,  1876. 
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MuLLiN,  P.  J. : 

Gideon  Granger,  at  the  time  of  his  death,  was  owner  in  fee  of 
the  premises  in  question  in  this  suit.  By  his  last  will,  Francis 
Granger  was  appointed  trustee  for  the  sale  of  the  real  estate  of 
which  he  died  seized.  Said  trustee,  on  the  8th  of  April,  1868, 
contracted  to  sell  and  convey  the  land' in  question  to  Emily  Beebe, 
for  the  sum  of  $2,705,  to  be  paid  as  follows :  $500  down,  and  the 
balance  in  six  annual  payments  with  interest,  and  upon  the  pay- 
ment of  $1,500  and  all  interest  due,  he  was  also  to  convey  the  said 
land  to  said  purchaser,  and  take  from  her  a  bond  for  the  unpaid 
purchase-money,  secured  by  a  mortgage  on  said  premises.  On  the 
13th  of  January,  1869,  Mrs.  Beebe,  in  consideration  of  $1,600  to 
her  paid  by  William  Gleason  and  James  McCurley,  assigned  to 
them  all  her  right,  title  and  interest  in  said  contract  and  in  and  to 
all  moneys  paid  thereon,  and  she  delivered  possession  of  said  prem- 
ises to  said  assignees,  and  they  paid  the  interest  on  the  contract  for 
the  years  1869  and  1870.  On  the  7th  of  November,  1870,  Gleason, 
for  a  valuable  consideration,  assigned  his  interest  in  said  contract 
to  Van  Rensselaer  Bates.  On  the  14th  of  February,  1871,  Bates, 
for  a  valuable  consideration,  assigned  his  interest  in  said  contract  to 
the  plaintiff  in  this  suit.  The  defendant  Boehme  became  owner 
of  the  interest  of  McCurley  in  said  contract,  but  at  what  time  does 
not  appear. 

At  some  time  prior  to  May,  1871,  Francis  Granger  died,  and 
James  C.  Smith  was  appointed  trustee  in  place  of  said  Francis. 
Prior  to  the  8th  of  May,  1871,  the  plaintift'  tendered  to  said  Smith 
one-half  of  the  amount  due  on  the  said  contract  of  Mrs.  Beebe, 
and  demanded  a  conveyance  of  one-half  of  said  premises.  Smith 
refused  to  convey  one-half,  bufr  proposed  to  convey  them  wholly  to 
tlie  plaintiff,  if  he  would  pay  the  balance  due  on  said  contract,  and 
that  he  would  notify  the  other  party  interested  in  the  contract  to 
pay  up  the  amount  due,  or  he  would  forfeit  the  contract,  and  then 
he  would  convey  to  plaintiff.  Smith  finally  extended  the  time  for 
such  other  owner  to  pay  in.  The  plaintiff  again  tendered  one-half 
the'  amount  due,  and  again  demanded  a  deed,  but  Smith  declined 
to  give  two  deeds  of  said  premises,  or  to  convey  them  to  two  per- 
sons, but,  on  the  8th  of  May,  1871,  did  convey  the  whole  of  them 
to  defendant  Boehme;  and  the  plaintiff  subsequently,  and  before 
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bringing  this  action,  tendered  to  Boehme  one-half  the  amount  paid 
by  him  on  said  contract  and  a  bond  of  indemnity  against  the  mort- 
gage he  had  given  for  part  of  the  purchase-money  to  Smith,  bnt 
Boehme  refused  to  receive  it  and  convey  one-half  to  plaintiff,  and 
then  this  action  was  brought  to  compel  such  conveyance. 

The  referee  to  whom  the  issues  were  referred  for  trial,  nonsuited 
the  plaintiff,  and  judgment  of  nonsuit  was  accordingly  entered,  and 
from  it  plaintiff  appeals.  In  justification  of  the  nonsuit,  the 
respondents'  counsel  insists  in  his  first  point  that  Bates,  plaintiff's 
assignor,  acquired  no  interest  in  the  contract,  as  the  assignment  was 
without  consideration ;  that  it  was  $100,  and  that  was  never  paid 
to  Gleason,  the  assignor.  I  find  no  color  for  such  a  proposition. 
The  assignment  in  terms  recites  a  valuable  consideration,  and  there 
is  not  a  word  of  evidence  tending  to  show  that  the  recital  was  not 
true.  In  a  separate  instrument,  but  attached  to  or  written  on  the 
same  paper  with  the  assignment,  it  is  said  that  $100  was  deposited 
in  the  hands  of  one  Decker,  to  be  paid  in  a  certain  contingency  to 
Oleason,  but  it  is  stated  at  the  close  of  the  case,  that  the  partition 
suit  out  of  which  the  contingency  referred  to  arose,  was  discontinued 
before  the  assignment  of  Bates  to  the  plaintiff,  and  that  transaction 
has  therefore  no  connection  with  this  case. 

The  plaintiff  then  must  be  taken  to  be,  by  virtue  of  the  assign- 
ment from  Bates,  the  owner  of  one-half  the  interest  of  Mrs.  Beebe 
in  the  contract  from  Granger.  It  was  competent,  doubtless,  for 
Judge  Smith  to  forfeit  said  contract  by  reason  of  the  breach  of  its 
covenants  on  the  part  of  Mrs.  Beebe,  but  it  is  not  proved  that  it 
was  ever  forfeited,  nor  13  there  any  evidence  from  which  such  a 
forfeiture  can  be  inferred. 

The  offer  of  performance  by  plaintiff,  imposed  upon  Boehme  the 
duty  of  accepting  it  and  conveying  to  plaintiff*  the  interest  in  the 
premises  to  which  he  is  entitled. 

It  is  not  necessary  now  to  decide  whether  the  offer  was  in  strict 
compliance  with  the  terms  of  the  contract.  That  will  be  best 
understood  when  the  evidence  is  all  in.  If  there  has  not  been  a 
full  performance  by  the  plaintiff,  he  will  be  charged  with  the  costs 
of  the  action,  and  he  will  be  entitled  to  a  deed  only  upon  a  full 
compliance  with  the  contract,  and  upon  securing  Boehme  from 
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liability  upon  the  bond  and  mortgage  given  to  Judge  Smith  to  the 
extent  of  one-half  thereof  and  interest  thereon. 

Judge  Smith  was  not  bound  to  accept  any  of  the  offers  of  the 
plaintiff,  as  he  was  under  no  obligation  to  subject  the  estate  to 
liability  to  litigatiop  with  more  than  one  grantee. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  event. 

Ordered  accordingly. 


WILLIAM  H.  WOODHULL,  Sole  Tbustbb  of  School  District 
No.  9,  Town  of  Webster,  Appellant,  v.  JACOB  BOHEN- 
BLOST,   COLLEOTOR  OF   SAID  DiSTRIOT,   RESPONDENT.* 

OoUaetor  cf  9ehocl  teases — bond  given  by — statyie  as  1o^  mandatory — Trustees  not 
entUled  to  receiw  money —  actums  against  collector. 

A  collector  of  school  moneys  has  no  power  to  execute  a  warrant  lor  the  collection 
of  a  tax  nntil  the  bond  directed  to  be  given  by  section  83,  chapter  555  of  1864, 
is  executed. 

Until  the  trustees  limit  the  time  within  which  the  bond  must  be  given,  and  deter- 
mine its  amount,  the  collector  will  not  be  in  default. 

The  trustees  are  not  entitled  to  receive  the  money  from  the  collector,  who  is  only 
obliged  to  pay  it  out  on  their  order,  and  he  is  not  in  default  until  such  an  order 
is  drawn  and  presented  to  him. 

An  action  lies  against  the  collector,  in  favor  of  the  trustee,  on  his  bond :  1st  When 
he  fiuls  to  execute  his  warrant.  2d.  If,- by  his  laches,  any  tax  is  lost  to  the 
district,  or  he  has  neglected  to  pay  over  any  balance  in  his  hands  to  his 
successor. 

This  action  was  brought  to  recover  of  the  defendant,  alleged  to 
be  collector  of  school  district  No.  9,  of  the  town  of  Webster,  the 
amount  of  a  tax  assessed  in  said  district  for  school  purposes,  and  for 
the  collection  of  which  a  tax  list  and  warrant  were  delivered  to  the 
defendant  as  collector  of  the  district,  and  which  had  never  been 
returned  by  him. 

The  defendant  was  duly  elected  collector  on  the  14th  of  October, 
1873,  and  was  notified  of  his  appointment  on  the  fifteenth  of  that 
month.     On  the  12th  of  November,  1873,  a  tax  list  and  warrant 

*  Decided  at  the  January  term,  1876. 
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were  made  out  and  delivered  to  him.  Up  to  that  time  he  liad  not 
executed  a  bond  for  the  faithful  performance  of  his  duties,  nor  had 
he  been  required  to  execute  one.  Some  days  after  the  warrant  was 
left  with  him,  the  trustee  left  a  bond  to  be  executed,  but  it  was 
never  done. 

A  warrant  and  tax  list  had  been  delivered  to  defendant  for  the 
collection  of  the  same  tax,  a  few  days  before  the  one  above  men- 
tioned. The  trustee,  learning  that  it  was  defective,  as  not  being 
assessed  upon  the  last  preceding  assessment  roll  of  the  town,  took 
it  back  and  issued  a  second  one.  The  defendant  collected  the  tax 
on  one  person  on  the  first  list,  but  did  nothing  under  the  second. 
The  trustee  drew  no  orders  on  the  defendant,  and  no  money  has 
been  paid  to  the  trustee,  nor  has  the  warrant  been  returned. 

The  County  Court  of  Monroe,  in  which  the  action  was  brought, 
nonsuited  the  plaintiff  and  denied  a  motion  for  a  new  trial.  The 
plaintiff  appeals  to  this  court. 

WiUia7n  E.  Edmonds^  for  the  appellant. 

H.  Sargent^  for  the  respondent. 

MULLIN,  P.  J. : 

The  grounds  upon  which  the  defendant's  counsel  moved  to  non- 
suit the  plaintiff  were : 

1.  That  the  County  Court  had  not  original  jurisdiction  of  the 
action,  as  it  was  not  alleged  in  the  complaint  that  the  plaintiff  was 
a  resident  of  the  county  of  Monroe. 

2.  The  collector  had  not  given  a  bond,  and  was  not  therefore 
collector. 

3.  No  order  has  been  drawn  on  the  collector  for  the  money,  and 
until  that  is  done  it  cannot  be  known  that  he  has  not  perfonned 
his  duty. 

4.  The  plaintiff  had  no  power  to  withdraw  the  firet  warrant, 
without  the  consent  of  the  State  superintendent,  which  has  not 
been  obtained. 

5.  The  warrant  could  not  be  delivered  to  the  collector  until 
after  thirty-one  days  from  the  day  on  which  the  tax  was  voted. 
The  warrant  in  this  case  was  issued  in  twenty-nine  days  after. 

6.  If  the  defendant  was  liable,  the  action  should  have  been  on 
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his  official  bond ;  and  as  he  had  given  none,  no  action  could  have 
been  maintained. 

The  court  held  that  it  was  only  necessary  to  allege  in  the  com- 
plaint that  the  defendant  was  a  resident  of  the  county. 

As  to  the  second,  it  was  proved  that,  in  the  bond  left  with  the 
defendant  for  execution,  the  sum  of  $150  was  inserted. 

By  section  83  of  the  act  relating  to  common  schools,  passed  in 
1864,  it  is  provided  that  within  such  time,  not  less  than  ten  days, 
as  the  trustee  shall  allow  him  for  the  purpose,  the  collector,  before 
receiving  the  first  warrant  for  the  collection  of  the  money,  shall 
first  execute  a  bond  in  such  sum  as  the  district  meeting  shall  have 
fixed,  or,  if  the  meeting  shall  not  have  fixed  a  sum,  then  in  such 
sum  as  the  trustee  shall  fix. 

It  would  seem  to  be  a  legitimate  conclusion  from  the  require- 
ment of  the  statute,  that,  before  receiving  the  first  warrant  for  the 
collection  of  money,  the  collector  is  required  to  give  a  bond ;  that 
it  was  the  intention  of  the  legislature  that  the  collector  should 
have  no  power  to  execute  a  warrant  for  the  collection  of  a  tax 
until  such  bond  is  given. 

Before  a  bond  can  be  executed,  the  act  contemplates  that  the 
trustee  shall  limit  a  time  within  which  it  must  be  executed,  and  fix 
the  amount  of  its  penalty.  Until  these  things  are  done  the  col- 
lector is  not  in  default,  but  the  warrant  shall  not  be  given  to  him 
until  he  has  given  the  necessary  bond. 

It  seems  to  me  that  this  provision  of  the  statute  is  mandatory, 
and  as  no  bond  has  ever  been  given,  the  collector  has  never  had 
authority  to  collect  the  tax.  Insei:ting  the  amount  in  the  bond  left 
with  the  defendant  for  execution,  was  such  a  designation  of  the 
amount  of  the  penalty  as  satisfied  the  statute  in  that  regard ;  but  as 
no  time  has  been  limited  for  executing  the  bond,  the  collector 
might,  for  aught  that  appears,  wait  until  the  end  of  his  term  before 
giving  his  bond. 

By  section  88  the  collector  is  required  to  keep  in  his  own  posses- 
sion the  moneys  collected  and  received  by  him  by  virtue  of  any 
warrant,  to  be  paid  out  by  him  upon  the  order  of  the  trustee. 

The  trustees  are  not  entitled  to  receive  the  money,  and  the  col- 
lector is  not  in  default  for  not  paying,  until  the  order  is  drawn  and 
presented.  No  sujch  order  being  drawn  in  this  case,  it  is  not  estab- 
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lished  that  he  has  neglected  or  refused  to  pay  over  money  collected 
by  him.  The  remedies  of  a  trustee  against  a  collector  are :  First,  an 
action  on  his  bond,  if  he  has  not  executed  his  warrant ;  and,  second, 
if,  by  his  laches,  any  tax  is  lost  to  his  district,  or  he  neglects  to  pay 
over  any  balance  in  his  hands  to  his  successor,  an  action  on  his 
bond.  And  these  seem  to  be  the  only  actions  that  lie  against  the 
collector,  and  in  favor  of  the  trustees. 

The  first  warrant  could  not  be  withdrawn  and  another  substi- 
tuted in  its  place,  without  the  consent  of  the  superintendent  of 
public  instruction.  That  not  being  obtained,  the  last  warrant 
would  not  have  protected  the  collector  had  he  attempted  to  enforce 
it.    (See  §  87  of  the  act  of  1864:.) 

I  have  now  disposed  of  all  the  grounds  of  nonsuit  that  seem  to 
require  consideration,  and  my  conclusion  is  that  plaintiff  was 
rightly  nonsuited. 


Judgment  affirmed. 


JOHN  D.  MOORE,  Appellant,  v.  WILLIAM  H.  BRINK  aot 
CHARLES  F.  KING,  Administrators,  eto.,  Respondents.* 

Joint  stock  eompames—  OopartThorshipa—  Ohap.  258  of  1849—  Ohap.  153  of  1853  — 
UabUUy  of  stockhMen  under  —  BopresentaUvesofdececued  giockholdor —  tohonaetion 
can  be  mamtained  againat. 

In  the  absence  of  any  legislation  regulating  the  liability  of  members  of  volnntaiy 
joint  stock  companies  or  associations,  they  are  to  be  treated  as  partnerships,  and 
the  members  are  individualiy  liable  for  the  debts  of  the  association. 

By  the  provisions  of  chapter  258  of  the  Laws  of  1849,  as  amended  by  chapter  153 
of  the  Laws  of  1853,  the  right  to  sue  the  members  or  stockholders  individually, 
after  judgment  and  execution  against  the  company,  is  reserved  to  its  creditors. 

If  one  of  the  members  die,  the  creditor  must  first  pursue  his  remedy  against  the 
survivors. 

Appeal  from  a  judgment  in  favor  of  defendants,  entered  upon 
the  decision  of  the  court  on  a  trial  without  a  jury. 

W.  B.  Ruggles^  for  the  appellant.     On  the  death  of  John  Brink, 
his  stock  in  the  Savona  Union  Store  passed  to  his  administrators, 


*  Decided  at  the  January  term,  1875. 
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the  defendants,  who  thereby  became,  by  operation  of  law,  stock- 
holders, subject  to  the  burdens  incident  to  its  ownership.  {Bailey 
V.  BoUister^  26  K  T.,  112 ;  Matter  of  JV^arth  Shore  Stolen  Island 
Ferry  Oo.<,  63  Barb.,  666 ;  Dwm  v.  Dtmoan^  41  id.,  624 ;  Rev. 
Stat.,  part  2,  chap.  6,  tit.  3,  art.  1,  §  6 ;  2  Edm.,  84,  86 ;  Laws  of 
1869,  chap.  167.)  The  statute  makes  that  liability  a  joint  and 
several  individual  liability.  After  execution  against  the  company, 
returned  unsatisfied,  "  suits  may  be  brought  against  any  or  all  of 
the  shareholders  or  associates  individually."  (Act  of  1849,  chap. 
268,  as  amended  by  chap.  163,  Laws  of  1863 ;  4  Edm.,  660.)  The 
reason  of  the  rule  requiring  partnership  creditors  to  exhaust  their 
remedy  against  the  survivors  before  suing  the  personal  representa- 
tives of  a  deceased  partner,  does  not  exist  in  joint  stock  companies. 
(CoUyer  on  Part.,  §  129  [3d  Am.  ed.];  Story  on  Part.,  §  346,  and 
note;  Case  v.  Aheelj  1  Paige,  393 ;  17  N.  Y.,  364.) 

Bvmsey  dk  MiUery  for  the  respondents.  No  suit  can  be  main- 
tained upon  a  partnership  liability  against  the  legal  representatives 
of  a  deceased  partner  until  the  surviving  partners  have  first  been 
sued  and  execution  against  them  returned  unsatisfied,  or  unless 
they  are  insolvent.  ( Voorhees  v.  ChUcPa  Exra.^  17  N.  Y.,  364, 
367 ;  Hoyt  v.  Bonnetty  60  id.,  638,  646.)  The  common-law  rule 
was  that  unincorporated  joint  stock  associations  are  partnerships. 
(Parsons  on  Part.,  644 ;  Tappam,  v.  Bailey,  4  Mete,  629,  636 ; 
Welia  V.  Oaiesy  18  Barb.,  664,  666 ;  Holmes  v.  HiggiTis,  8  E.  0. 
L,  28;  Bridenhecher  v.  Eoa/rd,  32  How.  Pr.,  289.)  The  share- 
holders must  be  sued  jointly  and  survivors  must  be  sued  first.  The 
provision  that  they  shall  be  individually  liable  does  not  make  them 
severally  liable.  {AUen  v.  SewaU,  2  Wend.,  327,  338 ;  Moss  v. 
OaJdey^  2  Hill,  269 ;  Bailey  v.  Bancker,  3  id.,  188,  190.)  Nor 
are  they  made  severally  liable  because  the  statute  permits  any  or 
all  to  be  sued.  These  words  are  qualified  by  the  words,  "  as  now 
provided  by  law,"  and  they  mean  "  some  or  an  indefinite  number." 
( Witherhead  v.  AUen,  28  Barb.,  666.)  The  death  of  one  joint 
obligor  renders  his  survivors  only  primarily  bound,  and  the  execu- 
tors cannot  be  proceeded  against  in  the  first  instance.  {Fielden,  v. 
Lahensj  6  Blatch.,  624 ;  Bichter  v.  Pappenhausen^  42  N.  Y.,  373, 
876.) 


Digitized  by 


Google 


404  MOORE  V.  BRINK. 


Fourth  Depabtment,  April  Term,  1875. 


MujxiN,  P.  J. : 

The  Savona  Union  Store  was  a  voluntary  joint  stock  association, 
that  caiTied  on  the  mercantile  business  at  Savona,  in  the  county  of 
Steuben,  and  was  composed  of  more  than  seven  members  who  were 
stockholders  therein.  On  the  15th  August,  1858,  said  company 
became  indebted  to  Chester  Whitaker,  in  the  sum  of  $644.17,  on 
which  certain  payments  were  made.  In  1866,  the  plaintiff,  to 
whom  the  aforesaid  indebtedness  had  been  assigned,  brought  an 
action  in  this  court  to  recover  said  indebtedness,  and  in  July  of 
that  year  recovered  a  judgment  against  said  company  for  $464.17 
damages,  besides  costs.  An  execution  was  duly  issued  on  this  judg- 
ment and  returned  wholly  unsatisfied.  John  Brink  was  a  member 
of  said  company  from  August,  1858,  until  his  death  in  July,  1872. 
The  defendants  were  appointed  administrators  of  his  estate,  and 
took  upon  themselves  the  duty  of  said  office.  The  plaintiff,  after 
the  appointment  of  said  administrators,  brought  this  action  against 
them  to  recover  the  said  indebtedness,  upon  the  ground  that  they 
had  become  owners  of  the  stock  held  by  their  intestate  at  the  time 
of  his  death,  and  were  therefore  liable  as  stockliolders  in  said  com- 
pany. The  learned  judge  who  tried  the  cause,  held  that  the  action 
could  not  be  maintained,  until  the  plaintiff  had  exhausted  his 
remedy  against  the  surviving  members  of  said  company,  and  as 
that  had  not  been  done  he  dismissed  the  complaint. 

The  only  question  before  us  is,  whether  this  ruling  of  the  learned 
judge  was  right.  In  the  absence  of  any  legislation  regulating  the 
liability  of  members  of  these  voluntary  joint  stock  companies  or 
associations,  they  are  to  be  treated  as  partnerships,  and  the  mem- 
bers individually  liable  for  the  debts  of  the  association. 

The  legislature  in  1849  passed  an  act  (chap.  258  of  the  Laws  of 
that  year),  providing  that  any  joint  stock  company  consisting  of 
seven  or  more  members,  might  sue  and  be  sued  in  tlie  name  of  the 
president  or  treasurer,  and  that  suits  so  brought  Should  have  the 
same  force  and  effect,  as  regarded  the  joint  rights,  property  and 
effects  of  said  company,  as  if  prosecuted  in  the  names  of  all  the 
shareholders  in  the  manner  provided  by  law.  It  was  further  pro- 
vided, that  no  suit  so  commenced  should  abate  by  reason  of  the 
death  or  resignation  of  the  officer  in  whose  name  it  was  brought. 
It  was  further  provided  that  the  officer  in  whose  name  the  action 
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was  brought  should  not  be  personally  liable  upon  the  judgment 
recovered  against  him,  nor  should  he  be  exempt  from  any  liability 
he  might  be  under  as  a  member  of  said  company.  By  the  fourth 
section  of  said  act,  it  was  declared  that  nothing  contained  in  it 
should  be  construed  to  deprive  any  plaintiff  of  the  right,  after 
judgment  against  the  company,  to  sue  all  or  any  of  the  share- 
holders individually,  as  is  provided  by  law,  or  of  the  right  to 
proceed  in  the  first  instance  against  the  persons  composing  such 
company,  in  the  manner  now  provided  by  law.  The  fifth  section 
provided  that  nothing  in  said  act  should  be  construed  to  confer  on 
joint  stock  companies  any  of  the  rights  or  privileges  of  corpora- 
tions, except  as  therein  specially  provided. 

In  1853  another  act  was  passed,  amending  the  act  last  referred 
to  (chap.  153  of  the  Laws  of  that  year),  and  by  the  fourth  section 
such  former  act  was  amended  by  providing  that  after  judgment 
against  the  company  and  execution  thereon  is  returned  unsatisfied 
in  whole  or  in  part,  suits  may  be  brought  against  any  or  all  of  the 
shareholders  individually,  as  now  provided  by  law.  The  remaining 
provisions  have  no  bearing  on  the  question  under  consideration 
and  therefore  omitted. 

In  view  of  the  provisions  of  the  fourth  section  of  the  act  of 
1849,  as  it  was  passed,  and  as  it  is  amended,  it  is  manifest  that 
whether  joint  stock  companies  are  or  are  not  corporations,  the 
right  to  sue  the  members  or  stockholders  individually,  after  judg- 
ment and  execution  against  the  company,  is  reserved  to  the  creditor 
of  the  company,  as  that  right  existed  at  the  time  of  the  passage  of  the 
act  of  1849.  At  that  time,  joint  stock  companies,  unless  exempt  by 
some  special  law,  were  mere  partnerships,  and  must  have  been  pro- 
ceeded against  as  such.  And  if  one  of  the  partners  died,  the  creditor 
must  proceed  against  the  surviving  members  before  an  action  could 
be  maintained  against  the  representatives  of  the  deceased  partner. 
(See  cases  collected  in  4  Abb.  Dig.,  738,  739,  §§  397-405.) 
The  judgment  is  right,  and  should  be  aflirmed. 

Judgment  afiirmed. 
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HANNAH  J.  BELL,  Respondent,  v.  GEORGE  WARN, 
Executor,  etc.,  Appellant. 

Legacy  —gift  over  to  aeeand  legcUee  —  when  wUtL 

Although  a  first  legatee  is  authorized  to  consume  the  legacy  if  necessary  for  his 
subsistence,  yet  the  right  to  make  use  of  it  for  that  purpose  is  rather  in  the 
nature  of  a  power  than  an  ownership,  and  a  gift  over  of  what  the  first  legatee 
shall  leave  is  good. 

Where  the  gift  to  the  first  taker  is  absolute  in  its  terms,  or  when  the  use  only  of 
the  property  is  given,  and  the  property  is  such  that  its  use  is  its  consumption, 
the  gift  will  be  deemed  an  absolute  one,  and  a  gift  over  would  be  void  for 
repugnancy. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  on  the 
decision  of  the  court  in  an  action  brought  to  obtain  an  adjudication 
upon  a  will. 

The  defendant's  testator  died  possessed  of  real  and  personal  estate, 
and  leaving  him  surviving  a  widow  and  several  children,  among 
whom  is  a  daughter,  the  plaintiff  in  this  action,  a  feme  sole,  and 
also  leaving  a  last  will  and  testament,  dated  June  11,  1867,  and  a 
codicil  thereto,  dated  June  1, 1868. 

Said  will  and  codicil  were  duly  executed  and  published  and  duly 
proved  before  the  surrogate  of  Cayuga  county.  The  will  contained 
the  following  bequest :  "  I  hereby  give  and  bequeath  to  my  daughter 
Hannah  J.  Bell,  $1,250." 

In  the  codicil  was  contained  the  following  provision :  "  The 
sum  of  $1,250  bequeathed  to  my  daughter  Hannah  J.  Bell  by  my 
said  will,  I  attach  the  following  conditions  and  directions :  The 
said  sum  of  money  shall  be  invested  on  good  security,  and  the 
interest  semi-annually  paid  to  her  from  my  decease  during  her  h*fe, 
and  if  the  said  Hannah  by  reason  of  sickness  or  want,  shall  require 
for  her  support  any  of  the  said  principal  sum,  I  direct  my  executors 
to  pay  to  her  such  portion  or  portions  of  the  same,  from  time  to 
time,  as  she  may  require  or  need,  even  to  the  whole  amount  of 
said  principal  sum ;  if  at  her  death  any  of  the  said  principal  sum 
remains,  I  bequeath  the  same  to  her  children,  share  and  share  alike." 

H,  V.  Howlcmd^  for  the  appellant.  The  simple  question  is  this: 
Where  a  testator  by  his  will  makes  an  absolute  gift  of  property  to 


Digitized  by 


Google 


BELL  V.  WARN.  407 


Fourth  Dbfabtment,  April  Tbric,  1875. 


a  legatee,  and  then  by  a  subseqaent  codicil,  or  a  residaary  clause  in 
the  same  will,  qualifies  and  limits  the  gift,  is  the  codicil  or  residuary 
clause  void  t  {DorUmd  v.  Dorland^  2  Barb.,  68 ;  Wright  v.  Wright^ 
13  Eng.  L.  and  Eq.,  166,  166.)  But  the  codicil  in  this  case,  neces- 
sarily revokes  and  qualifies  the  entire  donation.  It  changes  an 
absolute  title  to  a  mere  contingent  life  estate  for  support,  and  gives 
the  remainder  to  her  children  equally.  It  takes  away  the  absolute 
gift,  and  therefore  does  not  attempt  to  limit  a  remainder  upon  an 
absolute  title.  ( Wright  v.  Wright,  13  Eng.  L.  and  Eq.,  165.)  But 
if  any  doubt  ever  existed  upon  this  question  before,  it  must  be 
regarded  as  now  settled  in  this  State,  that  a  testator  may  make  an 
absolute  gift  of  his  property  to  a  legatee  in  one  clause  of  his  will, 
and  by  a  subsequent  residuary  clause,  qualify  and  limit  the  gift  to 
a  mere  life  estate,  giving  the  fee  or  remainder  to  others.'  {Taggert 
et  al.  V.  Mv/rray  et  al.,  53  N.  T,,  233 ;  Chrystie  v.  Phyfe,  19  id., 
344 ;  FUyyd  v.  Fitcher,  38  Barb.,  409.)  But  in  the  case  at  bar  the 
gift  itself  is  qualified  and  limited  to  a  life  estate  only,  and  is  not 
therefore  an  absolute  title.     (53  N.  T.,  233.) 

Wood  <&  Bathbvaiy  for  the  respondent.  While  a  testator  may 
make  a  bequest  to  one  person  in  language  denoting  an  absolute 
gift,  and  yet  limit  that  bequest  over  to  another  on  the  happening  of 
some  event.  (3  Kern.,  273 ;  47  N.  Y.,  512.)  The  language  of  the 
will  is  a  gift  in  the  first  part  of  $1,250  to  plaintiff,  to  do  with  as  she 
please,  and  the  provision  in  the  codicil  limiting  the  payment  of  it  to 
her  to  such  time  or  times  as  she  is  sick  or  in  want,  is  a  direction  or 
restriction  inconsistent  with  her  doing  with  it  as  she  pleases,  and  the 
fund  not  being  limited  over  it  is  void.  (3  Vesey,  324 ;  4  Sim.,  141 ; 
approved  24  How.,  51 ;  2  Barb.,  634 ;  5  Sim.,  232 ;  1  Jacob,  416.) 

GiLBEBT,    J.  : 

The  judgment  below  seems  to  have  proceeded  upon  the  idea 
that  the  codicil  did  not  qualify  the  gift  to  the  plaintiff  contained  in 
the  wiU.  To  this  we  cannot  assent.  The  will  and  the  codicil  con- 
stitute but  one  instrument.  So  read,  the  intention  of  the  testator, 
we  think,  is  clearly  manifested.  It  appears  to  have  been  his  wish  to 
give  to  the  plaintiff  only  the  income  of  the  fund,  and  the  right  to 
consume  so  much  of  the  principal  as  she  should  need  for  her  suit- 
able maintenance,  and  to  give  to  her  children  whatever  might  remain 
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of  the  principal  of  the  fund  at  her  death.  The  codicil  changed 
the  gift  from  an  absolute  one  to  a  qualified  one  of  the  nature 
stated.  There  is,  therefore,  no  repugnancy  between  them.  The 
limitation  over  is  valid  and  effectual.  The  circumstance,  that 
it  may  be  defeated  by  the  necessities  of  the  plaintiff,  does  not 
affect  it.  It  is  expressly  provided  by  statute,  that  an  expectant 
estate  in  lands  shall  not  be  adjudged  void  because  it  may  be 
defeated  in  that  way.  (1  E.  S.,  725,  §  33.)  And  another  statute 
expressly  applies  the  same  rule  to  bequests  of  personal  property. 
(1  R.  S.,  773,. §  2.)  The  intention  of  the  testator  must  govern. 
{UpsweU  V.  BaU,  1  P.  Wms.,  651 ;  Smith  v.  BeUj  6  Pet.,  68 ; 
I^orris  v.  Beyea^  3  Kern.,  273 ;  Trusteeay.  KeUogg^  16  N.  Y.,  93 ; 
Chryatie  v.  Phyfe^  19  id.,  351 ;  Taggart  v.  Murray^  53  id.,  233.) 
Such  was  the  rule  before  the  Revised  Statutes.  Although  the 
daughter  is  authorized  to  consume  the  property  bequeathed,  and 
to  that  extent  may  be  said  to  have  the  disposal  of  it,  yet,  being 
evidently  given  for  her  subsistence,  the  right  to  make  use  of  the 
property  for  that  purpose  is  in  the  nature  of  a  power  rather  than 
an  ownership,  and  a  gift  over  of  what  the  first  legatee  shall  leave 
is  good.  Where  the  gift  to  the  first  taker  is  absolute  in  its  terms, 
or  where  the  use  only  of  the  property  is  given,  and  the  property 
is  such  that  its  use  is  its  consumption,  the  gift  will  be  deemed  an 
absolute  one,  and  a  gift  over  would  be  void  for  repugnancy.  In 
all  these  cases  the  test  is  the  intention  of  the  testator.  That  will 
determine  the  character  of  the  gift.  (Wash.  Real  Prop.,  bk.  2, 
chap.  7,  §  5,  subs.  10,  11.)  In  Norria^f,  Beyea  (stipra),  Denio,  J., 
states  the  principle  applicable  to  cases  of  this  kind.  **  There  is,"  he 
says,  "  no  repugnancy  in  a  general  bequest  or  devise  to  one  person, 
in  language  which  would  ordinarily  convey  the  whole  estate,  and  a 
subsequent  provision  that  upon  a  contingent  event,  the  estate  thus 
given  should  be  diverted  and  go  over  to  another  person.  The 
latter  clause  in  such  cases  limits  and  controls  the  former."  (P.  284 ; 
see,  also,   Terry  v.  Wiggins^  2  Lans.,  272;  S.  C,  47  N.  T.,  512.) 

We  have  examined  the  cases  cited  by  the  respondent,  but  have 
not  found  anything  in  them  in  conflict  with  the  views  expressed. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Ordered  accordingly. 


Digitized  by 


Google 


MEMORANDA 


OASES  NOT  REPORTED  IN  FULL. 


JAMES  H.  MILLIMAN,  Respondent,  d.  THE  NEW  YORK 
CENTRAL  AND  HUDSON  RIVER  RAILROAD  COM- 
PANY, Appellant. 

NegUgenoe, 

This  action  was  brought  to  recover  for  ii^juries  sustained  by  the  plaintiff  in  leav- 
ing the  cars  of  the  defendant.  The  plaintiff  claimed  that  after  the  train  had 
stopped  and  he  had  reached  the  door  of  the  car  and  was  about  to  leave  the 
same,  the  train  was  backed  by  a  sudden  jerk  and  with  great  force,  without  warn- 
ing to  him,  and  that  he  was  thereby  tiirown  out  and  injured 

Upon  the  trial  the  court  charged  that  if,  after  the  train  had  been  stopped  to  enable 
passengers  to  alight,  it  was  suddenly  and  without  warning  moved  and  the 
plaintiff  thrown  out  and  injured,  the  defendant  was  liable ;  that  it  made  no 
difference  whether  it  was  a  motion  backward  or  forward  which  occasioned  the 
injury.    Edd^  that  the  charge  was  correct 

Appeal  from  an  order  denying  a  motion  for  a  new  trial. 

-E  O.  Lapliam^  for  the  appellant. 

J,  H.  Ccimpj  for  the  respondent. 

Opinion  by  Smith,  J, 

Present  —  Mullin,  P.  J.,  SMrra  and  Mobgan,  JJ, 

Order  aflSrmed. 

Hun— Vol.  IV.  62 
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GEORGE  W.  LESLIE,  Rboeivkb,  etc.,  Appellant,  v.  WILLIAM 
S.  RUGG,  Respondent. 

Affreement  to  pay  indmdual  debts  of  partner  toith  partnership  aaaeU — wJwn  fraudxir 
lent  as  against  creditors. 

An  agreement  entered  into  bet^'een  partners  that  a  portion  of  the  partnership 
assets  shall  be  applied  to  the  payment  of  the  individual  debts  of  one  partoer, 
the  firm  being  at  Ihe  tune  insolvent,  is  fraudulent  as  against  creditors  of  the 
firm  and  may  be  repudiated  by  a  receiver  thereof.  {Henoch  v.  W^u^eeU^  S3 
N.  Y.,  146 ;  Bansam  v.  Vandeoenter,  41  Barb.,  307 ;  Wilson  v.  Bobertson,  21 
N.  Y.,  587.) 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

(7.  W.  Avery ^  for  the  appellant. 

F.  Damd^  for  the  respondent. 

Opinion  by  Mullin,  P.  J. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the  event. 


JAMES   MORKISON  and  anothek,   Appellants,  v.  ALEX- 
ANDER MORRISON  AND   ANOTHER,   ReSPONPENTS. 

Mortgage — wixoer  of  conditions  of  for  support  and  maintenance. 

Where  a  mortgage  is  given  conditioned  for  the  support  and  maintenance  of  the 
mortgagee,  and  for  the  payment  to  him  of  a  certain  sum,  weekly,  a  refusal  on 
his  part  to  receive  such  sum  is  a  waiver  of  the  condition,  and  the  mortgagor  is 
thereby  discharged  from  performing  the  same.  {Toung  v.  Hunter,  6  N.  Y., 204; 
ffotmes  V.  Holmes,  9  id.,  527 ;  Carman  v.  PuUs,  21  id.,  547.) 

In  an  action  brought  to  foreclose  a*  mortgage  conditioned  for  the  support  of  the 
mortgagee,  no  relief  can  be  granted  for  a  neglect  to  support  after  the  com- 
mencement of  the  action.    (Fergitson  v.  Fsrguson,  2  N.  T.,  860.) 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 

John  Van  Voarhisj  for  the  appellants. 

P.  Jf.  Orandally  for  the  respondents. 
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FouBTH  Department,  April  Term,  1875. 
Opinion  by  Mullin,  P.  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event 


CHAUNCEY  D.  SMITH,  Appellant,  v.  JOHN  L.  WILCOX,  , 

Respondent. 

Trawr  —  Mecuure  cf  damage, 

Thk  action  was  in  trover,  the  defendant  being  charged  with  wrongfully  taking 
and  detaining  the  plaintifTs  cow.  The  plaintiff  claimed  that  the  cow  was  dried 
Dp  through  the  fault  of  the  defendant  while  in  his  possession.  Upon  the  trial 
a  fiurmer,  acquainted  with  the  cow,  was  asked:  '*  How  much  less  is  she  worth, 
bemg  dried  up,  than  she  would  be  if  giving  milk  f  "  Esld^  that  the  question 
was  proper. 

Appeal  from  a  judgment  of  the  County  Court  of  Onondaga 
.county,  reversing  a  judgment  of  a  Justice's  Court  in  favor  of  the 
plaintiff. 

S,  N.  HdmeSy  for  the  appellant. 

E.  S.  Bi^tterfiddy  for  the  respondent. 

Opinion  by  Morgan,  J. 

Present  —  Mtjllin,  P.  J.,  Smiih  and  Morgan,  JJ. 

Judgment  of  County  Court  reversed,  and  that  of  Justice  affirmed. 


JOHN  W.  SHUMWAT  and  another.  Executors,  eto.,  of 
ISAAC  SHUMWAY,  Deceased,  Respondents,  v.  HARVEY 
L.  HARMON  AND  OTHERS,  Appellants. 

Win — vihen  real  estate  regarded  a$  pereonaity  —  when  exeetUor  entitled  to  rente. 

Plaintifb'  testator,  by  his  wUl,  directed  that  his  son  should  work  his  farm  on 
shares  for  one  and  a  half  years  after  his  decease,  at  the  expiration  of  which 
time  his  said  farm  and  personal  property  should  be  sold  by  his  executors,  and 
the  proceeds  divided  among  his  children.  Held  (1),  that  upon  the  expiration  of 
the  year  and  a  half  it  was  the  duty  of  the  executors  to.  sell  the  real  and  personal 
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estate  of  the  testator,  and  convert  the  same  into  money;  (2),  that  as  eqmty 
regarded  that  as  done  which  ought  to  have  been  done,  the  said  real  and  per- 
sonal estate  must  be  regarded  as  converted  into  money,  and  to  have  become 
personal  estate  in  their  hands  at  the  expiration  of  tliat  time,  and  that  thereafter 
the  rents  and  profits  of  the  said  farm  became  part  of  the  trust  fund  to  be  dis- 
tributed by  the  executors,  and  that  they  were  entitled  to  recover  the  same. 
Moncritf  v.  liaes  (50  N.  Y.,  481)  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  report  of  a  referee. 

ff.  L,  Comstook^  for  the  appellants. 

E.  O.  Lapham^  for  the  respondents. 

Opinion  by  Smpth,  J. 

Present  —  Mullin,  P.  J.,  Smith  and  Mobgan,  JJ. 

Judgment  aflSrmed. 


EANSOM  P.  ALGER,  Respondent,  v.  WTLLARD  JOHNSON, 

Appellant. 

Statute  qfflraudi — wTten  must  be  pleaded. 

It  is  only  when  a  complaint  sets  forth  a  contract,  and  the  answer  admits  that 
allegation,  that  the  defendant  must  plead  the  statute  of  frauds.  (Moak's  Van 
S.  PL,  605,  556  ;  Ihijfi/  v.  aD(movan,  46  N.  Y.,  226.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
report  of  a  referee. 

The  action  was  brought  for  work  done  and  materials  fiirnished 
by  the  plaintiff  to  the  defendant.  The  answer  contained  a  general 
denial  of  all  the  material  allegations  of  the  complaint.  The  defend- 
ant claimed  that  the  contract  for  the  work  and  materials  was  with 
one  Baker,  and  that  therefore  the  promise  of  the  defendant  to  pay 
therefor  was  within  the  statute  of  frauds,  but  the  court  was  of  opinion 
that  the  evidence  showed  that  the  employment  was  by  the  defend- 
ant and  not  by  Baker,  and  affirmed  the  judgment. 
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FouBTH  Dbfartmbmt,  April  Term,  1876. 
Stephem  <&  Pardee^  for  the  appellant. 

H.  C.  Ilowe^  for  the  respondent 

Opinion  by  Gilbert,  J. 

Jndgment  affirmed. 


CORNELIA  VAN   ALLEN,  Plahttiff,  v.  THE  FARMERS' 
JOINT  STOCK  INSURANCE  COMPANY,  Defendant. 

Imwranee  company — general  agent — pouoera  of —  Barol  fJocUver  of  coriditionSy  when 
•  poUcy  in  terms  provideefor  toriUen  waiver  only. 

A  geoeral  agent  of  an  insurance  company  may  waive  the  performance  of  a  con- 
dition inserted  in  the  policy  for  the  benefit  of  the  company.  (Ames  v.  N.  T. 
Union  Ins.  Co.,  4  Ker.,  253 ;  Liddle  v.  Market  Ine.  Co.,  29  N.  Y.,  184 ;  Benedict  v. 
Ocean  Ins.  Co.,  81  N.  Y.,  389;  Boeh&n  v.  W^fJEuim^rgh  Ins.  Co.,  35  id.,  181; 
Bo^ne  v.  Erehange  Ins.  Co.,  51  id.,  117.) 

A  parol  waiver  of  a  condition  in  a  policy  is  good,  notwithstanding  a  provision  in 
the  policy  that  nothing  bat  a  written  agreement,  signed  by  an  officer  of  the 
company,  shall  have  that  eflTect.  (Parker  v.  Arctic  Ins.  Co.,  1  N.  Y.  8.  0.,  397; 
affirmed  by  Court  of  Appeals.) 

MonoN  to  set  aside  verdict  for  plaintiff  and  for  a  new  trial,  upon 
exceptions  ordered  to  be  heard  in  the  first  instance  at  the  General 
Term.     The  action  was  upon  a  policy  of  insurance  against  fire. 

M.  Hopkins,  for  the  plaintiff. 

D,  Pratt^  for  the  defendant. 

Opinion  by  Gilbbbt,  J. 

Jndgment  affirmed. 
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ANDREW  J.  BELKNAP,  Respondbnt,  v.  WENDELL  M. 
BENDER,  Appellant. 

8UUuU  qf  frauds  -^promise  to  pay  debt  of  another, 

A  being  indebted  to  B  for  sawing  lumber  at  A's  mill,  conveyed  his  property  to 
G,  who  hired  B  to  continae  the  running  of  the  mill,  saying  that  he  would  pay 
him  the  same  that  A  had  paid  him,  and  saying  further,  that  he  had  made 
arrangements  with  A  to  pay  A's  debt  to  the  plaintiff,  and  that  he  would  pay 
him  the  back  pay  that  was  coming  to  him.  Hdd^  that  the  agreement  to  pay 
A's  debt  was  void  under  the  statute  of  frauds.  (iy5j(^<9r  v.  Adler^  87  N.  Y., 
164;  MaUofy  Y.  OUlet,  21  id.,  412.) 

This  is  an  appeal  from  a  judgment  entered  upon  the  verdict  of  a^ 
jury,  rendered  at  the  Lewis  Circuit  in  June,  1874. 

C.  D.  Adams^  for  the  appellant. 

J.  Thomas  Sprigga^  for  the  respondent. 

Opinion  by  Mobgan,  J. 

Present  —  Mullin,  P.  J.,  Smith  and  Moboan,  J  J. 

Judgment  reversed  and  new  tria^  granted,  costs  to  abide  event 


FANNY   J.   WHEELOCK,   Appellant,  v.  GEORGE  M. 
CUTLER,  Respondent. 

BMdmc$'-Cod$^  section  899. 

Where  in  an  action  of  trespass,  quare  dauwm  fregiiy  defendant  daims  to  have 
entered  as  the  agent  of  the  owners,  the  testunony  of  plamtifTs  grantors  as  to 
conversations  between  them  and  a  person  deceased  at  the  time  of  the  trial, 
through  whom  defendant's  principal  claims,  is  inadmissible  under  section  S99 
of  the  Code. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  report  of  a  referee. 

Scott  Lord^  for  the  appellant. 

Jcmiea  Wood^  for  the  respondent. 
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FouBTH  Department,  April  Term,  1875. 
Opiuion  bj  Mobgan,  J. 

Present  —  Mulun,  P.  J.,  Smith  and  Mobgan,  JJ. 

Jadgment  aflSrmed. 


EVANDER  S.  VAN  LIEW  and  another,  Administratobb, 
Appellants,  v.  STEPHEN  V.  R.  JOHNSON  and  othbbs, 
Impleaded,  Respondents. 

FraudvJerU  eorUract — remedy  qf  party  dtfirauded. 

The  remedy  of  a  party  defrauded  is  either  to  afQrm  the  contract  and  sue  for  the 
damages  occasioned  by  the  fraud,  or  to  disaffirm  the  contract  and  to  sue  for 
the  recovery  of  whatever  has  been  received  under  the  contract  by  the  other 
party. 

He  can  pursue  the  latter  remedy  only  on  condition  that  he  has  restored,  or  offered 
to  restore,  all  that  he  has  himself  received  under  the  contract 

Appeal  from  an  order  sustaining  a  demurrer  to  the  complaint  in 
this  action. 

McDonald  db  Rose^  for  the  appellants. 

ThaddeiM  Bodme^  for  the  respondents. 

Opinion  by  Gilbert,  J. 

Order  appealed  from  affirmed  with  costs,  with  leave  to  the  plain- 
tiff to  amend  in  twenty  days  on  payment  of  costs. 


DANIEL  AVERY,   Administbator,    etc..    Appellant,   v. 
MALACHI  FOLEY,  Respondent. 

Btferee. 

Ko  exception  lies  to  the  refiisal  of  a  referee  to  find  the  particulars  which  go  to 
make  ap  his  general  conclusions  of  fact 

It  is  erroneous  for  a  referee  to  find  the  evidence  of  facts  instead  of  the  &cts  them- 
selves.   (Beck  V.  ShMon,  48  N.  Y.,  869.) 
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Fourth  DBPiLRTMBNT,  April  Teru,  1875. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  report  of  a  referee. 

H.  A.  Maynard,  for  the  appellant. 

James  Zyouy  for  the  respondent 

Opinion  by  Gilbbbt,  J* 

Judgment  reversed  and  new  trial  granted  before  another  referee, 
costs  to  abide  event. 


ELON   G.  CARPENTER,  Appellant,  v.  THOMAS  GREEN 
AND  JAMES  GREEN,  Respondents. 

Summaa^  proceedings— when  aippeal  does  not  Ue  from  judgment  in. 

Appeal  was  brought  from  a  judgment  of  the  County  Court  of 
Ontario  county,  reversing  the  judgment  of  a  justice  of  the  peace, 
rendered  upon  the  verdict  of  a  jury,  in  summary  proceedings  insti- 
tuted by  the  plaintiff  as  landlord  to  remove  the  defendants  as 
tenants. 

The  court  was  of  opinion  that  no  appeal  to  this  court  in  cases 
like  this  has  been  given.  It  is  a  special  proceeding,  and  the  Code 
relates  only  to  appeals  in  civil  actions.  The  act  of  1854,  in  relation 
to  special  proceedings  (chap.  270),  is  confined  to  appeals  from  an 
order  or  final  determination,  made  at  a  Special  Term  of  the  same 
court,  and  does  not  authorize  an  appeal  from  such  order  or  deter- 
mination of  a  County  Court.  That  as  the  act  of  1849,  to  amend  the 
Revised  Statutes  in  relation  to  summary  proceedings  to  recover  the 
possession  of  land,  expressly  provides  that  the  decision  of  the 
county  judge  shall  be  final,  the  court  had  no  alternative  but  to 
dismiss  the  appeal.  (Laws  1849,  chap.  193,  §  5,  sub.  2;  Deud  v. 
Busty  24  Barb.,  438,  446.) 

Spencer  Goodmffy  for  the  appellant. 

Himry  Brushy  for  the  respondents. 

Opinion  by  Gilbert,  J. 

Appeal  dismissed  without  costs. 
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THE   SENECA   NATION   OF    INDIANS,    Respondent,    v. 
GEORGE  HAMMOND,  Appellant. 

IncHoui  retervatum^ cutting  and  removing  timber  fr<>m--tDh&n  tUegoL 

An  appeal  from  the  decision  of  tfie  Special  Term  in  Cattarau- 
gus county,  sustaining  the  plaintiff's  demurrer  to  the  defendant's 
second  answer. 

The  complaint  alleged  as  a  cause  of  action,  the  unlawful  pur- 
chase, taking  and  carrying  from  the  Cattaraugus  Reservation,  of  a 
quantity  of  cord  wood,  contrary  to  the  act  of  November  15,  1847, 
for  the  protection,  etc.,  of  the  Seneca  Indians ;  and  demanded  judg- 
ment for  double  the  value  of  the  property,  etc. 

The  defendant's  second  answer  alleged :  That  in  June,  1873,  cer- 
tain Indians,  members  of  the  Seneca  Nation  and  Tribe,  were  resid- 
ing upon  said  reservation,  and  in  the  occupation  and  possession  of 
certain  lands  thereon,  which  they  had  inclosed  by  good  substantial 
fences,  and  which .  lands  they  had  respectively  occupied  and 
improved  and  inclosed  for  many  years.  That  said  Indians,  each 
for  his  own  use  and  benefit,  sold  and  transferred  to  defendant  trees 
and  timber,  then  being  and  growing  upon  their  lands,  so  occupied 
and  fenced,  for  which  defendant  paid  to  each  Indian  the  full  value 
in  money;  and  afterward  cut  and  carried  away  therefrom,  said 
cord  wood,  etc. 

To  this  answer  the  plaintiff  demurred,  qn  the  ground  that  it 
did  not  state  facts  constituting  a  defense. 

The  General  Term  was  of  opinion  that  under  the  laws  of  the 
State  relative  to  this  reservation  (chap.  365  of  1847,  §  20 ;  chap.  294 
of  1859 ;  chap.  455  of  1873),  the  acts  of  the  defendant,  in  cutting 
and  removing  the  timber  from  the  reservation,  were  illegal,  and 
affirmed  the  order. 

J,  M.  Humphrey^  for  the  appellant. 

James  O.  Johnsofij  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Order  affirmed. 
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418  SMITH  V.  HAZARD. 

Fourth*Dkpartment,  April  Term,  1875. 


JAMES  M.  SMITH,  Respondent,  v.  EDWARD  E.  HAZARD 

AND   OTHBB8,  APPELLANTS. 
JSvidence—  Oode,  §  399. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  at 
Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  made  by  the 
defendant  Edward  E.  Hazard  and  his  wife,  to  Morris  Hazard, 
dated  January  27,  1869,  to  secure  the  payment  of  $20,000,  with 
interest.  Morris  Hazard  died  in  1870,  having  made  his  will  devis- 
ing all  his  estate,  including  said  mortgage,  to  Maria  B.  Hazard, 
whom  he  appointed  sole  executrix  thereof.  Subsequently  Maria  B. 
Hazard  assigned  the  mortgage  to  the  plaintiff  as  collateral  security 
for  the  payment  of  $69,500.  Maria  B.  Hazard  afterward  died, 
leaving  a  will,  and  Robert  R.  Hefford  and  Robert  P.  Wilson  were 
appointed  executors  thereof.  This  action  was  brought  by  Hefford 
and  Wilson,  as  such  executors,  and  said  James  M.  Smith  as  plain- 
tiffs. Edward  E.  Hazard  and  Margaret  D.  Hazard  answered  sepa- 
rately, but  their  interests  were  identical. 

The  principal  point  raised  by  the  exceptions,  was  as  to  the  exclu- 
sion of  the  testimony  offered  by  Edward  E.  Hazard,  of  transactions 
between  him  and  Morris  Hazard,  deceased,  tending  to  contradict 
the  mortgage. 

The  testimony  offered  was  rejected,  under  section  399  of  the 
Code. 

The  General  Term  was  of  opinion  that  the  evidence  was  prop- 
erly excluded.    {Mattoon  v.  Young^  45  N.  Y.,  697.) 

Sprague  <&  Gorham^  for  the  appellants. 

Spencer  <&  Clinton^  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Judgment  affirmed,  with  costs. 


Digitized  by 


Google 
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Fourth  Dbfabtmsnt,  April  Term,  1875. 

— . J _^ 


THE  EVANGELICAL  LUTHERAN  ST.  JOHN  ORPHANS^ 
HOME  OF  THE  CITY  OF  BUFFALO,  Respondent,  v,  THE 
BUFFALO  HYDRAULIC  ASSOCIATION,  JACOB  GETZ 
AND  FRANKLIN   GETZ,  Appellants. 

EaseTnerU — toTien  may  he  sold  under  execution. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  to  obtain  a  perpetual  injunction,  restrain- 
ing the  defendants  from  completing  a  dam  across  the  Buffalo  rivftr, 
at  or  near  the  junction  of  the  Cayuga  creek  with  the  middle  branch 
of  the  Buffalo  creek,  and  to  remove  so  much  of  such  dam  as  they 
had  constructed. 

The  property  or  easement  which  was  the  subject  of  this  contro- 
versy, was  sold  under  execution  issued  on  a  judgment  recovered 
against  the  defendant  corporation.  The  referee  found  that  the 
easement  was  abandoned.  That  Robert  Troup  and  others  were, 
on  and  before  February  21st,  1828,  seized  of  the  lands  where 
the  subject  of  this  controversy  is  located,  and  on  that  day  they, 
by  an  instrument  in  writing,  gave  and  granted  to  said  corporation 
and  its  successors,  among  other  things,  the  right  and  privilege  to 
enter  upon  and  take  possession  of  such  piece  of  land  as  should  be 
necessary  for  a  dam  or  dyke,  said  right  to  become  forfeited  in  case 
of  any  breach  or  failure  to  perform  the  conditions  of  said  instru- 
ment. That  on  the  Ist  of  October,  1852,  Ruben  B.  Heacock 
recovered  a  judgment  against  The  Buffalo  Hydraulic  Association 
for  over  $50,000,  and  upon  an  execution  issued  upon  that  judg- 
ment, said  right  and  privilege  were  sold.  That  the  sale  under  the 
execution,  and  the  deed  executed  and  delivered  in  pursuance 
thereof,  divested  the  said  The  Buffalo  Hydraulic  Association  of  all 
rights,  title  and  interests  which  it  then  had  in  said  dam,  and  all  the 
easements  and  rights  of  property  conferred  upon  or  conveyed  to  it 
by  said  Robert  Troup  and  others.  The  defendant  corporation 
claimed  that  the  easement  became  blended  with  the  franchises  con- 
ferred upon  it  by  the  legislature,  was  a  part  of  them,  and  could  not 
be  sold. 
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FouBTH  Dbfabticbnt,  April  Term,  1875. 

The  General  Term  hdd^  that  the  property,  and,  as  appurtenant 
to  it,  this  easement,  was  liable  to  sale  under  execution  (Ang.  on  W. 
0.,  8,  §  142,  143,  163  a;  Ooodrich  v.  Burhank,  12  Allen,  461; 
Post  y.  PearsaUy  22  Wend.,  425) ;  that,  as  the  right  to  terminate 
the  servitude  was  expressly  reserved  to  the  grantor  in  the  deed 
conveying  it  to  the  said  defendant,  no  question  was  presented  as  to 
the  power  to  abandon  an  easement  acquired  by  grant. 

Thayer  dk  Benedicty  for  the  appellants. 

Oeo.  W.  Cothrany  for  the  respondent. 

Opinion  by  Gilbert,  J. 

Judgment  affirmed,  with  costs. 


THE  MERCHANTS'  BANK  OF  CANADA,  RiMPoiroKiiT,  v. 
NELSON  HOLLAND,  Impleaded  wtth  DILLON  BEEBE, 
Appellant. 

PartMrtihip — a/uihorUy  to  act  in  name  of  firm  obtained  by  fraud— fraud  no  dtfensa. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee  in 
favor  of  the  plaintiff. 

A  was  engaged  in  business  with  B  and  G  as  copartners  under 
the  name  of  A  &  Co.  Unknown  to  B  and  C,  A  entered  into  and 
carried  on  another  independent  business  under  the  name  of  A  &  Co. 
Afterward,  on  the  discovery  of  this  fact,  an  agreement  was  entered 
into  between  A  and  B  providing  for  a  dissolution  of  the  partner- 
ship existing  between  them,  in  which  settlement  the  independent 
business'  carried  on  by  A  was  included,  bat  was  so  included  by 
reason  of  false  statements  made  by  A  to  B  in  relation  thereto. 
It  was  provided  in  the  settlement  that  each  party  was  authorized  to 
use  the  name  of  the  firm  in  liquidation,  and  in  making  such  com- 
mercial paper  as  might  be  necessary  to  renew  such  as  already 
existed  or  to  complete  the  contracts  already  made,  but  no  renewals  to 
be  made  except  by  the  consent  of  both  parties  in  writing.  After 
the  settlement  was  made,  A  continued  the  independent  business, 
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FouBTH  Depabticbnt,  Apbil  Tebm,  1876. 

and  the  drafts,  to  recover  upon  the  acceptances  of  which  this  action 
was  brought,  were  drawn  npon  A  &  Co.,  and  accepted  or  indorsed 
by  A  in  the  name  of  A  &  Go.,  but  related  to  such  separate,  inde- 
pendent business.  The  plaintiff  had  been  falsely  informed  by  A, 
prior  to  the  settlement,  that  B  was  one  of  the  firm  carrying  on 
the  independent  business,  but  said  plaintiff  never  saw,  knew  or  had 
any  notice  of  the  settlement  or  the  provisions  thereof.  It  was  hddj 
that  B  was  liable ;  and  that,  as  after  the  settlement  A  had  authority 
by  its  terms  to  bind  him,  it  was  of  no  consequence  whether  the 
plaintiff  knew  of  such  authority  or  not ;  that  the  fraud  of  A,  by 
which  the  settlement  was  obtained,  could  not  be  set  up  by  B  as 
against  the  plaintiff. 

Wm.  S.  OreenSy  for  the  appellant. 

JS.  C.  Sprague^  for  the  respondent. 

Opinion  by  Morgan,  J. 

Present  —  Mullin,  P.  J.,  Smtth  and  Moboan,  JJ. 

Judgment  aSirmed. 


THE  AGRICULTURAL  NATIONAL  BANK  OF  PITTS- 
FIELD,  Respondent,  v.  HIRAM  G.  SHEFFIELD  and  othkes. 
Appellants. 

I\vmi8aory  note — toJien  tuurious — lex  laei  amtraeti. 

The  plaintiff,  a  Massachusetts  corporation,  agreed  to  take  notes 
in  payment  of  a  Judgment,  a  lien  on  real  estate  owned  by  some  of 
the  defendants,  under  an  arrangement  which,  by  the  laws  of  this 
State,  would  be  usurious,  though  not  so  under  the  laws  of  Massa- 
chusetts. All  the  defendants  resided  in  the  State  of  New  York, 
and  the  transactions  took  place  in  this  State,  but  the  notes  were 
dated  at  PiM^eld,  Massachusetts,  and  made  payable ^ere,  with 
the  intention,  as  was  claimed  by  defendants'  counsel,  to  evade 
the  usury  law  of  this  State.  The  only  evidence  of  such  inten- 
tion was,  that  one  of  the  defendants  offered  to  draw  the  note  him- 
self; that  the  attorney  of  the  bank,  in  the  presence  of  one  of  the 
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Fourth  Defabtment,  Apbil  Term,  1875. 

directors,  said  "No,  we  will  make  the  notes  ourselves;  we  have 
blanks  here  in  my  oflSce  [at  Canandaigua,  N.  Y.],  and  I  will 
make  out  the  notes,"  and  he  drew  the  note  in  question ;  that 
there  was  no  agreement  or  understanding  at  the  time  that  any  of  the 
debt  was  to  be  paid  in  Massachusetts,  or  that  the  notes  would  be 
paid  there.  The  court  at  Special  Term  gave  judgment  for  the 
plaintiflf.  The  General  Term  affirmed  the  judgment,  holding  that 
the  contract  was  a  Massachusetts  contract  {Curtis  v.  Leavitt^  15 
N.  Y.,  88 ;  OuUer  v.  Wright^  22  id.,  472),  and  that  the  facts  stated 
were  not  sufficient  to  show  an  intention  to  evade  the  statute  of  this 
State  against  usury. 

Wm.  R,  Smith,  for  the  appellants. 

John  Gillette,  Jr,,  for  the  respondent. 

Opinion  by  Mobqah,  J. 

Present  —  Mulun,  P.  J.,  SMrrn  and  Mobgan,  JJ. 

Judgment  affirmed. 


PETER    WILSON,  Plaintiff,  v.   JAMES   VAN    PELT, 

Defendant. 

OofUract  reserving  growing  crops  ^  UabiUty  for  use  of  lands — right  of  ingresB  and 

egress. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term,  on  the  coming-in  of  a  verdict  in  favor  of  plaintiff. 

Articles  of  agreement  were  made  between  A  of  the  first  part 
and  B  of  the  second  part.  The  said  party  of  the  first  part,  in  con- 
sideration of  the  sum  of  $125  per  acre,  agreed  to  sell  to  the  party 
of  the  second  part,  his  farm  in  the  town  of  Brutus,  "excepting  and 
reserving  the  wooden  part  of  the  house,  up  stairs  and  down  stairs, 
and  the  south  half  of  the  garden  next  north  of  the  house,  until  the 
1st  of  October,  1870.  Said  A  also  reserves,  for  his  own  use,  all 
the  wheat  and  rye  now  growing  on  said  premises,  together  with 
sufficient  room  in  the  barn  to  put  said  wheat  and  rye  into,  and 
thresh  the  same."  A  agreed  to  allow  B,  on  October  1,  1870, 
$100  "  for  the  use  of  the  premises  above  reserved  by  him,  and  which 
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said  sum  of  $100  is  to  be  then  applied  upon  the  purchase-money 
of  said  premises.  *  *  *  In  case  A  shall  give  to  B  full  posses- 
sion of  said  premises,  and  shall  remove  therefrom  within  three 
weeks,  then  the  above  provision  in  reference  to  the  rent  of  said 
premises  shall  be  inoperative,  and  the  said  Van  Pelt  shall  pay  to 
said  Wilson  the  sum  of  $2,100  instead  of  the  sum  of  $2,000,  on  the 
first  day  of  October,  1870." 

A,  having  given  up  the  possession  within  three  weeks,  and  the 
defendant  (B)  having  harvested  and  removed  the  crops,  hsld,  in  an 
action  by  A  for  conversion,  that  the  court  erred  in  charging  the 
jury  that  the  plaintiff  was  not  entitled  to  recover,  as  the  clause  of 
the  contract  relating  to  the  giving  up  possession  within  three  weeks 
did  not  affect  A's  title  to  the  crops,  but  only  to  the  wooden  part  of 
the  house.  The  court  further  Aeldy  that  when  growing  crops 
are  reserved  as  such,  the  party  reserving  them  is  not,  in  the  absence 
of  an  agreement  to  pay,  liable  for  the  use  of  the  land  on  which 
they  grow,  and  has  the  right  of  ingress  and  egress  for  the  pur- 
pose of  harvesting  and  removing  them.  ( Whipple  v.  JFoot^  2 
Johns.,  418 ;  Stewart  v.  Dcmghiy,  9  id.,  108 ;  8hepard  v.  PhUbeck^ 
4  Den.,  174.) 

William  Porter ^  for  the  plaintiffl 

W.  E.  Hiighitt^  for  the  defendant. 

Opinion  by  Mullin,  P.  J. 

New  trial  ordered,  costs  to  abide  event. 


NEHEMIAH  KAPLEE,  Appellant,  v.  STEPHEN  T.  AKNOT, 

Respondent. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  decision  of  a  judge,  at  the  Yates  county  Special  Term. 

The  court,  after  consideration  of  the  evidence  in  the  case,  con- 
cluded that  the  pleadiugs  precluded  a  consideration  of  the  case  as 
it  was  really  presented  by  the  evidence,  and  that  the  General  Term 
was  not  at  liberty  on  this  appeal  to  make  so  radical  a  change  in  the 
nature  of  the  action  as  would  justify  a  reversal  of  the  judgment. 


Digitized  by 


Google 


424  LESLIE  V.  DINGMAN. 

Fourth  Defabtment,  April  Term,  1876. 
J.  MoGuire  and  William  Bumset/y  for  the  appellant. 
George  B.  Bradley,  for  the  respondent. 
Opinion  by  Gilbebt,  J. 

Judgment  aflBrraed,  without  prejudice  to  any  other  action  or 
proceeding. 


GEORGE    W.   LESLIE,    Rboeiveb,    etc.,   Appellant,  v. 
EPHRAIM  DINGMAN,  Respondent. 

Appeal  from  a  judgment  of  the  County  Court  of  Oswego,  in 
favor  of  the  defendant,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  upon  the  judge's  minutes. 

A  question  of  fact  alone  was  presented  by  this  appeal,  which,  the 
General  Term  held,  had  been  properly  submitted  to  the  jury. 

C,  W.  Avery^  for  the  appellant. 

F.  Damid,  for  the  respondent. 

Opinion  by  Moboan,  J. 

Present  —  Mullik,  P.  J.,  Smith  and  Moboan,  JJ. 

Judgment  and  order  affirmed. 


JAMES  MORRISON,  Administbatob,  etc.,  Respondent,  f>. 
THE  NEW  YORK  CENTRAL  AND  HUDSON  RIVER 
RAILROAD  COMPANY,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  made  on  a  case  and  exceptions. 

The  action  was  brought  to  recover  for  an  alleged  negligent  killing 
of  the  plaintiff's  intestate  while  crossing  the  track  of  the  defendant. 
The  principal  question  was  whether  or  not  the  deceased  had  been 
guilty  of  contributory  negligence.     The  General  Term  hdd^  that 


Digitized  by 


Google 


FISHER  V.  BANTA.  425 

FouBTH  Department,  April  Term,  1876. 

the  finding  of  the  jury  was  conclasive  upon  this  point,  and  affirmed 
the  jadgment 

A.  P.  Lanmg^  for  the  appellant. 

E,  O.  SpragvSy  for  the  respondent. 

Opinion  by  Mullin,  P.  J. 

Jadgment  and  order  affirmed. 


PHILENA  B.  FISHER,  as  Adionistbatbix,  bto.,  of  JOHN 
FISHER,  Deceased,  PHILENA  B.  FISHER  and  CARO- 
LINE  C.  FRARY,  Respondents,  v.  STANLEY  A.  BANTA, 
Impleaded,  etc..  Appellant. 

Appeal  by  the  defendant  from  a  judgment  at  Special  Term. 
The  action  was  brought  to  obtain  a  judicial  construction  of  the 
wills  of  Albert  Banta  and  of  Charles  Edward  Banta. 

The  court  was  of  opinion  that  all  the  material  questions  in  the 
case  had  been  disposed  of  on  former  appeals.  (See  1  N.  Y.  S,  0. 
[  T.  &  0.],  97 ;  and  1  Hun,  610.) 

Morse  dk  WeUs,  for  the  appellant. 

W.  W.  Rowley^  for  the  respondent  Fisher. 

De  L.  OriUenderiy  for  the  respondent  Frary. 

Opinion  by  Gilbbbt,  J. 

Judgment  affirmed,  with  costs  to  be  paid  by  the  appellant. 


CAROLINE    E.     EARLL,    Respondent,    v,    MINERVA    M. 
PROUTY,  Impleaded  wrrn  SAMUEL  POTTER,  Appellant. 

Appeal  from  a  judgment,  entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  damages  occasioned   by  careless 
and  immoderate  driving  by  the  servants  of  the  defendant  Minerva 
Prouty,  while  in  her  employ. 
HuN— Vol.  IV.        54 
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'Fourth  Department,  April  Term,  1875. 

The  appellant  claimed  that  no  negligence  had  been  proved 
against  her,  and  also  that  the  negligence  of  the  plaintifiTb  husband 
contributed  to  produce  the  injury  complained  of.  The  General  Term 
refused  to  reverse  the  judgment,  the  evidence  being  conflicting. 

I^.  Davidy  for  the  appellant. 

Prattj  Mitchdl  dk  Brown,  for  the  respondent. 

Opinion  by  Morgan,  J. 

Present  —  Mullin,  P.  J.,  Smiih  and  Morgan,  JJ. 

Judgment  affirmed. 


JOHN  M.  EASTERLY,  Plaintiff,  v.  WILLIAM  C.  BAEBEE, 

Defendant. 

Motion  for  new  trial  by  both  parties,  on  exceptions  ordered  t^ 
be  heard  at  the  General  Term  in  the  first  instance.  The  case  on  a 
former  appeal  vsrill  be  found  reported  in  3  New  York  Supreme  Court 
Eeports,  421.  The  only  question  arising  upon  the  new  trial,  not 
already  passed  upon  by  the  General  Terra  on  the  former  appeal,  was 
as  to  the  effect  of  a  note's  being  renewed  to  replace  paper  on  which  all 
the  parties  to  the  new  note  were  liable  upon  an  agreement  made 
when  the  original  paper  was  made,  that  the  several  parties  were  to  be 
liable,  as  between  themselves,  as  co-sureties.  The  judge  refused  to 
charge  that  the  giving  of  the  new  note  did  away  with  the  agreement 
made  as  to  the  obligations  of  the  parties  on  the  original  note,  and  the 
General  Term  sustained  the  ruling,  holding  that  in  the  absence  of 
any  new  arrangement,  the  inference  would  be  that  the  renewed 
paper  was  indorsed  upon  the  basis  of  the  original  arrangement. 

E.  n.  Avery^  for  the  plaintiff. 

Frcmcis  Kernan^  for  the  defendant. 

Opinion  by  Morgan,  J. 

Present  —  Mullin,  P.  J.,  Smith  and  Mobgan,  JJ. 

Motion  for  new  trial  denied. 
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JAMES  WOLSTENHOLME  and  others  v.  THE  WOLSTEN- 
HOLME  FILE  MANUFACTURING  COMPANY. 

Cross  appeals  from  a  judgment  entered  upon  the  report  of.  a 
referee. 

The  judgment  was  $3,085.84,  damages  and  costs  in  favor  of  the 
plaintiffs. 

The  defendant  appealed  from  the  judgment,  upon  the  ground 
that  the  plaintiffs  were  not  entitled  to  recover  any  judgment,  and 
the  plaintiffs  appealed  upon  the  ground  that  they  were  entitled  to 
recover  a  greater  amount  of  damages.  • 

All  the  questions  of  law  in  this  case  were  decided  on  a  former 
appeal,  the  decision  in  which  is  reported  in  3  Lansing,  464. 

Benj.  H,  Austin^  for  the  plaintiff'. 

jE  67.  8pr<igue^  for  the  defendant. 

Opinion  by  Morgan,  J. 

MuLLiN,  P.  J.,  concurred.     Smtth,  J.,  did  not  sit. 

Judgment  aiBrmed. 


ANN   H.   PRESTON,   Respondent,   v.    ELMORE    P.    RUSS, 
Impleaded,  Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  General  Terra  hddj  that  the  findings  of  the  referee  were 
supported  by  the  evidence,  and  affirmed  the  judgment. 

D,  Prattj  for  the  appellant. 

Edvnn  Allen,  for  the  respondent. 

Opinion  by  SMrra,  J. 

Present  —  Mullin,  P.  J.,  SMrrn  and  Morgan,  JJ. 

Judgment  affirmed 

Digl'tized  by  Google 


428  LYON  V.  WILCOX. 


FoTjBTH  Department,  April  Term,  1875. 


JOHN  S.  LYON,  Appellant,  v.  LOREN  WILCOX  and  another, 
Adminibteatobs,  etc.,  Respondents. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  npon 
the  report  of  a  referee. 

In  this  action,  brought  to  recover  the  value  of  work,  labor  and 
services,  performed  for  the  defendant's  intestate,  the  referee  found 
that  the  plaintiff  had  been  paid  in  full  therefor.  The  Greneral 
Term  heldy  that  this  finding  wsls  not  sustained  by  the  evidence,  and 
reversed  the  judgment. 

J.  W.  Dvrvmny^  for  the  appellant. 

Oeorge  B.  Bradley ^  for  the  respondents. 

Opinion  by  Smith,  J. 

Present  —  Mdllin,  P.  J.,  Smith  and  Moboan,  J  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the* 
event. 


JOHN  OUSBY,  Respondent,  v.  EDMUND   G.  JONES, 

Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  a 
verdict  directed  by  the  court. 

The  General  Term  held^  that,  upon  the  evidence  in  the  case,  the 
court  erred  in  directing  a  verdict,  and  ordered  a  new  trial. 

W.  P.  OooddlSy  for  the  appellant. 

F.  Hiscocky  for  the  respondent. 

Opinion  by  Smith,  J. 

Present*— Mdllin,  P.  J.,  Smith  and  Morgan,  J  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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THE  TENTH  NATIONAL  BANK,  Plaintiff,  v.  THE 
MAYOR,  Em,  OF  THE  CITY  OF  NEW  YORK, 
Defendant. 

Aethn  for  interest  cannot  he  maintained  after  aeeeptanee  of  prindpai — 0(nnmi&- 
r  of  Oharities  and  Correetione— power  qf^  to  borrow  money — chap.  9, 1873. 


A  creditor  who  has  received  the  principal  debt  as  such  in  full,  cannot  thereafter 
maintain  an  action  for  interest. 

The  commissioners  of  charities  and  corrections  have  no  lawful  authority  to  bor- 
row money  and  thus  create  a  debt  against  the  city  of  New  York. 

PlOTifiions  of  chapter '9  of  1872,  section  2,  construed. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  at 
General  Term  in  the  first  instance. 

The  plaintiff  alleges  in  the  complaint  that  the  defendant,  on  the 
Ist  October,  1871,  was  indebted  to  it  for  advances  of  money  there- 
tofore made  to  the  defendant  by  and  through  the  department  of 
public  charities  and  corrections  to  the  amount  of  $277,930.05, 
for  which  sum,  with  interest  from  October,  1871,  it  demands 
judgment. 

The  answer  alleges  payment  of  the  debt  set  forth  in  the  com- 
plaint, on  the  8th  October,  1872. 


4    4^9 
Hap  156; 
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The  proof  showed  that  payment  of  the  amount  as  alleged  in  the 
answer,  was  made  in  pursuance  of  a  settlement  of  the  claim  agreed 
upon  between  the  parties,  and  the  court  fhereupon  directed  a  ver- 
dict for  the  defendant. 


Henry  E.  Anderson^  for  the  plaintiflE. 

D,  J.  Dearly  for  the  defendant. 

Davis,  P.  J. : 

The  court  on  the  trial  directed  a  verdict  for  the  defendant.  We 
think  the  direction  was  right  for  several  reasons.  The  loan  made 
by  plaintiff  to  the  commissioners  of  charities  and  corrections  in 
the  form  of  overdrafts,  amounted  to  the  sum  of  $277,930.05 
exclusive  of  any  claim  for  interest.  It  was  distinctly  proposed  by 
the  defendant  to  \)ay  that  sum  as  principal^  in  full  of  the  claims, 
and  it  was  made  a  condition  of  the  payment  that  the  claim  for 
interest  should  be  waived.  On  this  point  there  was  no  substantial 
conflict  between  the  testimony  of  Mr.  Strahan,  who  acted  on  the 
part  of  the  defendant,  and  Mr.  Palmer,  who  acted  for  the  plain- 
tiff ;  and  the  papers  executed  on  the  settlement  showed  that  the 
payment  of  the  principal  was  in  full.  This  brings  the  case,  we 
think,  clearly  within  the  decisions  which  hold,  in  substance,  that 
where  a  creditor  has  received  i}iQ  principal  debt  as  stick  in  fall,  he 
can  thereafter  maintain  no  action  for  interest.  There  was  no 
express  contract  in  this  case  on  the  part  of  the  city  to  pay  interest. 
It  was  recoverable,  if  at  all,  only  as  damages  upon  some  usage  to 
be  shown,  from  which  a  contract  might  be  implied ;  and  in  such 
cases  the  acceptance  of  the  principal  in  full,  especially  if  accom- 
panied by  a  waiver  of  interest  as  a  condition  of  the  payment  of 
the  principal,  must  be  held  to  terminate  all  right  of  a(5tion  for  the 
debt  or  any  of  its  incidents.*  Again,  the  commissioners  of  chari- 
ties and  corrections  had  no  lawful  authority  to  borrow  money,  and 
thus  create  a  debt  against  the  city.  The  corporation  was  not  liable 
to  an  action  to  recover  the  money  because  the  debt  was  created 

•  Jacot  V.  Emmett,  11  Paige,  142;  Gillespie  v.  Mayor,  etc.,  8  Edw.  Ch.,  61S; 
Tmotson  V.  Preston,  3  Johns.,  329;  Fake  v.  Eddy's  Executor,  15  Wend,,  76; 
OoDsequa  v.  Fanning,  8  Johns.  Ch.,  687;  Johnston  v.  Brannan,  6  Johns.,  268 
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without  authority  and  by  an  excess  of  power  on  the  part  of  one  of 
its  departments.  *     The  plaintiff  was  bound  to  take  notice  of  this 
want    of  power  and  the   limitations  it  imposed,  f     The   act   of 
1872,  :|:  which  provided  that  "  the  comptroller  shall  be  authorized 
and  required  to  pay  back    *    *    *    to  the  various  banks,  all  moneys 
which  have  been  advanced  by  said  banks,  or  any  of  them,  prior  to 
December  31,  1871,  to  or  for  the  use  of  any  of  the  departments  or 
commissioners  of  the  city  and  county  of  New  York,"  is  not  to  be 
enlarged  to  cover  more  than  is  expressly  provided  for  in  the  act. 
The  duty  is  imposed  upon  the  comptroller  and  not  upon  the  city. 
He  is  authorized  and  required  to  pay  "  the  moneys  which  have  been 
advanced,"  and  no  provision  is  made  for  the  payment  of  interest. 
Inasmuch  as  there  was  no  existing  legal  obligation  on  the  part  of 
the  city  to  pay  the  indebtedness  at  all,  it  will  not  be  implied  that 
the  legislature  intended  to  require  the  comptroller  to  pay  interest 
on  such  moneys  as  well  as  the  principal.     Under  such  circumstances 
the  expression  of  one  should  be  construed  to  be  tlie  exclusion  of 
the  other.     But,  however  this  may  be,  it  seems  clear  that  it  was  in 
the  power  of  the  parties  to  solve  the  doubt  or  controversy  that 
might  arise  as  to  the  requirement  to  pay  interest,  by  agreeing  that 
the  payment  of  the  moneys  actually  advanced  should  be  in  full  of 
all  claims.     There  is  no  need  to  consider  the  constitutional  question 
raised  by  the  defendant's  counsel.     We  think  the  motion  for  a  new 
trial  should  be  denied,  and  that  the  defendant  should  have  judg- 
ment on  the  verdict,  with  costs. 

Dahtiels  and  Beady,  JJ.,  concurred. 

Judgment  affirmed. 

•Laws  of  1870,  chap.  137,  §§22,  101;  Laws  of  1860,  chap.  510;  Laws  1871 
§  15,  chap.  574. 

fDmon  on  Municipal  Corp.,  §§380,  419;  Hodges  v.  Buflfalo,  2  Denio,  110; 
Donovan  v.  Tlje  Mayor,  38  N.  Y.,  291. 

I  Laws  of  1872,  chap.  9,  §  2. 
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THE   MARYLAND  COAL  COMPANY,  Appellant,  v. 
HENRY  EDWARDS,  Respondent. 

Sale  qf  proper^ — credit  given  to  agent — tohen  principal  diecharged  by. 

Where  property  is  sold  to  an  agent  who,  at  the  time,  discloses  the  name  of  his 
principal,  and  states  that  the  goods  may  be  charged  to  him  or  to  his  principal, 
and  the  vendor,  not  knowing  the  principal,  charges  the  goods  to  the  agent,  it  is 
a  question  for  the  Jnry  whether  or  not  such  ezclusiye  credit  is  giyen  to  the 
agent  as  to  discharge  the  principal. 

Appeal  from  a  jadgment  in  favor  of  the  defendant,  entered  upon 
an  order  of  the  conrt  at  Circuit  dismissing  the  complaint. 

EUiott  F.  Sh&pardy  for  the  appellant.  Buying  in  their  own 
name  did  not  discharge  their  principal,  but  only  added  the  personal 
obligation  of  the  agents.  (Pothier  Ti-ait^  des  Oblig.,  No.  82 ;  Hop- 
kins  V.  Laconture,  4  La.,  64 ;  Thomson  v.  DavenporU  9  Bam.  & 
Cress.,  78  ;  1  Bell's  Comm.  Mer.  Jur.,  §418;  Wyati  v.  Marquis  of 
Hertford,  3  East,  147  ;  Taintor  v.  Pmdergaat,  3  Hill,  72.)  Plain- 
tiff had  made  no  election  to  credit  the  agents,  and  not  the  principal. 
(Story's  Agency,  §§  288,  289 ;  McOraw  v.  Godfrey  [Gen.  Term 
Com.  Pleas],  14  Abb.  [N.  S.],  397 ;  Gartis  v.  WiUiamaon,  L.  R. 
[10  Q.  B.],  57 ;  Rathhone  v.  Tucker,  15  Wend.,  498 ;  affirmed,  18 
id.,  175 ;  Mvldon  v.  Whiilock,  1  Cow.,  290 ;  Porter  v.  TdlcoU, 
id.,  359.) 

A.  Prentice,  for  the  respondent. 

Davis,  P.  J. : 

This  action  was  brought  to  recover  the  price  of  100  tons  of  coal, 
alleged  to  have  been  sold  by  the  plaintiff  to  the  defendant.  The 
defendant  resided  at  Canajoharie.  His  sons  were  in  business  in 
New  York,  as  produce  dealers,  under  the  firm  name  of  J.  H.  &  J. 
T.  Edwards.  Under  date  of  September  28,  1871,  the  defendant 
wrote  to  his  sons  as  follows : 

"  Deab  Sons. —  I  hear  this  morning  that  the  boat  Andrew  Farrell 
went  by  here  yesterday  for  Buffalo,  and  did  not  bring  the  Cum- 
berland coal ;  therefore,  you  will  have  to  get  another  boat  and  send 
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100  gross  tons  of  Camberland  coal ;  I  must  have  tlie  coal,  certain. 
Don't  fail  to  attend  to  it ;  and  also  throw  in  for  300  tons  stove 
coal  for  next  month.     Get  best  kind  of  coal  for  me,  well  screened. 

"  Yours,  etc., 

"HENRY  EDWARDS." 

J.  H.  &  J.  T.  Edwards  were  not  dealers  in  coal.  This  letter 
must,  therefore,  have  been  understood  by  them  as  an  order  to  pur- 
chase the  coal  and  procure  a  boat  by  which  to  ship  it  to  defendant 
at  Canajoharic,  and  for  those  purposes  they  were  doubtless  agents 
for  the  defendant.  *In  October  following,  J.  H.  Edwards  went  to 
the  salesman  of  the  plaintifiE  in  New  York,  and  purchased  the  coal. 
He  told  the  salesman  he  bought  it  for  his  father,  "  a  party  up  the 
river,"  and  gave  him  "  the  privilege  to  charge  it  to  whichever  party 
he  saw  fit."  The  salesman  says  that  not  knowing  his  father,  he 
took  a  reference  as  to  the  firm  of  J.  H.  &  J.  T.  Edwards,  which 
proving  satisfactory,  he  charged  the  coal  to  them.  A  bill  of  the 
coal  was  made  out  to  J.  H.  &  J.  T.  Edwards  for  the  amount,  and 
an  order  for  the  delivery  of  the  coal  was  given.  The  terms  of  the 
sale  were  cash  in  thirty  days. 

J.  H.  &  J.  T.  Edwards  procured  a  boat  to  which  the  coal  was 
delivered  at  Hoboken.  It  was  carried  thence  to  Canajoharie  and 
delivered  to  defendant,  who  was  a  merchant  and  dealer  in  coal  at 
that  place.  The  salesman  further  testified  that  he  sold  the  coal  to 
J.  H.  <fe  J.  T.  Edwards,  and  gave  the  credit  to  them  ;  that  he  made 
the  entry  charging  the  coal  to  them,  as  a  matter  of  convenience, 
because  J.  H.  Edwards  allowed  him  to  charge  it  to  either  party, 
and  they  were  in  the  city ;  that  he  "  looked  to  them  to  be  respon- 
sible, for  he  looked  to  them  for  pay."  Evidence  was  also  given, 
showing  the  delivery  of  the  coal  to  the  defendant,  who  paid  the 
freight,  and  that  afterward  the  defendant  said  that  he  did  not  know 
whom  he  would  have  to  pay  for  it;  that  he  had  given  the  money 
to  his  sons  to  pay  for  it,  and  it  appeared  that  they  failed  and  did 
not  pay  for  it,  and  they  were  trying  to  get  it  out  of  him  again. 

Other  evidence  was  given,  tending  to  show  that  the  sale  was 

made  and  the  credit  given  to  J.  H.  &  J.  T.  Edwards.     On  the 

close  of  the  plaintiff's  evidence,  the  defendant's  counsel  moved  for 

a  dismissal  of  the  complaint,  on  the  ground  that  there  was  no 

Him— Vol.  IV.      B6 
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evidence  showing  that  the  defendant  ever  purchased  any  coal  of 
plaintiff.  .  The  court  granted  th«  motion,  and  plaintiff  duly 
excepted. 

The  evidence  in  the  case  certainly  tended  to  show  that  J.  H.  & 
J.  T.  Edwards  were  authorized  to  purchase  the  coal  for  defendant 
as  his  agents,  and  that  they  so  far  disclosed  the  agency  .to  plaintiff 
as  to  say  that  the  coal  was  bought  for  their  father,  a  party  up  the 
river,  and  that  it  might  be  charged  to  him  or  to  them,  at  the  elec- 
tion of  plaintiff.  It  is  quite  clear  also,  that  the  coal  was  charged 
to  them,  and  the  credit  given  to  them;  but  the  witness  qualifies 
this  by  stating  also,  that  this  was  done  as  ma'tter  of  convenience, 
the  firm  residing  in  the  city.  The  fact  of  the  agency  was  thus  dis- 
closed, and  the  principal  was  indicated,  and  the  option  given  to 
make  the  charge  to  either. 

The  true  question  in  the  case  was,  as  it  seems  to  us,  whether, 
under  the  circumstances,  the  credit  for  the  coal  was  given  exclu- 
sively to  the  agents.  This  was  a  question  of  fact  for  the  jury  to 
determine  under  proper  instructions  from  the  court,  and  notwith- 
standing the  evidence  tended  to  show  quite  strongly  that  the  credit 
was  so  given,  it  seems  under  all  the  circumstances  to  have  been  a 
proper  case  for  the  consideration  of  the  jury.  "  Where  the  prin- 
cipal is  disclosed  at  the  time  of  the  purchase,  it  then  becomes  a 
question  of  fact  to  be  determined  from  all  the  circumstances  of  the 
case,  whether  the  vendor  relied  exclusively  upon  the  credit  of  the 
agent  or  not.  If  he  did,  he  cannot  afterward  resort  to  the  prin- 
cipal."* 

In  the  case  in  10  Wendell,  f  the  word  "  agent "  was  used  in  the 
bill  of  goods,  and  in  the  draft  given  on  their  purchase  by  the  agent. 
This  was  all  the  disclosure  made  of  the  principal.  The  court  held 
that  it  was  a  question  fur  the  jury  to  decide,  whether  the  goods 
were  sold  exclusively  upon  the  credit  of  the  agent  and  of  the  bill 
or  not. 

In  Itaihhone  v.  Tucker^  %  the  agent  gave  his  own  note  for  the  pur- 

♦Beebee  v.  Robert,  12  Wend.,  413,  per  Suthbblasd,  J.,  page  417;  15  East, 
62;  4  Taunt.,  674;  Pentz  v.  Stanton,  10  Wend.,  271,  278;  Bently  v.  Griffin,  5 
Taunt,  866 ;  1  Com,  L.  R,  181 ;  Legget  v.  Reed,  1  Carr.  &  Payne,  16 ;  13  K  C. 
L.,  801. 

t  UM.suprcb, 

1 16  Wend.,  498 ;  afterward  affirmed  by  the  Court  of  ErroiB;  see  18  id.,  176. 
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chaae,  and  it  was  held  that  the  principal  was  still  holden  on  failure  of 
the  agent  to  pay  the  note  at  maturity,  unless  it  appeared  alBrmar 
tively  that  he  had  sustained  injury  by  the  creditor  thus  dealing  with 
the  agent.  The  statement  to  plaintiff's  salesman,  that  the  coal  was 
bought  for  the  father  of  J.  H .  Edwards,  was  a  disclosure  of  the  princi- 
pal. It  indieated  clearly  who  the  principal  was,  and  gave  every  oppor- 
tunity of  inquiry  necessary  to  ascertain  his  full  name,  credit  and 
residence.  The  case  does  not,  therefore,  come  strictly  within  the 
authorities  touching  undisclosed  principals.  It  stands  upon  the 
question  whether  exclusive  credit  was  given  to  the  agents.  Of 
course  in  such  a  case,  the  sale  is,  legally  speaking,  made  to  the 
agents,  and  the  seller  is  entitled  to  no  recourse  against  the  princi- 
pal. If  the  jury  had  found  that  the  credit  was  so  given,  the  ver- 
dict could  not  under  the  evidence  have  been  disturbed ;  nor  do  we 
think  that  a  verdict  the  other  way  would  have  been  so  clearly 
unsupported  that  the  court  would  have  been  bound  to  set  it  aside. 
A  new  trial  should  therefore  be  granted,  with  costs  to  abide 
the  event. 

DjlNIbls  and  Bkady,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 


Lj  the  Matter  of  the  Petition  of   THOMAS  K.    AGNEW 
TO  Vacate  an  Assessment  foe  Paving  Madison  avenue. 

Ohap,  446,  Law  qf  ItiSl—chap,  (180,  Lam  of  1872— e^.  818,  Lau>8  qf  1874— 
Auessment — efeet  qf  failure  to  pvitUth  notice. 

Under  section  7  of  chapter  446,  Laws  of  1857,  it  is  sufficient  if  two  days  shall 
inteirene  between  the  publication  of  the  notice,  thereby  required,  and  the 
passage  of  the  resolution. 

MaUer  of  Battfcrd  (60  N.  Y.,  609)  and  Matter  of  Douglass  (58  Barb.,  174)  followed. 

Under  the  provisions  of  chapter  580,  Laws  of  1872,  providing  that "  no  assessment 
for  any  local  improvement  *  *  *  shall  hereafter  be  vacated  *  *  *  by 
reason  of  any  omission  to  advertise,  or  irregularity  in  advertising  any  ordi- 
nance, resolution,  notice  or  other  proceedings,"  etc.,  this  court  has  no  power, 
except  in  cases  of  fraud  or  repavement,  to  vacate  an  assessment  for  a  failure  to 
publish  the  notice  of  the  final  passage  of  the  resolution  authorizing  the 
improvement  requured  by  section  7,  of  chapter  446,  Laws  of  1867. 
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Appeal  from  an  order  made  at  the  Special  Term,  vacating  an 
asseBsment  for  paving  Madison  avenue,  in  the  city  of  New  York, 
from  Forty-6econd  street  to  Eighty-sixth  street. 

It  appeared,  from  the  evidence,  that  the  resolution  and  ordinance 
authorizing  the  improvement  were  introduced  into  the  board  of 
councilmen,  July  1, 1868,  adopted  by  that  board  November  9, 1868 ; 
introduced  into  the  board  of  aldermen,  November  eleventh,  and 
adopted  by  that  board  November  sixteentli.  That  such  resolution 
and  ordinance  were  amended  by  inserting  the  '* crosswalk"  pro- 
vision by  the  board  of  aldermen,  December  3d,  1868  ;  and  by  the 
board  of  councilmen,  December  tenth.  That  the  only  publications 
in  the  New  York  Leader  were  as  follows :  November  21st,  1868, 
of  the  proceedings  of  the  board  of  councilmen,  of  November  9th, 
1868,  resolution  adopted  ;  proceedings  of  the  board  of  aldermen,  of 
November  11th,  1868,  resolution  received  from  the  board  of  coun- 
cilmen ;  proceedings  of  the  board  of  aldermen,  of  November  16th, 
1868,  resolution  adopted ;  November  28th,  1868,  proceeding  of  the 
board  of  aldermen  of  November  19th,  1868,  "  crosswalk  provision  " 
introduced. 

E.  Delafidd  Smith  and  William  Barnes^  for  the  appellant  The 
proofs  show  that  the  resolution  and  ordinance  were,  in  fact,  pub- 
lished in  the  New  York  Leader  as  required  by  the  seventh  section 
of  the  charter  of  1857.  {In  re  Douglass^  68  Barb.,  174.)  The 
assessment  in  this  case  nut  being  (or  even  claimed  to  be),  in  any 
respect  a  case  of  fraud,  or  of  a  repaveiiient,  within  the  exception  of 
the  seventh  section  of  chapter  680  of  the  Laws  of  1872,  the  same 
was,  under  and  by  virtue  of  the  provisions  of  said  section,  adopted, 
rehabilitated  and  legalized  by  the  legislature,  and  declared  to  be  a 
valid  and  subsisting  lien,  notwithstanding  any  defective  advertising, 
etc.  Statutes  validating  void  assessments  and  other  illegal  acts  and 
proceedings,  are  ordinary  and  well  established  functions  and  pre- 
rogatives of  the  legislature,  unlimited  as  to  the  manner  and  extent 
of  their  exercise,  except  by  prohibitions,  if  any,  contained  in  the 
Constitution.  {Matter  of  Van  Antwerp  et  aL,  1  N.  Y  8.  0. 
[T.  &  O.J,  423,  426;  approved  by  the  Court  of  Appeals,  April 
7,  1874;  Mann  v.  The  City  of  Utim,  44  How.  Pr.,  334,  per 
Habdin,  J.;  Matter  of  Ferdinand  Meyer^  50  N.  Y.,  504;  Liich' 
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fidd  V.  Vernon^  41  id.,  124;  People  ex  rd.  Albany  cmd  Sueque- 
hanna  RaUroad  Compcmy  v.  Mitchell  et  al.y  35  id.,  661 ;  People 
Y.  The  MayoTj  eto.y  of  Brooklyn,  4  Comst.,  419;  OuUford  v. 
Chenango  Co.,  18  N.  Y.,  143 ;  Thompem  v.  Lee  Co.,  3  Wall., 
327.)  It  is  within  its  province  by  retrospective  legislation, 
when  not  impairing  the  obligation  of  contracts,  to  give  effect 
to  the  intention  of  parties  through  their  contracts  or  other  acts, 
although  obnoxious  to  the  provisions  of  existing  statutes.  Such 
as  to  a  deed  or  act  not  duly  acknowledged  or  otherwise  defec- 
tive. (  W(xUon  V.  Mercer,  8  Peters,  88 ;  Thompeon  v.  Morgcm,  6 
Minn.,  202 ;  Bv/tnton-  v.  Servers,  12  Iowa,  470 ;  Chestnut  v.  Shane, 
16  Ohio,  509 ;  Ja^ncey  v.  Gibson,  50  Penn.,  57.)  Or  void  under  a 
prohibitory  act.  (  Washburn  v.  Leamtt,  35  Barb.,  599 ;  Beach  v. 
Walker  J  6  Conn.,  190;  Welch  v.  Wadsworth,  30  id.,  149.)  "It 
may  also  confirm  an  imperfect  sale  of  the  real  estate  of  minors." 
{Suydam  v.  Bh  of  New  Brunswick,  3  Green  Ch.  [N.  J.],  144; 
Dorsey  v.  Oi£beH,  11  Gill  &  J.,  87;  Dams  v.  State  BTc,,  7  Ind., 
316.)  Or  registry  of  a  deed.  {Hughes  v.  Cannon,  2  Hump.,  589.) 
Or  contract  of  a  marriage  imperfectly  celebrated.  ( Ooshen  v.  Ston- 
infftan,  4  Conn.,  210 ;  Ooshen  v.  Richmond,  4  Allen,  458.)  Or  an 
imperfect  execution  of  judicial  process.  {Mather  v.  Chapman,  4 
Conn.,  64 ;  Beach  v.  Walker,  6  id.,  197.)  Or  confirm  a  tax  according 
to  a  previous  assessment.    {Locke  v.  New  Orleans,  4  Wall.,  172.) 

Herbert  A,  Shipm^an,  for  the  respondent.  The  seventh  section 
of  chapter  580,  Laws  of  1872,  as  amended  by  chapter  313  of  the 
Laws  of  1874,  does  not  cure  the  commission  of  a  forbidden  act ;  it 
relates  wholly  and  solely  to  acts  of  omission.  The  failure  to  give 
notice  as  required  by  section  7,  chapter  446,  Laws  of  1857,  under 
which  this  assessment  was  laid,  w^  a  failure  to  acquire  jurisdiction 
which  is  not  cured  by  the  act  of  1872.  Where  the  statute  pre- 
scribes the  mode  of  acquiring  jurisdiction,  the  mode  prescribed 
mnst  be  strictly  complied  with,  or  the  decision  will  be  a  nullity. 
{Blo<ym  V.  Bvrdick,  1  Hill,  130;  Stanton  v.  EUis,  2  Kern.,  575; 
People  V.  Board  of  PoUce,  6  Abb.  Pr,,  162 ;  Sharp  v.  Spier,  4  Hill, 
76 ;  Sharp  v.  Johnson,  id.,  96 ;  Striker  v.  KeiUy,  7  id.,  24;  Cruger 
V.  Dougherty,  48  N.  Y.,  107 ;  In  the  Matter  of  Douglass,  46  id., 
42 ;   Orv^er  v.  Hudson  R,  R.  R.  Co.,  12  id.,  190 ;   Williams  v. 
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Hcdfiesy  49  id.,  687 ;  Ireland  v.  City  of  BocAe&ter^  51  Barb.,  414 ;  1 
R.  S.,  §§  1,  2,  chap.  4,  part  1 ;  Bogers  v.  Spencer,  55  N.  Y.,  1.)  The 
want  of  notice,  the  failure  to  acquire  jurisdiction,  cannot  be  cured 
by  subsequent  legislation.  {Irdomd  v.  City  of  Rochester,  51  Barb., 
414;  Matter  of  Beehnum,  1  Abb.  [N.  S.],  451 ;  Doughty  t.  Hi^ 
3  Denio,  694 ;  Boa/rd  of  Water  Commissioners  v.  La/fising,  45  N. 
Y.,  19 ;  MoDcmid  v.  Correill,  19  111.,  226,  228 ;  Hcmi  v.  BaUinuyte, 
26  Md.,  194.) 

Davis,  P.  J. : 

It  is  not  at  all  clear  that  the  proper  publication  was  not  made 
in  the  New  York  Leader,  as  required  by  the  act  of  1857.  The 
ordinance  and  resolution  as  amended  by  the  introduction  of  ''  the 
crosswalk  provision,"  was  adopted  by  the  board  of  aldermen 
December  3d,  1868,  and  by  the  board  of  councilmen,  on  the  10th 
day  of  December,  1868.  The  petitioner  showed  that  on  the  "  pre- 
ceding twenty-eighth  of  November,  the  '  proceedings  of  the  board 
of  aldermen  of  November  19th,  1868,  crosswalk  provision  intro- 
duced,' "  were  published  in  that  paper.  It  was  doubtless  under 
the  amended  resolution  that  the  work  was  done  and  the  assessment 
made ;  and  that  fact  was  substantially  proved  by  the  petitioner,  by 
the  introduction  of  the  proceedings  of  the  board  of  aldermen,  of 
December  3d,  1868,  and  the  board  of  councilmen  of  December 
10th,  1868.  If  the  ameuded  resolution  was  properly  published 
under  the  law,  it  does  not  seem  to  be  important  whether  the  origi- 
nal resolution  was  so  published  or  not ;  because  it  never  became 
operative  as  an  ordinance,  having  been  merged  in  the  amended 
resolution,  and  never  having  received  the  sanction  of  the  mayor. 
The  amended  resolution  was  published  more  than  two  days  before 
its  adoption  by  either  body.  It  was  published  on  the  twenty- 
eighth  of  November,  and  the  first  adoption  was  the  third  of 
December  following.  In  The  Matter  of  Douglass,^  this  court  held 
it  to  be  sufficient  "  if  two  days  shall  elapse  between  the  publication 
of  the  notice  and  the  passage  of  the  resolution  ; "  and  that  "  it  is 
only  necessary  that  two  days  after  the  publication  of  the  notice 
shall  intervene  between  the  introduction  of  the  resolution  and  its 
finaZ passage  by  hoth  hoards  of  the  common  council." 

*58  Barb.,  174. 
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The  Matter  of  Douglass  was  reversed  by  the  Court  of  Appeals, 
but  not  on  grounds  affecting  the  point  above  referred  to ;  and  in 
The  Matter  of  the  Petition  of  Sarah  E.  Bassford^  this  court 
adhered  to  the  ruling  above  quoted,  distinctly  asserting  that  the 
reversal  of  the  Douglass  case  had  not  decided  the  question.  The 
opinion  of  Ingbaham,  P.  J.,  in  The  Matter  of  Bassford  was  on 
appeal  adopted  by  the  Court  of  Appeals,  and  may  be  found  reported 
(in  note)  with  Matter  of  the  Petition  of  Bassford.^  In  the 
opinion  of  Andrews,  J.,  in  the  last  cited  case,  it  is  said :  '^  In  an 
application  to  vacate  an  assessment  under  this  act  '^  (the  act  of  1857) 
^^  the  onus  of  establishing  the  alleged  fraud  or  irregularity  is  v^on 
the  applicant.  The  party  availing  himself  of  the  summary 
remedy  given  by  the  statute  of  1868,  must  make  it  '  appear  *  that 
the  alleged  fraud  or  irregularity  exists,  before  he  is  entitled  to 
relief  under  it.  *  *  *  In  the  absence  of  proof  that  it  did  not 
do  so  "  (that  is,  that  the  common  council  did  not  confirm  the  assess- 
ment) **  it  cannot  he  assumed  that  the  authority  was  not  exercised?^ 
These  salutary  principles  have  been  singularly  obscured  by  subse- 
quent decisions  of  the  same  tribunal.  Tet,  we  venture  to  invoke 
them  as  establishing 'a  presumption  (if  the  proofs  have  not  estab- 
lished the  fact)  that  what  was  published  in  the  Leader  on  the  28th 
of  November,  1868,  was  what  the  law  required ;  and  the  twenty- 
eighth  being  more  than  two  days  before  the  final  passage  of  the 
amended  resolution  by  either  of  the  boards,  the  requirements  of 
the  charter  of  1857  were  complied  with  sufficiently  to  uphold  the 
assessment.  But  if  this  be  not  so,  we  are  decidedly  of  opinion  that 
the  case  is  within  the  effect  of  the  seventh  section  of  chapter  580 
of  the  Laws  of  1872,  whether  that  be  completely  curative  or  merely 
restrictive  as  to  remedies.  This  case  is  not  one  of  alleged  fraud  or 
repavemenL  It  is  shown  that  six  newspapers  were  designated  to 
publish  the  proceedings  of  the  common  council.  The  proof  of  non- 
publication  relates  to  but  one  of  them.  It  must  be  assumed,  there- 
fore, that  the  publications  were  properly  made  in  the  other  five 
papers.  The  alleged  irregularity  consists  in  the  omission  to  pub- 
lish, regularly,  in  one  out  of  six.  The  statute  requirinjg  the  publi- 
cation has  been  held  to  be  mandatory,  and  the  omission  was  there- 
fore a  fatal  irregularity,  which  would  lead  to  the  setting  aside  of 

•50N.  Y.,609,  611. 
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the  assessment,  by  the  special  proceeding  authorized  by  the  act  of 
1858.  But  by  section  7  of  chapter  680  of  the  Laws  of  1872,  it  is 
provided  that  assessments  shall  not  be  vacated  for  this  and  like 
irregularities  unless  fraud  be  shown  (except  in  cases  of  repave- 
ment).  This  act  has  been  held  to  be  constitutional ;  *  and  in  the 
same  case  it  was  said  by  the  learned  chief  judge,  that ''  the  remedy 
by  petition,  under  the  act  of  1858,  is  preserved,  but  the  grounds  for 
vacating  assessments  are  restricted  to  actual  fraud.  «  «  *  It 
was  competent  for  the  legislature  to  repeal  the  act  of  1858  as  to 
vacating  assessments,  and  of  course  to  regulate  and  limit  it  as  they 
deemed  proper."  f  The  language  of  the  act  of  1872,  ^  leaves  no 
doubt  but  that  a  case  of  this  kind  was  intended  to  be  embraced. 
It  provides  that :  ''  No  assessment  *  *  *  for  any  local  improve- 
ment or  public  work  in  said  city  *  *  *  shall  hereafter  be 
vacated  or  set  aside,  for  or  by  reason  of  an/y  omission  to  advertise^ 
or  irregularity  in  advertising  any  ordinance,  resolution,  notice  or 
other  proceeding,"  etc.  This  language  must  operate  to  prevent  or 
arrest  legal  proceedings  under  the  act  of  1868  to  vacate  or  set 
aside  such  assessments ;  and  in  the  absence  of  authority  in  the 
court  to  pronounce  the  judgment  it  does  not  seem  to  be  very  mate- 
rial whether  the  irregularity  be  one  of  commission  or  of  omission, 
nor  whether  it  rendered  the  assessment  absolutely  void  or  only 
voidable.  The  remedy  is  taken  away ;  and  the  legislature  have 
power  to  regulate  and  limit  the  remedy  as  they  see  fit.  §  But  an 
assessment  is  a  tax  ;  and  in  this  case  the  assessment  itself  is  regular 
in  form,  and  presumably  correct  in  all  respects ;  but  by  reason  of 
irregularity  in  the  proceedings  of  the  common  council  in  ordering 
the  work  or  improvement  which  has  been  made,  and  for  the 
expense  of  which  the  assessment  is  imposed,  it  becomes  illegal. 

There  seems  to  be  no  question,  under  the  authorities,  of  the 
power  of  the  legislature  to  interpose  and  make  valid  such  an  assess- 
ment.   An  act  which  in  express  terms  should  declare  that  it  shall  be 

•  Matter  of  Mayer,  60  N.  Y.,  604.  f  40  N.  Y.,  661.  J  Chap.  680,  §  7. 

§See  60  N.  Y.  ;  40  id.,  ubi  sup.;  People  v.  Mitchell,  86  id.,  661;  Lennon 
v.  The  Mayor,  etc.,  66  id.,  861;  Mann  v.  The  City  of  TJtica,  44  How.  Pr.,  834; 
Litchfield  v.  Vemon,  41  N.  Y.,  124;  Matter  of  Van  Antwerp,  1  N.  Y.  a  C, 
(T.  &  C),  428,  affirmed  by  Court  of  Appeals;  Howell  v.  City  of  BuiEalo,  87  N. 
Y.,  267. 
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yalid  would  be  a  coiistitutioiial  exercise  of  the  taxing  power ;  and 
an  act  which  takes  away  all  legal  remedies  for  vacating  and  setting 
aside  such  an  assessment,  oaght  to  be  held  to  have  the  same  effect ; 
although  this  point  has  not  yet  been  determined  by  the  court  of 
last  resort'.  * 

The  order  of  the  Special  Term  should  be  reversed,  with  ten  dol- 
lars oosts  besides  disbursements,  and  the  proceedings  dismissed  with 
costs. 

DAinsLs  and  Bkady,  JJ.,  concurred. 

Ordered  accordingly. 


THE  PEOPLE  BX  eel.  CHARLES  W.  WALKER  v.  THE 
COURT  OF  SPECIAL  SESSIONS  OF  THE  CITY  AND 
COUNTY  OF  NEW  YORK. 

IridictrMrU — abatidonment  of — Bemaocd  of  caae  from  General  Sesaiane  to  Special 
8emon» —  effect  of  afler  indieiment  found — Dog — not  heoit  of  burden — what  law- 
ful uae  of. 

Complaint  was  made  before  a  police  justice  charging  the  relator  with  the  commis- 
sion of  a  misdemeanor  under  the  acts  for  the  prevention  of  cnielty  to  animals. 
The  relator  demanded  a  trial  by  jury.  The  case  was  sent  to  the  General  Ses- 
sions, where  the  relator  was  indicted  and  arraigned  and  pleaded  not  guilty. 
Afterward,  with  the  assent  of  the  district  attorney,  the  relator  applied  to  have 
the  complaint  sent  back  to  the  Special  Sessions,  which  was  done  and  an 
indorsement  to  that  effect  made  on  the  indictment.  The  relator  was  brought 
before  the  Court  of  Special  Sessions,  pleaded  not  guilty,  was  tried  and  con- 
victed, and  moved;  in  arrest  of  judgment,  that  if  his  trial  was  on  the  indictment 
the  court  had  not  jurisdiction ;  if  on  the  complaint,  that  that  had  been  super- 
seded by  the  indictment  ffeldy  that  the  relator  was  to  be  deemed  to  have  been 
tried  on  the  complaint,  and  that  the  proceedings  and  assent  of  the  parties 
should  be  considered  as  an  abandonment  of  the  indictment 

▲  dog,  although  not  a  beast  of  burden,  may  lawfully  be  used  upon  a  treadmill  or 
in  any  other  serviceable  employment;  but  if  he  is  cruelly  used,  it  becomes  a 
crime. 

*8ee  opinion  of  Chuboh,  Ch.  J.,  in  The  Matter  of  Yan  Antwerp;  Lennon  v. 
The  Mayor,  65  N.  Y.,  861. 

HuN— Vol.  IV.  66 
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Certiorari  to  the  Special  Sessions  to  review  the  conviction' of 
the  relator  for  a  misdemeanor. 

Charles  W.  Walker  was  arrested  for  cruelty  to  an  animal  in  the 
city  of  New  York,  on  May  18,  1874.  On  being  arraigned  before 
the  police  magistrate,  he  demanded  a  trial  by  jury  at  the  General 
Sessions.  He  was  indicted  May  30,  1874,  in  that  court,  arraigned 
therein  and  pleaded  not  guilty,  June  2,  1874. 

Some  little  while  thereafter.  Walker,  with  his. counsel,  Charles 
F.  Wetmore,  Esq.,  appeared  voluntarily  at  the  bar  of  the  Court  of 
General  Sessions,  and  a  motion  was  made  to  remit  the  cause  for 
trial  to  the  Special  Sessions.  The  clerk  of  the  General  Sessions 
thereupon  entered  on  the  back  of  the  indictment,  "  Sent  to  Special 
Sessions  by  request  of  counsel,  June  8,  1874." 

On  June  8,  1874,  the  complaint  was  sent  by  the  Court  of  Gen- 
eral Sessions  to  the  Court  of  Special  Sessions,  for  trial  therein. 
Walker  appeared,  the  charge  stated  in  the  complaint  was  then  read 
to  him,  he  pleaded  not  guilty  thereto,  the  plea  was  entered  in  the 
minutes  of  the  court,  and  the  trial  proceeded.  When  the  evidence 
on  both  sides  was  closed,  the  counsel  for  the  relator  claimed  that 
if  the  case  was  tried  on  the  complaint,  it  was  superseded  by  the 
indictment ;  if  on  the  indictment,  the  court  had  no  jurisdiction. 

ff.  0.  Southworth^  for  the  relator. 

B.  K.  Ph^dpsy  for  the  respondent. 

Davis,  P.  J. : 

Complaint  on  oath  was  made  before  a  police  justice  on  the  18th 
of  May,  1874,  charging  the  relator  with  a  misdemeanor  under  the 
several  acts  for  the  prevention  of  cruelty  to  animals.  The  par- 
ticular offense  charged  was  the  cruel  treatment  of  a  dog  used  by 
the  relator  on  what  is  called  a  treadmill  in  the  complaint.  The 
relator  was  arrested,  and  on  being  arraigned  before  the  police  jus- 
tice and  on  being  informed  of  his  rights,  he  demanded  in  writing 
a  trial  by  jury  of  the  complaint,  and  a  trial  at  the  Court  of  Gen- 
eral Sessions  of  the  Peace.  The  proceedings  were  thereupon  sent 
to  the  General  Sessions.  On  the  thirtieth  of  May  following,  the 
relator  was  indicted  in  that  court,  and  on  being  arraigned  on  the 
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2d  day  of  June,  1874,  pleaded  not  guilty.  Afterward  the  relator 
and  his  counsel  appeared  in  the  General  Sessions  held  by  and 
before  the  recorder,  and  with  the  assent  of  the  district  attorney 
made  application  that  the  complaint  be  sent  back  to  the  Special 
Sessions  for  trial.  The  application  was  granted,  and  an  entry  to 
that  eflEect  was  made  by  the  clerk  of  the  court  on  the  back  of  the 
indictment.  The  return  states  that  "subsequently,  on  the  8th 
of  June,  1874,  the  said  complaint  was  sent  by  the  Court  of  Gen- 
eral Sessions  aforesaid,  to  the  Court  of  Special  Sessions  in  said  city 
and  county,  for  trial  by  the  said  last  named  court,  as  appears  by  an 
indorsement  upon  the  said  complaint  in  these  words,  to  wit :  '  Sent 
to  Court  of  Special  Sessions,  by  request  of  counsel,  June  8th,  1874."' 
On  the  eighth  of  October  following,  the. Court  of  Special  Sessions 
organized  for  the  trial  of  misdemeanors,  and  caused  the  relator, 
as  the  return  states,  "  to  be  brought  before  them  for  trial  on  the 
said  complaint,"  and  the  charge  in  said  complaint  was  distinctly 
read  to  the  relator,  and  he  pleaded  thereto  "  not  guilty,"  which  plea 
was  duly  entered  in  the  minutes.  The  court  thereupon  proceeded 
to  try  the  issue.  No  objection  whatever  seems  to  have  been  made 
at  this  stage,  to  the  jurisdiction  of  the  court,  or  to  the  regularity  of 
the  proceedings ;  and  none  seems  to  have  been  suggested  till  after 
the  close  of  the  case  for  the  prosecution ;  and  no  question  of  jurisdic- 
tion was  distinctly  raised  till  the  evidence  on  both  sides  was  closed. 
At  that  point  the  defendant's  counsel  said  to  the  court :  "  If  the 
case  was  tried  on  the  complaint  he  would  ask  for  an  arrest  of  judg- 
ment ;  if  on  the  indictment  he  would  claim  that  the  court  had  no 
power  to  try  it  by  consent  or  otherwisa"  The  court  said  it  had 
nothing  to  do  with  the  indictment ;  and  after  the  court  found  the 
defendant  "guilty  on  the  evidence,"  the  "defendant's  counsel 
moved  in  arrest  of  judgment,  on  the  ground  that  if  the  finding  is 
upon  the  complaint,  the  complaint  has  been  superseded  by  the 
indictment."  The  motion  was  denied  and  exception  taken;  and 
the  relator  was  sentenced  upon  the  conviction  to  pay  a  fine  of  twenty- 
five  dollars.  A  record  of  the  conviction  and  judgment  was  made 
in  due  form,  and  is  annexed  to  the  return.  It  cannot  be  doubted 
that  the  proceedings  in  the  General  Sessions,  to  send  the  complaint 
back  to  the  Special  Sessions  for  trial,  were  informal  and  irregular. 
But  they  were  taken  with  the  consent  and  at  the  request  of  the 
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relator  and  as  matter  of  favor  to  him.  Whether  the  relator  oonid 
not,  at  any  time  before  going  to  trial  on  the  complaint  at  the  Special 
Sessions,  have  insisted  upon  his  right  to  be  tried  by  a  jury  at  the 
General  Sessions  on  the  indictment,  notwithstanding  all  that  had 
taken  place  in  respect  to  remanding  the  complaint,  is  not  the  ques- 
tion here  before  ns.  He  appeared  before  the  Special  Sessions,  to 
which  court  at  his  request  the  complaint  had  been  sent,  and  joined 
issue  upon  the  complaint,  and  went  to  trial  according  to  the  legal 
course  of  procedure  in  that  tribunal,  ignoring  and  waiving  for  that 
purpose  his  former  demand  of  trial  in  the  higher  court  and  the 
indictment  therein,  and  in  effect  consenting  to  all  the  jurisdiction 
over  the  complaint  that  the  Special  Sessions  could  have  had  tf  he  had 
originally  elected  to  be  tried  by  that  tribunal.  By  the  act  of  1856  * 
jurisdiction  is  given  to  the  Special  Sessions  to  try  complaints  for 
misdemeanors,  when  made  in  the  police  courts,  whenever  the 
arrested  party  chooses  to  waive  his  constitutional  right  of  trial  by 
jury  as  provided  by  the  act  cited  and  its  amendments.  When  he 
elects  to  be  tried  by  jury  in  the  court  of  General  Sessions,  the  Special 
Sessions  have  no  jurisdiction  to  try  the  case  unless  the  party  chooses  to 
waive  his  election,  and  voluntarily  go  to  trial  upon  the  complaint  in 
that  court.  If  he  does  make  such  a  waiver,  and  goes  to  trial  upon  issue 
joined  on  the  complaint,  there  seems  to  be  no  sound  reason  for 
permitting  him  afterward  to  allege  any  objection  to  the  jurisdic- 
tion of  the  court.  The  substance  of  this  case  is,  that  upon  a  com- 
plaint for  misdemeanor,  which  it  is  not  asserted  was  not  within  the 
jurisdiction  of  the  Special  Sessions  originally  to  have  tried,  the 
relator  had  taken  steps  to  secure  to  himself  a  right  to  be  tried  by 
jury  on  an  indictment  in  the  General  Sessions;  but  he  voluntarily 
waived  that  right  and  formally  consented  to  be  tried  on  the  com- 
plaint by  the  Special  Sessions.  He  could  not  consent  to  the  trial 
of  the  indictment  in  that  court,  because  the  indictment  could  only 
be  tried  according  to  the  course  of  the  common  law  by  a  jury  of 
twelve  men,  in  a  tribunal  having  jurisdiction  to  try  such  indict- 
ments. That  was  settled  in  Cancemi's  case.f  But  it  is  quite 
another  thing  to  consent  to  a  suspension  of  proceedings  on  the 

*Law8  of  1855,  chap.  887,  §  5;  5  Edm.  Stat  at  Laige,  178. 
tl8N.  Y.,128. 
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indictment,  and  to  go  back  and  be  tried  on  the  complaint  by  the 
Special  Sessions.  It  is  in  legal  effect  precisely  like  appearing  upon 
a  new  complaint  in  the  latter  tribunal  and  consenting  to  a  trial 
according  to  its  course,  although  an  indictment  for  the  same  misde- 
meanor be  pending  in  the  higher  court.  The  Special  Sessions 
would  not  in  such  case  be  without  jurisdiction,  and  its  conviction 
and  sentence  would  not  be  void.  What  effect  they  would  have 
upon  the  pending  indictment  would  be  quite  another  question. 
The  practical  effect  of  what  took  place  in  the  General  Sessions 
with  the  consent  of  the  district  attorney,  the  relator  and  the  court, 
should  be  deemed  equivalent  to  an  abandonment  of  the  indictment, 
and  doubtless  a  formal  order  of  nolle  pros,  ought  to  be  entered ; 
but  this  question  is  one  that  will  properly  arise  if  ever  any  attempt 
is  made  to  try  the  relator  on  the  indictment  after  his  conviction  on 
the  complaint. 

This  case  is  disposed  of,  we  think,  when  we  determine  that  the 
relator  has  not  been  tried  upon  the  indictment  at  all,  and  so  has 
not  been  deprived  of  any  constitutional  right  guaranteed  to  him 
upon  such  a  trial ;  and  that  he  has  been  tried  upon  a  complaint  only 
by  his  own  consent  before  a  tribunal  having  jurisdiction  of  such 
complaints,  and  according  to  its  legal  forms  of  procedure ;  and  that 
he  failed  on  such  trial  to  plead  the  pendency  of  the  indictment,  or 
to  raise  any  question  at  such  time  and  in  such  manner,  that  he  can 
now  be  heard  to  allege  error  notwithstanding  his  own  consent  and 
submission  to  the  jurisdiction.  On  the  merits  of  this  case  there 
appear  to  be  no  reasons  for  interfering  with  the  judgment. 
Although  a  dog  is  not  a  '^  beast  of  burden  "  yet  it  is  not  cruelty  to 
train  and  subject  him  to  any  useful  purpose.  His  use  upon  a 
"  treadmill  "  or  an  "  inclined  plane,"  or  in  any  mode  by  which  his 
strength  or  docility  may  be  made  serviceable  to  man,  is  commend- 
able and  not  criminal ;  but  his  dlmse  while  so  employed,  whenever 
it  amounts  to  cruelty,  is  a  critne  and  punishable  precisely  under 
the  same  circumstances  as  the  cruel  usage  of  the  higher  animals. 
Evidence  enough  was  given  on  the  part  of  the  prosecution  to  show 
harsh  and  unreasonable  treatment  of  his  dog  by  the  relator,  pro- 
ducing unnecessary  pain  and  suffering,  and  it  was  for  the  court 
below  to  determine  from  the  conflicting  evidence  whether  the 
alleged  cruelty  was  established. 
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We  think  the  writ  should  be  dismissed,  and  the  proceedings  of 
the  Special  Term  affirmed. 

Daniels  and  Bbady,  JJ.,  concurred. 

Ordered  accordingly. 


THE  HEBREW  FREE  SCHOOL  ASSOCIATION,  Rbspokd- 
BNT,  V.  THE  MAYOR,  Etc.,  OF  THE  CITY  OF  NEW 
YORK,  Appellant. 

Chap.  283,  Laws  of  1852 — meaning  of  toorda  **reliffunu  society^*  and  ^*exdusMy 
the  property  "  in  —  Clotid  upon  Uile — AMetsment  upon  property  exempt  by  law. 

Chapter  282  of  the  Laws  of  1852,  limitmg  the  exemptions  from  taxation  created 
by  the  Revised  Statutes  (1  R.  B.,  888,  §  4,  sub.  3)  was  not  intended  to  require 
the  property  to  belong  exclusively  to  a  religious  society,  organized  as  an  incor- 
porated church,  but  to  a  society  whose  organization  and  objects  should  be  of 
a  benevolent,  charitable  or  missionary  character,  falling  within  the  general  sense 
of  the  term  religious,  as  contradistinguished  from  private  and  secular  institutions. 

Where  a  religious  society,  within  the  meaning  of  the  act,  is  the  owner  of  a  lease- 
hold interest  in  certain  land  for  a  term  of  eleven  years,  with  a  privilege  of  renew- 
ing the  lease  upon  the  expiration  of  the  said  term,  and  the  absolute  owner  of 
the  building  thereon,  and  such  property  is  used  as  a  school-house,  the  society 
being  bound  to  pay  all  taxes  and  assessments,  such  property  is  the  *'  exclusive 
property  "  of  the  society,  within  the  meaning  of  the  act,  and  is  entitled  to  the 
exemption  from  taxation  thereby  created. 

An  action  can  be  maintained  by  such  a  society  to  have  taxes  assessed  against  it 
declared  void,  where  the  proceedings  are  regular  on  their  face,  and  extrinsic 
evidence  is  requisite  to  show  the  invalidity  of  the  tax. 

Where  a  tax  is  imposed  upon  property  exempt  by  law,  the  omission  to  appear 
before  the  commissioner  of  taxes  does  not  give  validity  to  the  assessment 

Appeal  from  an  order  made  at  the  Special  Term,  overruling  a 
demurrer  to  the  complaint. 

The  complaint  alleges  that  the  plaintiff  is  a  religious,  charitable, 
literary,  scientific  and  educational  corporation,  created  and  organ- 
ized March  13,  1865,  pursuant  to  the  act  of  the  legislature  entitled 
"  an  act  for  the  incorporation  of  benevolent,  charitable,  scientific 
and  missionary  societies,"  passed  April  12,  1848,  and  acts  amend- 
atory thereto.  That  the  purpose  of  said  corporation  is  to  provide 
"for  the  gratuitous  instruction  of  Jewish  youth  in  the  Hebrew 
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religion  and  language,  and  other  branches  of  knowledge,  and  to 
promote  the  study  of  Hebrew  literature." 

That  the  corporation  has  become  the  assignee  of  a  lease  of  cer- 
tain premises,  for  a  term  of  twenty-one  years  from  November  21, 
1864,  with  privilege  of  renewal,  made  by  Hamilton  Fish  to  Joseph 
Mayer,  upon  which  premises  was  situate  a  building  which  was  the 
property  of  said  Mayer,  and  which  he  conveyed  to  the  plaintiff. 

That,  by  the  covenant  in  said  lease,  the  lessee  and  his  assigns  are 
bound  to  pay  the  taxes  imposed  on  said  premises.  That  the  said 
house  and  lot  are  used  by  the  plaintiff  exclusively  as  a  school- 
house  or  seminary  of  learning.  That  the  said  house  and  lot  is 
known  by  the  Ward  No.  1,234,  and  taxes  have  been  imposed 
thereon  for  the  years  1869  and  1870.  The  plaintiff  then  alleges 
that  its  property  is  exempt  from  taxation ;  that  it  has  been  illegally 
taxed ;  and  that  the  illegality  complained  of  forms  no  part  of  the 
record,  and  can  be  established  only  by  extrinsic  evidence.  The 
plaintiff  then  demands  that  the  taxes  be  adjudged  void,  and  the 
defendant  and  its  agents  enjoined  and  restrained  forever  from 
enforcing  the  same.  Defendant  demurred  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  eause  of 
action. 

E.  Ddafidd  Smith  and  D.  J.  Dewn^  for  the  appellant.  The 
property  in  question  is  not  exempt  from  taxation  unless  the  plain- 
tiff is  a  religious  society.  It  is  submitted  that  a  corporation  incor- 
porated under  the  act  of  1848,  is  not  a  religious  society  within  the 
statute.  Religious  societies  in  this  State  are  incorporated  under  a 
statute  other  than  the  statute  under  which  the  plaintiff  was  incor- 
porated, viz.,  chapter  60  of  the  Laws  of  1813,  and  the  laws  amend- 
atory thereto.  (See  3  R.  S.  [Edm.  ed.],  6^-704.)  The  tax  which 
in  the  complaint  is  alleged  to  have  been  imposed  upon  real  estate 
known  as  lot  No.  1,234,  in  the  Eleventh  ward,  was  not  imposed 
upon  the  property  of  the  plaintiff.  The  fee  of  the  lot  in  question, 
as  appears  by  the  complaint,  is  owned  by  Hamilton  Fish.  The 
interest  of  the  plaintiff  in  the  premises  consists  of:  First,  it  owns  the 
buildings  situate  thereon ;  second,  it  owns  a  leasehold  interest  in  the 
lot  for  a  term  of  years.  Neither  of  the  interests  of  the  plaintiff  is 
real  estate,  or  liable  to  taxation  as  such.     They  constitute  chattels. 
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taxable,  if  at  all,  as  personal  property.  By  its  covenant  with  the 
owner  of  the  fee  the  plaintiflE  has  agreed,  as  a  part  of  its  rent,  to 
pay  the  taxes  which  otherwise  would  be  collected  from  the  owner 
of  the  fee,  and  which  he  is  primarily  liable  to  pay  to  the  defend^ 
ants.  Suppose  the  lease  contained  no  covenant  that  the  lessee 
would  pay  the  taxes  imposed  upon  the  property,  then  it  is  clear 
that  the  owner  of  the  fee  only  would  be  burdened  by  the  tax 
imposed  upon  the  property,  and  it  would  be  his  duty  to  pay  the 
tax.  It  is,  therefore,  unreasonable  that,  by  procuring  a  covenant 
from  his  lessee  that  it  would  pay  the  taxes,  the  premises  should 
become  exempt  entirely  from  taxation,  if  the  lessee  should  be  a 
religious  corporation.  The  premises  are  not  exdVfSiveiy  the  prop- 
erty of  the  plaintiff.  The  interest  of  the  owner  of  the  fee  is  incon- 
sistent with  the  claim  of  the  plaintiff,  that  it  is  the  exclusive  owner 
of  the  premises.  An  injunction  to  restrain  the  collection  of  a  tax, 
on  the  sole  ground  of  the  illegality  of  the  tax,  cannot  be  main- 
tained. There  must  be  an  allegation  of  fraud,  that  it  creates  a 
cloud  upon  the  title,  or  some  cause  presenting  a  case  of  equity 
jurisdiction.  {Morse  w.  Smedleyy  6  Johns.  Oh.,  28;  HeytooodY. 
Buffalo;  14  N.  Y.,  53i ;  Susquehanna  Bwnk  v.  Supervisors  of 
Broome  County y  23  id.,  312 ;  Dows  v.  Tke  CUy  of  Chicago^  11 
Wall.,  109 ;  HannewinJde  v.  OeorgetowUy  15  id.,  647.) 

Nemlle  <fe  Andrews^  for  the  respondent.  By  reference  to  the 
statute  (R.  S.,  chap.  13,  pt.  1,  tit.  1,  §  5,  sub.  3),  it  will  be  seen  that 
the  exemption  is  of  "  every  building,"  etc.,  and  (but  only  incident- 
ally) "  the  several  lots  whereon  such  buildings  are  situated,"  and  by 
the  sixth  section  it  is  the  "building"  that  is  to  be  exclusively  used 
and  to  be  exclusively  the  property,  etc.,  so  that  it  would  seem  that 
the  use  made  of  the  "building"  carries  with  it  the  exemption  of 
the  lot.  {Chegary  v.  Jenkins^  5  N.  Y.,  376,  where  the  plaintiff 
was  not  ever  owner  of  the  building.)  For  the  purposes  of  taxation, 
the  plaintiffs  are  the  owners  of  the  lot,  that  is  to  say,  if  they  were 
not  exempt  from  taxation  they  are  the  parties  to  be  taxed  for  the 
land.  The  plaintiffs  have  an  estate  for  years,  and  are  bound  to 
pay  taxes.  During  their  term  they  are  the  owners  of  the  lot.  This 
is  an  estate  recognized  by  statute.  (3  R.  8.  [5th  ed.],  p.  10.) 
The  tax  is  not  against  the  land  but  against  the  person.    (B.  S.  [5th 
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ed.],  chap.  13,  pt.  1,  tit.  2,  art.  1,  §  ],  p.  908.)  The  tax  is  a  charge 
against  the  person,  not  against  the  land ;  the  land  is  merely  security 
for  the  tax.    {Colgate  v.  The  Mayor y  2  Kern.,  140.) 

Davis,  P.  J. : 

It  18  provided  by  section  4,  title  1,  chapter  13,  part  1  of  the 
Revised  Statutes,  that  "  every  building  erected  for  the  use  of  a 
college,  incorporated  academy,  or  other  seminary  of  learning;  every 
building  for  public  worship ;  every  school-house,  court-house  and 
jail ;  and  the  several  lots  whereon  such  buildings  are  situated,  and 
the  furniture  belonging  to  each  of  them,"  shall  be  exempt  from 
taxation.  Chapter  282  of  the  Laws  of  1852  provides  that  the  fore- 
going provisions  of  the  statutes  "  shall  not  apply  to  any  such  build- 
ing or  premises  in  the  city  of  New  York,  unless  the  same  be  exclu- 
sively used  for  such  purposes  and  exclusively  the  property  of  a 
religious  society,  or  of  the  New  York  Public  School  Society."   • 

The  first  point  made  on  this  appeal  is,  that  the  plaintiff  is  not  a 
"religious  society,"  within  the  meaning  of  the  act  of  1852,  and 
therefore  the  property  described  in  the  complaint  is  not  exempt, 
althongh  used  exclusively  for  the  purposes  of  a  school.  This  point 
is  based  upon  the  fact,  which  appears  in  the  complaint,  that  the 
plaintiff  is  organized  under  the  act  entitled  ''an  act  for  the  incor- 
poration of  benevolent^  charitable,  scientific  and  missionary  socie- 
ties," passed  April  12th,  1848,  and  not  under  chapter  60  of  the 
Laws  of  1813,  and  the  laws  amendatory  thereof,  which  provide  for 
the  incorporation  of  religious  societies.  But  we  think  the  words, 
"  a  religious  society,"  used  in  the  act  of  1852,  were  not  intended 
to  be  used  in  the  limited  signification  of  church  incorporations,  or 
bodies  organized  for  the  mere  purpose  of  establishing  church  socie- 
tiee,  as  provided  by  the  act  of  1813  and  Wa  amendments.  It  is  true 
that  the  act  of  1848  was  not  intended  for  the  organization  of  reli- 
gions societies  in  the  sense  of  incorporated  churches ;  but  in  the 
more  general  sense  we  see  no  reason  why  a  body  like  the  plaintiff 
may  not  be  deemed  a  religious  society,  and  as  ^uch  the  exclusive 
owner  of  property  devoted  to  a  school  for  religious  and  other 
instruction.  Or,  in  other  words,  we  think  the  act  of  1852,  in  limit- 
ing the  exemptions  from  taxation  created  by  the  Revised  Statutes, 
was  not  intended  to  require  the  property  to  belong  exclusively  to  a 
Him— Vol.  IV.  67 
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religious  society  organized  as  an  incorporated  church,  but  to  a 
society  whose  organization  and  object  should  be  of  the  benevolent, 
charitable  or  missionary  diaracter,  falling  within  the  general  sense 
of  the  term  "religious"  as  contradistinguished  from  private  and 
secular  institutions.  The  second  point,  to  wit,  that  the  property 
taxed  is  not  shown  to  be  exclusively  the  property  of  the  plaintiff, 
was  very  fully  discussed  by  the  court  at  Special  Term.  We  con- 
cur in  the  concIusionR  of  the  learned  judge  in  the  opinion  he  pro- 
nounced on  that  question.  The  property  is  what  is  familiarly  known 
as  leasehold.  Tlie  owner  of  the  reversion,  or  fee,  has  executed  a 
lease  for  a  long  term  of  years,  for  a  stipulated  rental,  with  the 
right  of  renewal  for  further  terms,  and  with  the  usual  provisions  as 
to  buildings  that  are  or  may  be  erected  by  the  lessee  or  his  assigns, 
and  with  covenants  for  the  payment  of  all  taxes  and  assessments 
lawfully  imposed.  The  plaintiff  is  owner,  by  assignment,  of  such 
a  leasehold  interest,  and  absolutely  of  the  buildings  on  the  prem- 
ises, subject  to  the  provisions  of  the  lease.  As  owner  of  the  term 
and  of  the  buildings  on  the  demised  premises,  the  plaintiff  is,  we 
think,  exclusively  the  owner  of  the  property  for  the  purpose  of 
enjoying  the  right  of  exemption  under  the  statute  above  cited.  It 
is  upon  its  property  exclusively  that  the  taxes  imposed  must  fall ; 
for,  in  every  practical  sense,  what  is  assessed  and  sought  to  be 
taxed  is  the  interest  owned  and  possessed  by  the  plaintiff,  and  not 
the  reversion  of  the  owner  in  fee. 

The  question  should  be  determined  by  its  present  practical 
results,  and  not  by  ultimate  effects  that  may  result  from  the  modes 
by  which  the  taxes  can  lawfully  be  enforced.  The  property  in  the 
premises  of  which  the  plaintiff  is  the  owner,  is  exclusively  its  own. 
That  property  is  exempt  under  the  statute,  because  it  is  devoted  to 
the  use  of  a  seminary  of  learning,  and  is  the  property  of  a  religions 
society.  Both  as  between  itself  and  the  city,  and  between  itself 
and  the  owner  of  the  reversion,  the  taxation  is  primarily  upon 
the  plaintiff's  property ;  and  we  do  not  think  that  fact  is  disturbed 
by  the  fact  that  the  tax  may  also  be  regarded  as  a  lien  both  upon 
the  term  and  the  remainder.  We  concur  therefore  in  the  views 
expressed,  and  the  result  reached  on  this  point  by  the  court 
below. 

The  relief  prayed  for  by  the  complaint  seems  to  be  appropriate 
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within  Heywood  v.  T?ie  City  of  Buffalo^  because  "  the  assessment, 
on  the  face  of  the  proceedings  to  impose  it,  is  a  valid  lien  on  the 
land,  and  extrinsic  evidence  is  requisite  to  show  its  invalidity." 

The  tax  having  been  imposed,  without  jurisdiction,  upon  prop- 
erty exempt  by  law,  the  omission  to  appear  before  the  commis- 
sioner of  taxes  and  object,  did  not  give  validity  to  the  assess- 
ment, t 

The  order  should  be  affirmed  with  costs,  witli  leave  to  answer 
over  on  payment  of  costs. 

Daniels  and  Bbady,  JJ.,  concurred. 

Ordered  accordingly. 


1  W    6121 
4h       4511 

THOMAS  J.  GIBBONS,  Respondent,  v.  ISAAC  DAYTON,  ,  80  ad  253| 
Public  Administbatob,  etc..  Appellant. 

Tenancy  from  month  to  month — how  terminated — notice. 

Under  a  lease  proyiding  that  the  tenu  of  letting  and  hiring  is  for  one  month  only, 
and  will  expire  at  noon  on  the  first  day  of  the  following  month,  a  tenancy  from 
month  to  month  is  created,  and  neither  party  is  hound  to  give  any  notice  to  the 
other  in  order  to  terminate  it.   ^ 

Appeal  from  a  judgment  entered  upon  an  order  of  this  court, 
confirming  the  report  of  the  referee  in  this  proceeding. 

The  proceeding  grew  out  of  a  claim  for  rent,  filed  by  the  plaintiflE 
with  the  defendant  as  administrator  of  the  goods,  etc.,  of  Anna 
Maria  Merriam,  deceased ;  which  claim  was  referred  by  agreement 
of  the  parties,  pursuant  to  the  statute. 

The  claim  is  for  i*ent  of  the  second  floor  of  the  premises  known 
as  No-  166  Bleecker  street,  from  May  Ist,  1873,  to  April  1st,  1874. 
It  appears  from  undisputed  evidence,  that  Mrs.  Merriam  had  resided 
in  the  premises  a  number  of  years  prior  to  her  death ;  that  she 
leaaed  the  premises ;  that  no  lease  was  ever  made  between  herself 
and  the  plaintiff,  other  than  in  the  form  of  receipts  for  rent,  of  the 
following  description : 

♦UN.  Y.,  534. 

fTbe  National  Bank  of  Chemung  v.  The  City  of  Elmira,  58  N.  Y.,  49. 
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Bent  must  be  paid  invariable  in  advance  on  the  first 
day  of  the  month.    • 

New  York,  Sept.  Ist^  1871. 

Received  from  Mrs,  Mary  Merriam  the  sum  of  sixty 
dollars,  for  one  month  rent  only,  in  advance,  for  second 
floor  rooms  in  house  No.  165  Bleecker  street,  ending 
October  1,  1871,  at  noon. 

It  being  expressly  understood  between  us,  the  tenant 
and  agent,  or  landlord  mentioned  in  this  receipt,  that 
this  term  of  hiring  and  letting  is  for  one  month  only, 
and  will  expire  as  aforesaid. 

$60.  THOMAS  J.  GIBBONS. 


Z.  H.  Arnold^  Jr.^  and  John  Todd^  for  the  appellant.  The  ten- 
ancy cannot  be  construed  into  a  tenancy  continuing  to  the  1st  May, 
1874.  (1  R.  S.,  695,  §  1 ;  People  ex  rel.  Aldhouse  v.  Godet,  14  Abb. 
Pr.  [N.  S.],  130.)  A  month's  notice  by  the  personal  representatives 
of  Mrs.  Merriam  to  the  plaintiff,  after  her  decease,  was  unnecessary 
to  terminate  a  tenancy  which  had  already  expired.  {People  ex  rel. 
OleahiU  v.  SchacJcnOy  48  Barb.,  561 ;  People  ex  rd.  Aldhouse  v. 
Qoelet^  ^pra;  Mackay  v.  MacJcreth^  4  Doug.,  213.)  Whatever 
claim  the  plaintiff  may  have  against  the  estate  of  Mrs.  Merriam  for 
storing  her  effects  for  July,  it  is  clear  that  the  defendant  is  not  liable 
as  a  tenant  for  rent  for  that  month.  {Pugeley  v.  Atkerij  11  N. 
Y.,  494.) 

J.  Warren  Cfreene,  for  the  respondent. 

Davis,  P.  J. : 

The  appellant  is  public  administrator,  and  as  such  was  appointed 
administrator  of  the  estate  of  one  Anna  Maria  Merriam,  deceased. 
The  respondent  presented  a  claim  for  rent  against  the  estate,  which 
being  disputed,  was  submitted  to  reference,  with  the  approval  of 
the  surrogate,  in  conformity  to  the  statute  in  such  case  made  and 
provided.  Mrs.  Merriam,  the  intestate,  was  the  tenant  of  the 
respondent  from  month  to  month;  she  had  been  accustomed  to 
receive,  on  payment  of  the  monthly  rent  at  the  beginning  of  each 
month,  an  instrument  acknowledging  the  receipt  of  the  rent  and 
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ezpreesing  the  term  aild  nature  of  the  tenancy.  Sach  an  instrament 
was  executed  and  delivered  to  her  about  the  let  of  April,  1873, 
on  payment  of  the  rent  for  that  month.  About  the  first  of  May, 
Mrs.  Merriam  was  taken  sick  and  went  to  the  house  of  a  friend 
where  she  became  so  ill  that  she  was  unable  to  return  to  her  rooms, 
and  she  remained  at  her  Mend's  till  her  death  which  occurred  on  the 
6th  of  June,  1873.  Her  furniture  and  other  personal  property 
remained  at  the  rooms  leased  to  her  by  respondent  until  about  the 
29th  or  30th  of  July,  1873.  About  the  twenty-eighth  of  July,  the 
appellant  received  notice  of  the  death  of  Mrs.  Merriam,  and  was 
on  that  day  appointed  her  administrator,  and  on  the  twenty-ninth 
or  thirtieth  of  July  removed  all  articles  of  any  apparent  value 
from  the  premises  previously  occupied  by  her,  and  about  the  same 
time  sent  the  keys  of  the  rooms  to  the  place  of  business  of  respond- 
ent and  left  them  with  a  boy  in  the  office,  with  a  message  that  they 
were  the  keys  of  such  rooms.  The  respondent  on  learning  that 
the  keys  had  been  sent  to  his  office  refused  to  receive  them,  and 
sent  them  back  to  the  office  of  appellant.  The  clerk  of  the  appel- 
lant also  refused  to  receive  them.  On  the  sixteenth  of  February 
following,  the  respondent  entered  the  rooms,  cleaned  them  out  and 
repaired  them,  removing  the  articles  of  no  value  left  iiv  them  to 
the  cellar  of  the  building.  The  referee  held,  that  the  intestate  was 
tenant  from  month  to  month,  that  there  had  been  no  lawful  surren- 
der of  the  premises,  and  that  the  appellant  was  liable  for  the  rent 
down  to  the  time  of  the  entry  of  respondent  on  the  16th  of  Febru- 
ary, 1874,  at  the  rate  of  sixty  dollars  per  month,  and  directed 
judgment  accordingly. 

It  is  very  clear  that  the  tenancy  of  the  intestate  was  from  month 
to  month.  Neither  party  was  bound  to  give  any  notice  to  the  other 
in  order  to  terminate  the  tenancy  at  the  expiration  of  any  month. 
The  landlord  could  have  removed  the  tenant  by  summary  proceed- 
ings without  notice ;  and  so  the  tenant  could  lawfully  have  left  the 
premises  at  the  expiration  of  any  month  without  notice,  and  with- 
out being  bound  to  pay  further  rent.* 

The  death  of  Mrs.  Merriam  did  not  change  the  character  of  the 
tenancy,  and  the  appellant  is  not  liable  beyond  the  obligations  that 

♦People  ex  rel.  GleahiU  v.  Etehackno,  48  Barb.,  651 ;  People  v.  Goelet,  U  Abb. 
Pr.  pr.  S,),  180. 
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rested  and  would  have  remained  upon  her  had  she  continued  to  live 
and  retain  her  possession  down  to  the  day  when  appellant  removed 
the  property  and  sent  the  keys  to  the  respondent's  office.  She  would 
in  that  case,  have  been  chargeable  with  rent  for  the  months  of  May, 
June  and  July  ;  but  her  tenancy  would  have  terminated  with  the 
month  of  July.  The  appellant  acted  promptly  and  with  apparent 
good  faith.  He  was  appointed  administrator  on  the  twenty-eighth 
of  July,  and  on  the  next  day,  or  on  the  thirtieth,  moved  the  furni- 
ture and  everything  of  value  from  the  premises  and  sent  the  keys 
to  the  landlord.  This  was  a  complete  termination  of  the  tenancy, 
and  full  notice  that  the  term  would  not  be  renewed  for  another 
month.  A  few  articles  were  left  in  the  rooms,  but  they  seem  from 
the  evidence  to  have  been  nothing  more  than  worthless  things 
which  the  referee  finds  to  have  been  valueless.  The  rooms  were 
excessively  dirty ;  but  the  litter  and  filth,  and  worthless  fragments 
and  articles  which  tenants  are  often  accustomed  to  leave  behind 
them,  have  never  been  held  to  constitute  a  continuance  of  the 
tenancy..  The  landlord's  remedy,  if  any,  for  such  an  injury  is  quite 
difiorent  from  treating  the  tenancy  as  renewed  by  the  omission  to 
carry  everything  away  whether  valuable  or  not.  The  referee  has 
charged  the  administrator  with  rent  after  the  month  of  July,  on 
the  ground  that  there  was  no  formal  surrender  by  him  of  the  prem- 
ises to  the  landlord.  No  form  was  necessary  under  the  facts  of 
the  case  beyond  a  removal  at  or  before  the  expiration  of  the  month, 
and  the  restoration  of  the  keys  to  the  landlord  so  that  he  could 
enter  upon  possession.  The  case  is  not  like  that  of  Pugaley  v. 
Aiken^*  where  the  lease  was  for  "one  year  and  an  indefinite 
period  thereafter,"  for  in  this  case  the  express  terms  of  the  lease 
are  "  that  this  term  of  letting  and  hiring  is  for  one  month  only  and 
will  expire "  at  noon  on  the  first  day  of  the  following  month. 
There  should  have  been  a  recovery  therefore  only  for  the  rent  of 
the  months  of  May,  June  and  July,  with  interest  on  each  month's 
rent  from  the  time  it  was  payable. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  of  the  appeal  to  the  appellant,  unless  the  respondent  shall 
stipulate  to  modify  the  judgment  by  reducing  it  to  the  rent  for  the 
months  above  named  and  interest,  in  which  case  it  may  be  affirmed 

*11N.  Y.,  494. 
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as  modified,  without  costs  to  either  party  on  this  appeal  as  against 
the  other. 


Daniels  and  Bbadt,  JJ.,  concurred. 
Ordered  accordingly. 


THOMAS  CUNNINGHAM,  Plaintiff  in  Erbob,  v.  THE 
PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Defendants 
in  Ebbob. 

Forgery^  ImtrumerU  not  known  to  the  common  law-^toluU  eowtikUeaforfferifqfiueh 

an  instrument. 

The  prisoner  caused  to  be  engraved  and  printed  what  purported  to  he  warrants 
drawn  by  the  auditor  of  public  accounts  on  the  State  treasurer  of  Mississippi, 
and  had  a  seal  made.  He  filled  in  the  blanks  of  two  warrants,  but  made  no 
impression  with  the  seal  upon  them.  He  then  sent  all  the  warrants  and  the 
seal  to  Mississippi.  The  warrants,  by  the  law  of  Mississippi,  were  invalid 
without  a  seal.  Hdd,  that  the  instruments,  being  invalid  on  their  face,  were 
not  the  subject  of  forgery.  * 

If  a  statute  authorizes  an  instrument  not  known  to  the  common  law,  and  so  pre- 
scribes its  form  as  to  render  any  other  form  null,  forgery  cannot  be  committed 
by  making  an  instrument  in  a  form  not  provided  by  the  statute,  even  though  it  is 
fio  like  the  genuine  as  to  be  liable  to  deceive  most  persons. 

Appeal  from  a  conviction  in  the  General  Sessions  for  forgery  in 
the  third  degree. 

The  plaintiff  in  error  was  indicted  for  forgery  in  the  third  degree 
and  brought  to  trial  in  the  General  Sessions  on  the  24th  day  of 
September,  1872. 

The  evidence  showed  that  the  prisoner  procured  to  be  engraved 
and  printed  two  books  containing  blank  warrants,  purporting  to  be 
drawn  by  the  auditor  of  public  accounts  of  the  State  of  Mississippi, 
upon  the  State  treasurer  of  that  State ;  and  also  procured  a  seal  to 
be  engraved.  This  work  was  done  in  the  city  of  New  York,  under 
the  prisoner's  directions.  He  then  filled  up  two  of  the  warrants, 
and  shipped  the  books  so  prepared,  together  with  the  seal  and  the 
signed  warrants  or  drafts,  to  Jackson,  Mississippi,  where  the  pack- 
age fell  into  the  hands  of  the  authorities.     The  prisoner  was 
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sabsequently  arrested  in  this  city,  and  admitted  his  agency  in  the 
scheme. 

He  was  convicted  of  the  forgery  of  the  signed  warrant  found  in 
the  box  with  the  books  of  blanks  and  the  seal.  There  was  no 
impression  of  the  seal  upon  the  warrant  which  was  the  subject  of 
the  indictment.  He  now  brings  error  to  review  that  conviction, 
upon  various  exceptions  to  the  evidence  admitted  upon  the  trial,  and 
also  to  the  instruction  of  the  learned  recorder  to  the  jury,  that  upon 
the  indictment  the  prisoner  could  be  convicted  of  forgery. 

Wm.  F,  Howe^  for  the  plaintiff  in  error. 

£.  K,  Phelpsy  for  the  people. 

Bbadt,  J. : 

The  prisoner  was  tried  and  convicted  for  forging  warrants  pur- 
porting to  be  drawn  by  the  auditor  of  public  accounts  of  the  State 
of  Mississippi  upon  the  State  treasurer  of  that  State.  The 
evidence  established  the  facts  that  he  procured  them  to  be  engraved 
and  printed,  and  a  seal  also  to  be  made,  and  that  the  work  was  done 
in  this  city.  It  also  appears  that  he  filled  in  the  blanks  of  two 
warrants,  and  shipped  or  sent  the  books  containing  all  the  warrants 
signed  and  unsigned,  together  with  the  seal,  to  Jackson,  Missis- 
sippi, where  the  package  fell  into  the  hands  of  the  authorities.  It 
also  appears  that  he  confessed  his  connection  with  the  scheme  upon 
his  arrest,  but  there  is  no  proof,  other  than  the  transmission  of  the 
drafts  or  warrants  to  Jackson,  of  any  attempt  on  his  part  to  utter 
them.  He  had  not  filled  up  all  the  warrants,  because,  he  said, 
he  had  not  sufficient  data  to  do  so  satisfactorily.  There  was  no 
impression  of  the  seal  upon  the  warrant  which  was  the  subject 
of  the  indictment,  and  for  the  forging  of  which  he  was  con- 
victed. It  appeared  upon  the  trial  that  the  warrant  was 
invalid,  by  the  law  of  the  State  of  Mississippi,  without  a  seal. 
It  would  also  seem  that  it  lacked  vitality  because  it  did  not 
purport  to  be  registered.  This  does  not  distinctly  appear  howevei;, 
although  it  was  so  declared  by  the  recorder  before  submitting 
the  case  to  the  jury.  The  chief  question  presented  on  this 
appeal  is,  therefore,  whether  the  instrument  was  one  which,  under 
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our  laws,  could  be  the  subject  of  an  indictment  for  forgery.  The 
role  establislied  by  the  adjudications  in  this  State,  and  after  a 
thorough  consideration  of  the  question,  is,  that  if  the  instrument 
be  invalid  on  its  face,  it  cannot  be  the  subject  of  forgery,  because 
it  has  no  legal  tendency  to  effect  a  fraud.  (People  v.  8hall^  9 
Cow.,  778 ;  People  v.  FiUh,  1  Wend.,  198 ;  People  v.  WiUm,  6 
Johns.,  320 ;  People  v.  Steaims^  21  Wend.,  409 ;  People  v. 
Harrisouy  8  Barb.,  560.)  And,  as  these  cases  show,  there  are 
many  English  decisions  to  the  same  effect.  Whether,  for 
instance,  a  bond  or  other  instrument  is  of  a  form  to  be  valid, 
is  a  question  of  law ;  if,  therefore,  a  statute  authorizes  an  \ 
instrument  not  known  to  the  common  law,  and  so  prescribes  its  - 
fbrm  as  to  render  any  other  form  null,  forgery  cannot  be  committed  < 
by  making  a  false  statutory  one,  in  a  form  not  provided  by' 
statute,  even  though  it  is  so  like  the  genuine  as  to  be  liable  to 
deceive  most  persons.  (2  Bishop  Cr.  Law,  §638,  and  cases  cited.)' 
Hence  the  de<3ision  in  People  v.  Harrison^  that  an  indictment 
would  not  lie  for  forging  a  certificate  of  the  acknowledgment  of  a 
deed,  when  the  certificate  did  not  state  (and  was  therefore  imper- 
fect) that  the  grantor  acknowledged  the  execution  of  the  convey- 
ance. Legal  forgery  cannot  be  made  out  by  imputing  a  possible, 
or  even  actual,  ignorance  of  the  law  to  the  person  intended  to  be 
defrauded.  However  dark  may  be  the  moral  hue  of  a  transaction, 
courts  of  justice  can  only  act  upon  the  legal  crime,  upon  criminal 
breaches  of  perfect  legal  obligations.  (Per  Cowen,  J.,  in  People 
V.  ShaUj  svpra,)  How  dear  soever  the  fraudulent  purpose,  unless 
the  writing  is  suflScient  to  accomplish  that  purpose,  it  is  not  forgery, , 
since,  with  a  single  exception,  actions  only,  and  not  evil  intentions, 
are  punishable  by  the  English  law.  (Hammond  Digest,  Forgery, 
ch.  1,  §  pi.  102.)  The  invalidity  of  the  warrant  upon  its  face,  on 
which  the  case  for  the  prosecution  rested,  judged  by  the  principles 
stated,  rendered  it  improper  to  convict  the  prisoner.  The  evidence 
on  the  subject  of  the  locality  in  which  the  warrants  were  to  be 
uttered,  if  there  be  any  evidence  relating  thereto,  shows  that  they 
were  to  be  circulated  in  the  State  of  Mississippi,  because  they  were 
all  sent  there ;  and  if  the  general  public  of  this  country  are  not 
chargeable  with  knowledge  of  the  law  of  each  State,  it  is  at  least 
incumbent  upon  them,  when  the  obligations  of  a  State  are  in  the 
Hun— Vol.  IV.  68 
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market  for  barter,  to  examine  them,  and  every  prudent  man  would 
examine  them,  nay,  investigate  their  origin  and  issue,  to  ascertain 
whether  they  were  genuine  and  authorized  by  law.  If,  however, 
the  rule  be,  that  the  knowledge  of  the  law  of  each  State  must  be 
restricted  to  its  residents,  as  suggested  in  this  case,  it  cannot  be 
applied  until  a  criminal  attempt  upon  the  citizen  of  another  State 
is  shown  to  have  been  made,  and  under  such  circumstances  that  he 
could  not  shield  or  excuse  himself*  from  the  consequences  of  his 
presumed  knowledge  of  the  law.  This  case  presents  no  feature  of 
that  kind.  There  was,  as  suggested,  no  attempt  to  use  the  war- 
rants in  this  State.  The  inference  to  be  drawn  from  the  modus 
ap^andi  of  the  prisoner  and  associates  is,  that  they  selected  the 
State  of  Mississippi  for  the  circulation  of  the  warrants,  as  the  most 
likely  territory  for  the  success  of  the  enterprise.  The  duty  of 
reversing  the  judgment  rendered  in  this  case  seems  to  be  impera- 
tive, for  the  reasons  assigned. 

Daniels,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered. 


THOMAS  C.  DOREMUS,  Appellant,  v.  DAVID  WILLLA.M8, 

Respondent. 

Debt  —  assiffnmerU  qf^  by  parol — Pcnoer  of  court  of  equity  to  compel  astigwir  to 
execute  written  assignment 

A  parol  assignment  of  a  debt,  made  upon  a  good  consideration,  is  valid,  both  at 

law  and  in  equity. 
In  a  proper  case  the  court  will  compel  the  assignor  to  execute  a  written  instiii- 

ment  of  assignment,  but  his  failure  so  to  do  is  no  defense  to  an  action,  brought 

by  him  upon  a  promissory  note,  given  by  the  assignee  in  consideration  of  the 

assignment  to  him  of  the  claim. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 

Edward  P.  Wilder^  for  the  appellant.  The  ownership  of 
Doremus  <fe  Nixon's  claim  against  the  Long  Island  Navigation 
Company  became  vested  in  respondent  when  he  made  and  delivered 
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his  notes.  The  very  making  and  delivery  of  tbe  notes  by  Wil- 
liams, and  their  acceptance  by  Doi-eraus,  concladed  the  transaction. 
{Eessd  V.  Alhetis,  56  Barb.,  362;  Sexton  v.  Fleet,  2  Hilt,  485; 
Davis  V.  Shields^  26  Wend.,  S62.)  No  written  assignment  of  said 
claim  was  exacted  as  a  condition  precedent  on  the  delivery  of  the 
notes,  nor  was  any  written  assignment  necessary.  The  parol  trans- 
fer was  valid.  (Hooker  v.  Eagle  Bank  of  Rochester,  30  N".  Y.,  83, 
and  cases  there  cited ;  PrescoU  v.  RuU,  17  Johns.,  284 ;  Bi^gs 
Y.Dow,  19  id.,  95;  F<^d  v.  St/uart,  id.,  342.)  The  neglect  or 
refusal  of  Doremus  &  Nixon  to  execute  and  deliver  to  respondent 
a  written  assignment  of  their  claim,  after  the  making  and  delivery 
of  the  notes  in  question,  is  no  defense  to  this  action.  (1  Parsons 
on  Notes  and  Bills,  200;  Moggridge  v.  Jones,  14  East,  486; 
Freligh  v.  PlaU,  6  Cow.,  494.) 

WiUicMns  Brothers,  for  the  respondent. 

Bkady,  J. : 

This  action  was  brought  to  recover  on  five  promissory  notes, 
made  by  defendant  and  payable  to  the  order  of  the  firm  of  Dore- 
mus &  Nixon.  At  the  date  of  the  notes  that  firm  held  a  valid 
claim  against  the  Long  Island  Navigation  Company,  equal  to  the 
amount  of  the  notes,  for  goods  sold  and  delivered  to  them  upon 
the  order  of  the  defendant,  who  was  then  president.  The  com- 
pany, at  the  time  the  notes  were  given,  was  not  able  to  pay  its  debts, 
and  the  defendant  gave  his  notes  for  the  amount  of  the  plaintiff  ^s 
demand,  upon  the  consideration  of  the  firm's  assigning  to  him  their 
claim  against  the  company,  which  was  agreed  to,  and  the  notes 
delivered.  No  formal  or  other  assignment  in  writing  was  executed, 
and  whether  any  such  instrument  was  in  fact  presented  to  be 
signed,  is  a  disputed  question,  and  one  upon  which  the  evidence  is 
conflicting.  The  notes  were  assigned  after  maturity  to  the  plain- 
tiff, the  surviving  partner  of  the  firm  of  Doremus  &  Nixon,  by 
the  administratrix  of  Nixon.  The  referee  found  that  no  consider- 
ation for  giving  said  notes  was  ever  received  by  said  defendant,  and 
said  firm  never  parted  with  any  consideration  therefor,  a  finding 
which  seems  to  be  predicated  of  the  omission  or  refusal  to  transfer 
or  assign  the  claim  of  Doremus  &  Nixon  to  the  defendant.    If  it 
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be  not  based  upon  that  fact,  there  is  nothing  upon  which  it  rests. 
It  is  conceded  by  the  plaintiff  that  the  claim  was  to  be  assigned, 
although  he  asserts  that  no  formal  assignment  was  proposed  when 
the  arrangement  about  the  notes  was  made  between  his  firm  and 
the  defendant.  The  question  presented  on  this  appeal,  it  will  be 
perceived  therefore  from  this  statement^  is  whether  any  written 
assignment  was  necessary,  and,  if  yea,  whether  the  refusal  of  the  firm 
of  Doremns  &  Nixon  to  make  it,  is  a  defense  to  this  action.  The  notes 
were  delivered  without  exacting  the  written  assignment.  The  appli- 
cation for  it  was  subsequently  made.  The  transaction  was  complete, 
therefore,  because  the  assignment  of  the  claim  was  accomplished  by 
parol.  {Sexton  v.  Fleeij  2  Hilt.,  486.)  If  two  men  agree  for  the 
sale  of  a  debt,  says  Sir  James  Mansfield  in  Heatk  v.  HdU  (4 
Taunt.,  327),  and  one  of  them  gives  the  other  credit  in  his  books 
for  the  price,  it  is  a  good  assignment  in  equity.  (See,  also,  Ke8»d 
V.  Albetis^  56  Barb.,  362 ;  and  Hooker  v.  Eagle  Bwnk  of  Roch- 
ester, 30  N.  Y.,  83 ;  Dix  v.  Cobby  4  Mass.,  508 ;  Jonee  v.  WiUer^ 
13  id.,  304.)  Under  the  Code  an  equitable  assignment  is  equally 
valid  in  law.  (Code,  §  111 ;  Hooker  v.  Eagle  Banky  supra.)  In 
this  case  the  defendant  gave  his  notes  for  the  daim,  and,  having 
paid  the  consideration  in  the  manner  agreed  upon,  the  claim  passed 
to  him  by  the  oral  assignment.  It  was  a  valid  transfer  in  equity 
and  in  law.  (Cases,  supra.)  The  evidence  does  not  disclose  the 
fact,  and,  therefore,  it  would  not  justify  the  finding  thereto,  that 
the  assignment  in  writing  was  a  condition  of  the  agreement  to  pay 
the  debt  of  the  Long  Island  Navigation  Company,  The  delivery 
of  the  notes  by  the  defendant  without  it,  is  strong  presumptive  evi- 
dence that  such  was  not  the  understanding.  The  firm  of  Doremus 
&  Nixon  having  thus  disposed  of  their  claim,  could  not  enforce  it 
against  the  company.  They  did  not  own  it,  for  it  had  become  the 
property  of  the  defendant,  and  his  right  to  collect  it  from  the  company 
was  perfect.  The  referee  was  mistaken,  therefore,  in  assuming  that 
no  consideration  was  given  for  the  notes  by  the  firm,  and.  his  finding 
on  that  subject  was  erroneous.  As  to  the  other  bmnch  of  the  question, 
namely,  whether  the  omission  or  refusal  to  execute  an  assignment 
excuses  the  non-payment  of  the  notes,  it  is  only  necessary  to  say 
that  as  such  a  ceremony  was  not  a  conditional  part  of  the  arrange- 
ment, and  was  not  necessary  to  the  validity  of  the  defendant's 
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ownership  of  the  claim,  the  omission  could  not  in  any  way  affect 
his  rights.  If,  however,  he  desired  to  have  a  written  instrument 
of  assignment,  he  had  his  remedy  and  should  have  pursued  it.  It 
might  be  decreed  him  in  an  action  for  specific  performance,  if  the 
£u;ts  and  circumstances  presented  by  his  case  warranted  the  exer- 
cise of  the  power  of  the  court  to  enforce  it.  The  omission  to  do 
it  is  no  defense  to  the  notes.  {Moggridge  v.  Janea^  14  East,  486  ; 
Frdigh  v.  Platt^  5  Cow.,  494.)  The  assignment  might  be  neces- 
sary for  his  protection  against  a  subsequent  transfer  of  the  debt,  or 
to  facilitate  the  collection  of  the  demand,  but,  as  we  have  seen,  it 
was  not  essential  to  the  validity  of  his  title.  And  the  evidence 
shows  that  the  firm  of  Doremus  &  Nixon  acted  upon  the  proposition 
or  fact  that  they  had  parted  with  the  ownership  of  the  demand 
against  the  company,  and  took  no  steps  toward  its  collection  from 
them.  The  necessity  of  a  new  trial  is  apparent,  and  it  must  be 
ordered,  with  costs  to  the  defendant,  to  abide  the  event. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


THE  PEOPLE  EX  bel.  LUCY  S.  DEVELIN,  Appellant, 
V.  THOMAS  B.  ASTEN  and  othsbs.  Board  of  Assessors 
OF  THE  Crrr  of  New  York,  Respondents. 

ChaptefT  697  of  1SQ7 -^eonstiruetion  of — Orada  of  streets  —  damages  for  change 
of —  vHyere  grade  not  established  by  law. 

The  act  (chap.  697  of  1867),  authorizing  the  commissioners  of  Central  park, 
New  York,  to  alter  and  amend  the  present  grade  of  any  street,  avenue  or  road, 
that  might  be  retained  by  them,  and  to  establish  new  grades  for  all  other 
streets  within  a  certain  boundary,  refers  to  the  existing  grade  of  any  road*  or 
street  used  as  such,  although  such  grade  may  not  have  been  formally  estab- 
lished by  any  law  or  ordinance  of  the  common  council.  (Davis,  P.  J., 
dissenting.) 

Appeal  from  an  order  of  the  Special  Term,  denying  a  motion 
for  a  mandamus. 

This  is  an  application  on  the  part  of  the  relator  for  a  writ  of 
peremptory  mandamus  directed  to  the  respondents,  the  board  of 
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assessors,  coramanding  said  board,  or  its  members,  to  ascertain  the 
loss  and  damage  sustained  by  the  relator  by  reason  of  the  amend- 
ment or  change  of  grade  in  One  Hundred  and  Thirty-eighth  street, 
in  the  city  of  New  York,  between  the  boulevard  and  Twelfth  avenua 

The  facts  alleged  in  the  relator's  affidavit  upon  which  the  appU- 
cation  was  made  are  as  follows : 

First.  That  the  relator  is,  and  for  many  years  has  been,  the 
owner  of  property  having  a  frontage  on  One  Hundred  and  Thirty- 
eighth  street  of  375  feet,  upon  which  is  erected  a  dwelling-house, 
out-buildings  and  fences,  which  property  is  located  between  the 
boulevard  and  Twelfth  avenue,  and  which  buildings  were  erected 
more  than  ten  years  last  past. 

Second.  That  many  years  prior  to  1867  said  One  Hundred  and 
Thirty-eighth  street  was  opened  as  a  public  road  or  street,  and  that 
thereafter,  up  to  the  year  1871,  was  traveled  and  worked  upon  an 
established  grade,  and  was  the  only  means  of  access  to  said  build- 
ings and  lots. 

Third.  That  in  the  year  1868  the  commissioners  of  the  Central 
park,  acting  under  chapter  697  of  the  Laws  of  1867,  greatly 
amended,  altered  and  changed  the  grade  of  said  street,  and  began 
to  grade  a  portion  thereof  to  conform  to  said  new  grade. 

That,  in  the  year  1872,  the  commissioners  of  public  works, 
pursuant  to  an  order  of  the  common  council,  proceeded  to  finish 
such  regulating  and  grading,  and  to  curb  and  gutter  said  street 
between  the  boulevard  and  Twelfth  avenue. 

Fourth.  That  the  present  grade  of  said  street,  as  established  and 
regulated,  is  from  fifteen  to  five  feet  higher  than  the  old  grade. 

Fifth.  That  the  damage  to  the  relator  by  reason  of  the  change 
of  said  grade  is  $7,750. 

That  the  respondent,  the  board  of  assessors,  have  proceeded  to 
levy  an  assessment  for  the  cost  of  said  work  upon  the  property 
benefited ;  that,,  although  the  relator  had  presented  to  the  board 
of  assessors  her  petition  requiring  said  board  to  ascertain  the  loss 
and  damage  sustained  by  her  by  such  change  of  grade,  the  board 
had  refused  so  to  do. 

W.  O.  TruU,  for  the  appellant 

T.  B.  Clarkaon^  for  the  respondent. 
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Beady,  J.:* 

The  relator  was,  and  at  the  time  of  the  presentation  of  her 
petition  had  been  for  ten  years,  the  owner  of  property  situate  and 
fronting  on  the  north  side  of  One  Hundred  and  Thirty-eighth  street, 
in  this  city.  There  were  erected  upon  it  a  dwelling-house,  out- 
houses,and  fences.  For  many  years  prior  to  1867  the  street  named 
had  been  used  as  a  public  street  or  road,  and  thereafter,  up  to  the 
year  1871,  was  traveled  upon  as  a  road  or  street,  and  was  the  only 
means  of  access  to  said  houses  and  lots.  The  commissioners  of 
Central  park,  under  and  by  virtue  of  chapter  697  of  the  Laws  of 
1867,  and  in  the  year  1868,  changed  the  grade  of  the  street,  and, 
in  1869,  began  to  conform  it  to  such  change,  and,  in  1872,  pro- 
ceeded to  finish  it,  and  to  curb  and  gutter  the  street  upon  the 
new  or  changed  grade.  The  relator,  having  suffered  damages 
in  consequence  of  these  proceedings,  asked  the  board  of  assessors 
to  ascertain  and  award  her  the  damages  to  which  she  had 
been  subjected,  and  they  refused  to  do  it.  The  refusal  seems 
to  rest  on  the  proposition  that  the  grade  of  One  Hundred 
aud  Thirty-eighth  street  had  not  been  fixed  or  established  by 
any  law  or  ordinance  of  the  common  council  of  the  city  of  New 
York.  This  is  inferred  from  the  affidavit  read  on  behalf  of  the 
city  on  the  motion  which  the  relator  made  for  a  mandamus,  and 
which  was  denied.  The  act  of  1867,  supra^  authorized  the  com- 
missioners, among  other  things,  to  alter  and  amend  the  present 
grade  of  any  street,  avenue  or  road^  that  might  be  retained  by 
them,  and  to  establish  new  grades  for  all  other  streets  within  a  cer- 
tain boundary  which  includes  the  plaintiff's  property.  The  present 
means  the  existing  grade  of  any  road  or  street  used  as  such.  It 
may  be  that  the  grade  of  One  Hundred  and  Thirty-eighth  street 
was  not  formally  established  by  any  law  or  ordinance  of  the  com- 
mon council  relating  to  that  subject,  or  having  that  object  expressly 
in  view,  but  the  street  or  road  had  been  used,  and  had  been  recog- 
nized as  an  existing  street  or  road  by  the  legislature.  The  act  of 
1864  (chap.  405,  §  1,  Laws  1864,  940),  contains  an  appropriation  to 
repair  it,  and  in  these  words :  ^^  Boads  and  avenues  as  follows :  The 
sum  of  $4,000  for  One  Hundred  and  Thirty-eighth  street."  It 
could  not  be  used  as  a  street  or  road  without  a  grade,  and  the  act 
of  1867,  by  the  power  it  confers,  contemplates  a  change,  not  only 
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from  grades  establiehed  by  law  or  ordinance,  but  those  existing  and 
at  present  adopted  by  general  use.  The  language  employed  is  not 
to  alter  and  amend  the  established  gi'ade  or  one  made  in  accord- 
ance with  any  law  or  ordinance  expressly  relating  thereto,  but  the 
present  grade ;  that  is,  the  grade  of  the  street  or  road  as  existing 
and  used.  Indeed  the  use  of  the  word  "  road,"  shows  that  it  was 
not  t^e  intention  of  the  legislature  to  confine  the  award  to  owners 
whose  property  fronted  on  streets,  the  grades  of  which  had  been 
established  by  ordinance.  The  grades  of  roads  on  this  island  have 
not  been  established  by  ordinance  of  the  common  council.  The 
act  of  1852  (chap.  52),  which  relates  to  the  change  of  established 
grades,  provides  for  them  expressly.  Section  1  declares  that  the 
grades  of  the  streets  and  avenues  of  the  city,  as  now  fixed  and 
established  by  the  common  council,  shall  not  be  changed  or  altered, 
except,  etc.  The  act  of  1867  authorizes  the  commissioners  of 
Central  park  to  alter  and  amend  the  present  grade  of  any  street, 
avenue,  road,  etc. ;  and,  by  section  3,  declares  that  all  damage  to 
any  land,  or  to  any  building  or  other  structure  thereon,  existing  at 
the  time  of  the  passage  of  the  act  on  any  street,  avenue  or  road, 
laid  out  on  the  map  of  the  city  of  New  York  within  the  district 
specified,  shall  be  ascertained,  etc.  The  difference  between  estab- 
lished and  existing  grades  would  seem,  by  comparison  of  these 
statutes,  to  have  been  in  view  when  the  act  of  1867  was  passed, 
and  hence  the  use  only  of  the  language  "  present  grade  of  any 
street,  avenue  or  road,"  which  means  either  by  law  duly  estab- 
lished, or  existing  and  in  use  by  the  public.  To  construe  it  other- 
wise would  do  injustice.  It  would  deprive  owners,  as  in  this  case, 
of  all  indemnity,  who,  accepting  the  existing  and  established  grade 
established  by  general  use  and  recognition,  built  in  conformity  to 
it^  taking  only  by  the  proceeding,  properly  regarded,  the  risk  of 
such  changes  as  might  be  made  at  some  subsequent  time.  For 
these  reasons  the  answer  made  as  suggested  was  not  sufficient.  It 
is  not  denied  that  the  street  or  road  was  used  as  such,  and  duly 
recognized  as  one  existing,  but  only  that  the  grade  had  not  been 
fixed  or  established  by  law  or  ordinance.  It  is  not  true  that  the 
grade  is  not  fixed  or  established  by  law.  It  may  be,  by  the  gen- 
eral use  of  the  public  as  it  exists,  become  a  grade  established  by 
law.     The  evidence  shows  that  to  have  been  so  in  regard  to  One 
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Hundred  and  Thirty-eiglith  street,  and  the  recognition  of  it  as  a 
street  or  road  by  the  legislature  {supra),  confirms  the  general  use 
and  the  then  "  present"  existing  grade.  The  result  of  these  views 
is,  that  the  relator's  application  to  have  her  damages  ascertained 
and  awarded  should  have  been  granted,  and  that  the  motion  for  a 
mandamus  should,  therefore,  also  have  been  granted.  The  order 
made  at  Special  Term  should  be  reversed. 

Daniels,  J.,  concurred. 

Davis,  P.  J.  (dissenting) : 

I  am  not  able  to  concur  in  the  views  of  my  brethren.  In  my 
opinion,  the  statute  under  which  the  relator  asserts  her  claim  was 
only  intended  to  give  damages  in  cases  where  the  owner  of  the 
land  had  conformed  the  buildings  thereon  to  a  grade  established 
by  law  or  ordinance  and  in  reliance  upon  the  action  of  the  public 
authorities,  and  not  to  cases  where  the  natural  surface  of  the  ground 
over  which  a  street  has  been  laid,  has  been  voluntarily  assumed  to 
be  the  grade  by  the  party  erecting  such  buildings.  In  the  latter 
case,  the  party  acts  with  knowledge  that  the  grade  of  the  street 
has  not  been  officially  established,  or,  in  other  words,  that  there  is 
no  ^^ffradeJ^  He  must  be  held  to  know  that  one  of  the  steps 
necessary  to  complete  the  street  will  be  to  establish  a  grade,  and  to 
change,  so  far  as  required,  the  natural  suiface  for  that  purpose. 
The  views  of  the  court,  as  it  seems  to  me,  extend  the  statute  beyond 
its  reason  or  intent ;  for  it  was  adopted,  as  to  me  seems  apparent 
from  an  examination  of  the  several  statutes  relating  to  the  same 
subject,  to  change  the  law  as  established  by  the  decisions  of  the 
courts,  in  favor  of  persons  who,  in  reliance  upon  official  acts  by 
which  the  grade  of  a  street  had  been  fixed  and  established,  have 
been  led  to  erect  buildings  conforming  thereto,  by  allowing  to  such 
persons  the  damages  sustained  by  the  establishment  of  a  new  and  dif- 
ferent grade.  In  such  a  case  the  owner  of  the  buildings  has  a  right 
to  complain  that  the  official  acts  have  induced  him  to  put  himself 
into  a  position  to  suffer  damage  from  a  subsequent  change  of  grade, 
while  tlie  person  who  builds  in  conformity  to  the  natural  surface, 
assumes  to  judge  for  himself  that  such  surface  will  be  adopted,  when 
the  street  comes  to  be  worked  and  completed,  as  the  established 
Hun— Vol.  IV.       59 
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grade.     His  misjudgnient  is  his  own  fault,  and  he  cannot  be  said 
to  have  been  misled,  or  induced  by  the  public  authorities  to  act 
with  regard  to  a  condition  of  things  established  by  law  or  public 
ordinance. 
In  my  opinion  the  order  below  should  be  affirmed. 


Order  reversed  and  mandamus  ordered. 


PETER  S.  MARCH  and  others,  Respondents,  v.  THE  FIRST 
NATIONAL  BANK  OF  MOBILE,  Appellant. 

Bid  of  exchange — acceptance  of,  induced  by  fraudulent  eonceahneni  cf  facts. 

In  an  action  for  fraudulent  concealment  by  which  the  plaintiffs  were  induced  to 
accept  a  bill  of  exchange,  it  was  hMj  that  if  a  bill  of  lading  was  exhibited  at 
the  time  of  the  presentment  of  the  bill  of  exchange  for  acceptance,  and  the 
plaintiffs  were  thereby  induced  to  believe  that  the  bill  of  exchange  was  secured 
by  certain  cotton  mentioned  in  the  bill  of  lading,  and  if,  at  the  time  of  such 
presentment,  defendant  knew  that  the  cotton  had  not  been  paid  for  and  that 
steps  were  being  taken  to  reclaim  it,  and  such  facts  were  concealed  from  plaintifb 
with  the  iutcDtion  of  inducing  the  acceptance  of  the  bill  of  exchange,  upon 
the  faith  of  the  security  of  the  cotton,  and  the  bill  of  exchange  was  accepted 
upon  the  faith  that  the  bill  of  lading  was  a  valid  bill  for  the  cotton  described  in 
it,  the  plaintiffs  were  entitled  to  recover. 

Appeal  from  a  judgment  for  plaintiff,  entered  on  a  verdict 
The  action  was  brought  for  an  alleged  fraudulent  concealment 
by  the.  defendant,  whereby  the  plaintiffs  were  induced  to  accept 
a  bill  of  exchange.  The  plaintiffs  alleged  that  on  or  about  the 
7th  day  of  July,  1870,  certain  persons,  doing  business  at  Mobile 
under  the  name  of  Stannard  Brothers  &  Co.,  shipped  to  New 
York  215  bales  of  cotton,  to  be  delivered  to  order  on  payment 
of  freight,  dangers  of  the  seas,  etc.,  excepted,  and  they  .received 
a  bill  of  lading  therefor,  which  they  indorsed  in  blank  and 
delivered  to  the  defendant,  whereby  the  defendant  became  the 
owner  and  consignee  of  the  said  cotton,  with  full  power  to  receive 
and  hold  the  same.  That  the  said  Stannard  Brothers  &  (3o.  did 
also,  at  or  about  the  same  time,  draw  a  draft  upon  the  plaihtifis, 
dated  9th  July,  1870,  whereby  they  requested  the  plaintiffs,  thirty 
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days  after  sight,  to  pay  the  defendant  $17,985.32  in  currency,  and 
to  charge  the  same  to  their  account  as  advised,  and  delivered  the 
draft,  unaccepted  by  the  plaintiffs,  to  the  defendant.  That  the 
defendant  received  the  said  bill  of  lading  and  draft,  and,  after 
indorsing  upon  the  said  draft  the  words  "  Pay  3d  N.  Bk.,  N.  Y., 
or  order,  for  collection  account  First  National  Bank,  Mobile, 
Ala.,"  and  after  writing  on  the  bill  of  lading,  over  the  blank 
indorsement  of  the  shippers,  the  words  "  Pay  3d  National  Bank  " 
(meaning  thereby  that  the  cotton  therein  mentioned  should  be 
delivered  to  the  said  Third  National  Bank),  sent  the  said  bill  of 
lading  and  draft  to  the  Third  National  Bank  of  the  city  of  New 
York,  with  instructions,  in  substance  and  effect,  to  present  the  said 
draft  to  tlie  plaintiffs  for  acceptance,  and  if  accepted,  to  retain  and 
collect  the  same  at  maturity,  and  place  the  proceeds  thereof  to  the 
credit  of  the  defendant,  and  to  retain  the  said  bill  of  lading,  and 
to  receive  and  hold  the  cotton  therein  mentioned  until  the  said 
draft  should  be  accepted  and  paid,  and  then  to  deliver  the  same  to 
the  plaintiffs. 

That  the  said  Third  National  Bank  having,  as  the  agent  of  the 
defendant,  received  the  said  bill  of  lading  and  draft  so  indorsed  for 
the  purpose  aforesaid,  tlie  defendant,  by  and  through  the  said  Third 
National  Bank  as  its  agent,  did  afterward  and  on  the  thirteenth 
July,  in  the  year  last  aforesaid,  cause  the  said  draft  to  be  presented  to 
the  plaintiffs,  at  the  city  of  New  York,  for  acceptance,  and  in  order 
to  induce  the  plaintiffs  to  accept  said  bill,  did  also  at  the  same  time 
exhibit  to  the  plaintiffs  the  said  bill  of  lading,  and  did  thereby  then 
and  there,  in  substance  and  effect,  represent,  state  and  give  the 
plaintiffs  to  understand  and  believe,  that  the  defendant  was  the 
legal  owner  or  pledgee  of  the  cotton  mentioned  in  the  said  bill  of 
lading,  and  had  power  to  dispose  of  the  same.  That  thereupon 
the  plaintiffs,  relying  upon  the  truth  of  the  statements  and  repre- 
sentations, and  upon  the  promise  so  made,  accepted  the  said  draft. 
That  the  plaintiffs  accepted  the  said  draft  solely  upon  the  faith  of 
the  representations  and  statements  of  the  defendant,  so  made  by  or 
on  its  behalf  as  aforesaid.  That  the  representations  and  statements 
so  made  by  and  on  behalf  of  the  defendant  as  aforesaid,  and  upon 
the  faith  of  which  the  plaintiffs  accepted  the  said  draft,  were  not 
true,  because  the  defendant  was  not  such  owner  or  pledgee  of  the 
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said  cotton',  with  power  to  hold  and  deliver  it  to  the  plaintiffs  od 
payment  of  the  said  draft,  as  the  defendant  claimed  and  pretended 
to  be,  but,  on  the  contrary,  as  the  defendant  well  knew,  the  said 
cotton  was  then  and  there  subject  to  liens  in  favor  of  certain  per- 
sons at  Mobile,  commonly  called  factors,  for  unpaid  purchase- 
money,  which  several  liens  were  prior  to  any  right,  title  or  claim 
thereto  by  the  defendant,  and  the  said  cotton  was  liable  to  be 
reclaimed  and  taken  from  the  said  steamer  to  satisfy  such  liens. 
That  a  large  number  of  suits  were  commenced  by  the  said  factors 
as  such  lienors  of  said  cotton  as  aforesaid,  in  the  Circuit  CJourt  of 
Mobile  county,  Alabama,  against  the  master  of  the  said  .steamer; 
that  process  of  law  was  thereupon  issued,  under  and  by  virtue  of 
which  the  sheriff  of  the  said  county,  with  the  knowledge  of  the 
defendant,  did,  on  or  about  the  eighteenth  of  July,  in  the  year  last 
aforesaid,  levy  upon,  seize,  take  and  remove  212  bales  of  cotton  out 
of  said  steamer,  being  parcel  of  the  aforesaid  215  bales  of  cotton, 
and  held  and  still  holds  the  same,  to  satisfy  the  aforesaid  liens 
thereon,  which  liens  amount  to,  or  about,  or  nearly,  the  value  of 
said  cotton.  That  said  Stannard  Brothers  &  Co.  have  failed  in 
business  and  become  insolvent.  That  afterward  the  draft  fell  due 
and  the  plaintiffs  were  obliged  to  pay  it. 

The  answer  admitted  the  shipping  of  the  cotton ;  its  seizure ; 
the  indorsement  of  the  bill  of  lading ;  its  presentment  with  the 
draft;  the  acceptance  of  the  latter;  the  insolvency  of  Stannard 
Brothers  &  Co. 

And  the  defendant  alleged,  that  at  various  dates  during  said 
time,  and  in  the  course  of  said  business  between  said  Stannard 
Brothers  &  Co.  and  the  plaintiffs,  the  said  Stannard  Brothers  &  Co. 
negotiated  to  the  defendant  numerous  drafts  drawn  by  them  upon 
the  plaintiffs,  all  of  which  were  duly  and  regularly  accepted  and 
paid  by  the  plaintiffs,  and  that  the  defendant  thereby,  and  by  the 
course  of  dealing  between  said  Stannard  Brothers  &  Co.  and  the 
plaintiffs,  was  induced  to  believe,  and  at  the  time  of  the  negotiation 
to  the  defendant  of  the  draft  mentioned  in  the  complaint  did  believe, 
that  the  said  Stannard  Brothers  &  Co.  were  authorized  by  the 
plaintiffs  to  draw  and  negotiate,  at  said  city  of  Mobile,  drafYs  on 
the  plaintiffs,  and  that  the  defendant  was  induced  thereby  to  pur- 
chase, and  on  the  faith  thereof  did,  in  the  usual  course  of  its  busi- 
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ness,  in  good  faith  and  without  notice  or  knowledge  of  any  irregu- 
larity connected  therewith,  purchase  from  said  Stannard  Brothers 
&  Co.  the  said  draft  in  tlie  complaint  mentioned,  receiving  at  the 
same  time  from  said  Stannard  Brothers  &  Co.  the  said  bill  of  lading, 
as  further  security  for  the  payment  of  the  amount  of  said  draft  as 
aforesaid. 

And  the  defendant  further  alleged  that  the  said  Stannard  Brothers 
&  Co.  were  authorized  by  the  plaintiffs  to  draw  the  draft  mentioned 
in  the  complaint,  and  to  negotiate  the  same  to  the  defendant  as 
aforesaid. 

The  judge  charged  the  jury:  "I  charge  you  that  if  the  jury 
believe  that  by  the  exhibition  of  the  bill  of  lading  at  the  time  of 
and  in  connection  with  the  presentment  to  the  plaintiffs  of  the  bill 
of  exchange  for  acceptance,  the  defendant  intended  to  mislead  the 
plaintiffs  into  the  belief  that  such  bill  of  ^change  was  actually 
secui-ed  by  the  pledge  of  the  cotton  described  in  said  bill  of  lading ; 
and  if  the  jury  further  believe  that  before  the  bill  of  exchange  was 
accepted,  the  defendant  knew  that  the  cotton  described  in  the  bill 
of  lading  had  not  been  paid  for,  and  that  the  vendors  to  Stannard 
Brothers  &  Co.  were  taking  steps  with  a  view  to  reclaim  it,  under 
the  law  of  Alabama,  and  intentionally  concealed  these  facts  from 
the  plaintiffi,  in  order  to  lead  them  to  accept  the  bill  of  exchange 
upon  the  feith  of  the  security  of  the  said  cotton,  and  they  accepted 
such  bill  on  the  faith  of  the  bill  of  lading  being  a  valid  bill  for  the 
cotton  described  in  it,  they  have  a  right  to  recover  against  the 
defendant  the  damages  resulting  from  the  bill  of  lading  being  a 
defective  or  insufficient  security;  otherwise  not." 

The  jui-y  rendered  a  verdict  for  the  plaintiffs  for  the  sum  of 
$21,541.90. 

Wm.  IT.  Scotty  for  the  appellant. 

8.  P.  Nashj  for  the.  respondents. 

Davis,.  P.  J.: 

'Hie  questions  presented  by  this  case  are  by  no  means  free  from 
doubt,  and  they  well  deserve  the  consideration  of  the  court  of  last 
resort.    The  bill  of  exchange  drawn  by  Stannai'd  Brothers  &  Co. 
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on  the  plaintiff's  firm,  made  no  reference  to  the  bill  of  lading.  It 
was  sent  to  the  agent  of  defendants  in  the  city  of  New  York,  pinned 
to  the  bill  of  lading,  properly  indorsed  to  the  defendants.  This  was 
notice  to  the  agent  that  the  bill  had  been  drawn  against  the  cotton 
described  in  the  bill  of  lading,  and  that  the  latter  bill  and  the  title 
of  the  property  had  been  transferred  to  and  were  held  by  the 
defendants  as  security  for  the  acceptance  and  payment  of  the  bill  of 
exchange.*  The  agent  of  the  defendants  was  thereby  authorized 
to  present  the  bill  of  exchange  to  the  plaintiifs  for  acceptance,  with 
the  bill  of  lading  annexed,  which  act  was  equivalent  to  saying  that 
the  bill  of  exchange  had  been  drawn  against  the  cotton  mentioned 
in  the  bill  of  lading,  the  title  of  which  was  held  as  security  by  the 
defendants,  and  would,  upon  acceptance,  become  the  security  of  the 
plaintiffs,  f  It  was  shown  that  the  bill  of  exchange  was  pi'csented 
to  the  plaintiffs  on  the  thirteenth  day  of  July.  At  the  time  of  pre- 
sentation, the  bill  of  lading  was  annexed  and  presented  to  the  plain- 
tiffs, but  was  taken  off  by  the  person  presenting  the  papers,  on 
leaving  the  bill  of  exchange  for  acceptance.  The  plaintiffs  were 
entitled  to  the  possession  of  the  bill  till  the  next  day,  before  accept- 
ing. They  were  called  upon  in  the  afternoon  of  the  thirteenth  and 
requested  to  accept,  but  declined ;  on  the  fourteenth  they  made 
their  acceptance  and  delivered  the  bill  to  the  agent  of  defendants, 
by  whom,  under  instructions  from  defendants,  it  was  sold  to  a  hna 
fide  purchaser  at  a  discount,  and  without  recourse.  Evidence  was 
given  tending  to  show  that  before  the  fourteenth  of  July  the  detend- 
ants  knew  that  the  cotton  was  claimed  by  the  factors  who  had  sold 
the  same  to  Stannard  Brothers  &  Co.,  on  the  ground  that  it  had  not 
been  paid  for  by  that  firm,  and  that  as  early  as  the  twelfth,  and 
certainly  on  the  thirteenth,  the  defendants  had  reason  to  believe 
that  the  bill  of  lading  was  not  security  of  any  value  in  their  hands, 
and  that  with  this  knowledge  they  hurried  up  their  agent  by  divers 
telegrams  to  procure  immediate  acceptance,  saying  nothing  of  those 
facts  either  to  the  agent  or  to  plaintiffs.  If  the  withholding  of  their 
knowledge  of  the  true  state  of  affairs  in  relation  to  the  value  of  the 
bill  could  in  law  charge  the  defendants  on  the  ground  of  fraudulent 

♦Cayuga  County  Bank  v.  Daniels,  47  N.  Y.,  631 ;  Marine  Bank  of  Chicago  v. 
Wright,  48  id.,  1. 
fThe  Marine  Bank  of  Chicago  v.  Wright,  «W  mpra. 
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concealmeDt,  enough  evidence  on  that  subject  was  given  to  carry 
the  case  to  the  jury.  The  court,  in  submitting  the  case  to  the  jury, 
left  it  to  them  to  say  "  whether,  in  presenting  the  bill  of  exchange  to 
the  plaintiffs  for  acceptance,  with  the  bill  of  lading  attached  to  it, 
the  defendants  intended  to  convey  to  the  plaintiffs  the  idea  that  it 
was  a  bill  of  exchange  secured  by  the  cotton  described  in  the  bill  of 
lading,"  and  he  instructed  the  jury  that  if  they  did  not  find  such  to 
have  been  the  intent,  that  was  the  end  of  the  case.  He  instructed 
the  jury  also,  that  to  entitle  the  plaintiffs  to  recover,  they  "  must 
find  that  the  acceptance  was  upon  the  faith  of  the  exhibition  of  the 
bill  of  lading  alone.  If  it  was  on  the  credit  of  Stannard  Brothers  & 
Co.,  or  upon  any  request  from  them,  or  for  any  other  reason,  the 
plaintiffs  cannot  recover."  He  charged  also,  that  the  element  on 
which  the  case  could  alone  stand  was  fraud,  and  that  if  they  found 
as  above  stated  in  respect'  to  the  intent  in  presenting  the  bill  of 
lading  with  the  bill  of  exchange,  they  should  then  inquire  whether 
tlie  defendant  knew  at  the  time  that  it  was  not  true  that  the  cotton 
was  any  security  for  the  bill  of  exchange ;  and  finally  he  submitted, 
as  he  said,  ^^  the  proposition  which  contained  the  whole  law  of  the 
case,"  in  these  words :  "  I  charge  you  that  if  the  jury  believe  that 
by  the  exhibition  of  the  bill  of  lading,  at  the  time  of  and  in  con- 
nection with  the  presentment  to  the  plaintiffs  of  the  bill  of  exchange 
for  acceptance,  the  defendants  intended  to  mislead  the  plaintiffs  into 
the  belief  that  such  bill  of  exchange  was  actually  secured  by  the 
pledge  of  the  cotton  described  in  said  bill  of  lading ;  and  if  the 
jury  further  believe  that  before  the  bill  of  exchange  was  accepted, 
the  defendants  knew  that  the  cotton  described  in  the  bill  of  lading 
had  not  been  paid  for,  and  that  the  vendors  to  Stannard  Brothers  & 
Co.  were  taking  steps  with  a  view  to  reclaim  it,  under  the  law  of 
Alabama,  and  intentionally  concealed  these  facts  from  the  plaintiffs, 
in  order  to  lead  them  to  accept  the  bill  of  exchange  upon  the  faith 
of  the  security  of  the  said  cotton,  and  they  accepted  such  bill  on 
the  &ith  of  the  bill  of  lading  being  a  valid  bill  for  the  cotton 
described  in  it,  they  have  a  right  to  recover  against  the  defendants  the 
damages  resulting  from  the  bill  of  lading  being  a  defective  or  insuffi- 
cient security ;  otherwise  not."  Doubtless,  if  the  bill  of  exchange 
had  been  sent  alone  and  accepted  by  plaintiffs,  they  would  have 
had  DO  redross  against  the  defendants,  however  well  the  failure  of 
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the  bill  of  lading  as  security  might  liave  been  known  to  them. 
The  defendants  were  under  no  obligations  to  make  any  disclosure  of 
facts  to  the  plaintiffs  to  prevent  their  acceptance  of  the  bill,  but  they 
were  also  under  obligations  to  do  nothing  and  &iy  nothing,  with 
knowledge  of  the  real  facts,  which  would  operate  to  secure  an 
acceptance  by  an  expression  of  falsehood  or  a  suppi-ession  of  truth. 
Knowing  that  the  bill  of  lading  was  of  no  value,  the  defendants  had 
no  right  to  induce  the  acceptance  of  the  bill  of  exchange,  by  pre- 
senting the  bill  of  lading  as  one  of  value,  concealing  their  knowledge 
of  its  true  character.  In  the  cases  cited  by  the  learned  counsel  for 
the  defendants,  where  the  bill  of  lading  turned  out  to  be  a  forgery, 
it  can  hardly  be  doubted  that  if  the  holder  of  such  a  bill  had  pre- 
sented it  annexed  to  the  draft  as  a  genuine  one,  loith  hrunoled^e  that 
it  was  infactforgedy  and  in  silence  on  that  subject,  he  would  not 
be  heard  to  say  that  there  was  no  fraud  in  inducing  an  acceptance 
by  presenting  the  false  appearance  of  security  when  he  knew  that 
in  reality  he  was  giving  commercial  currency  to  a  forgery. 
We  think  the  judgment  should  be  affirmed. 

Daniels  and  Bbady,  JJ.,  concurred. 

Judgment  affirmed. 


JAMES  McDonnell,  Respondent,  v.  THE  MAYOR,  Em, 
OF  THE  CITY  OF  NEW  YORK,  Appellant. 

Chofpier  618  of  1878,  chapters  122  and  808  of  1874  —  wJien  claims  wider,  mfut  be 
presented  for  audit—  Westehest&r  county—  Umns  of  annexed  to  New  York  city. 

Under  the  provisions  of  the  acts  providing  for  the  annexation  of  a  portion  of 
Westchester  county  to  the  city  of  New  York,  one  who  has  a  valid  demand, 
duly  certified,  agaiiist  a  town  therein,  for  the  erection  of  a  school-bouse,  can- 
not maintain  an  action  against  the  city  thereon,  until  it  has  been  audited  by 
the  board  of  education  of  the  city  of  New  York. 

Appeal  from   a  judgment  in  favor  of  plaintiff,  entered  on  tlie 
verdict  of  a  jury. 

D,  J.  Dearly  for  the  appellant. 

W.  C.  Meddi/y  for  the  i-espondent. 
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Davis,  P.  J. : 

The  claim  upon  which  the  recovery  was  had  in  this  action  has 
never  been  audited  by  tlie  board  of  education  of  tlie  city  of  New 
York.  The  obb'gatiou  upon  the  comptroller  as  the  financial  officer 
of  the  city  to  pay  the  claim,  is  dependent  upon  the  fact  that  the 
board  of  education  of  the  city  has  audited  and  allowed  the  claim. 
The  legislature,  in  transferring  the  indebtedness  of  the  annexed 
towns  to  the  city  of  New  York,  had  the  right  to  establish  that 
safe-gnard  against  fraudulent  and  exorbitant  claims,  and  to  impose 
it  as  a  condition  precedent  to  the  obligation  to  pay.  The  question 
on  the  trial,  was  not  who  was  bounu  to  present  the  claim  for  audit 
by  the  board  or  who  must  procure  the  auditing  to  be  done.  The 
question  was,  has  it  been  done  on  any  one's  presentation  or  pro- 
curement. If  the  plaintiff  was  not  able  to  show  that  the  audit 
had  taken  place,  he  failed  to  show  that  his  right  of  action  was  ripe. 
If  it  were,  as  suggested,  the  duty  of  the  comptroller  to  have  the 
account  audited,  that  officer  if  he  unjustly  refused  to  perform  the 
duty  should  have  been  set  in  motion  by  mandamus.  If  it  was  the 
duty  of  the  board  of  education  to  audit  without  presentation  by 
any  one,  the  same  remedy  would  set  that  body  in  motion.  If 
the  duty  rested  upon  the  plaintiff  he  should  have  taken  the  neces- 
sary steps.  It  is  not  enough  to  show  that  the  claim  is  a  just  one; 
nor  that  it  received  the  approval  of  the  local  officers  of  the  town 
by  which  the  debt  was  created ;  because,  however  essential  those 
things  may  be,  they  do  not  alone  answer  the  requirement  of  the 
statute  which  imposes  the  debt  on  the  city.  The  case  is  analogous 
to  those  in  which  the  certificate  of  a  public  officer  or  of  some  desig- 
nated person  is  requisite  by  statute  or  by  contract  before  pay- 
ments can  be  claimed.  In  such  cases  it  is  settled  by  many 
authorities  that  the  certificate  must  be  produced ;  or  that  it  was 
fraudulently  and  unjustly  withheld  or  refused  after  proper  appli- 
cation. 

It  follows  that  the  absence  of  all  evidence  that  the  claim  had 
been  audited  by  the  board,  or  that  the  condition  required  by  the 
statute  had  become  impossible  of  performance,  or  such  other  excuse 
as  the  law  will  accept  in  place  of  such  performance,  the  plaintiff 
failed  to  show  that  the  liability  of  the  defendants  to  pay  the 
Hun— Vol.  IV.  60 
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indebtedness  had  become  a  legal  obligation  which  can  be  enforced 
by  suit. 

The  plaintiflF  was  not,  therefore,  upon  the  evidence  given  by  him, 
entitled  to  recover,  and  the  judgment  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Daniels,  J.,  concurred. 

Brady,  J.  (dissenting) : 

The  plaintiff  made  and  completed  a  contract  to  erect  a  school 
building  in  West  Farms,  Westchester  county.  It  was  made  with 
the  proper  officers,  and  the  claim  therefor  remaining  unpaid  was 
duly  certified,  so  that  it  became  a  valid  demand  against  the  town. 
Under  the  provisions  of  the  act  of  the  legislature  annexing  certain 
parts  of  Westchester  county  to  this  city,  all  the  debts  and  obligations 
of  the  several  boards  of  education  in  either  of  the  towns  annexed, 
of  which  West  Farms  was  one,  were  charged  upon  and  declared  to 
be  the  debts  and  obligations  of  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York.  (Laws  of  1873,  chap.  613,  §8; 
Laws  of  1874,  chap.  122,  §  2 ;  id.,  chap.  308,  §  1.)  The  only  defense 
offered  on  the  part  of  the  defendants,  upon  the  trial,  was,  that  the 
plaintiiFs  claim  had  not  been  audited  by  the  board  of  education  of 
the  city  of  New  York,  and  that  there  was  no  appropriation  for  the 
purpose  of  paying  it.  The  former  purpose  is  based  upon  a  pro- 
vision in  section  8  {8upra\  which  declares  that  the  board  of  educa- 
tion of  the  city  of  New  York  shall  audit  and  examine,  and  the 
comptroller  shall  pay,  all  the  obligations  of  the  several  boards  of 
education  existing  in  the  towns  annexed,  and  which  have  thus  been 
audited  and  examined,  and  which  shall  have  been  legally  incurred 
prior  to  the  1st  of  January,  1874.  It  will  be  perceived,  that  it  is 
not  by  the  terms  of  the  statute  made  the  duty  of  the  creditor  to 
present  his  claim  for  audit.  It  is  made  the  duty  of  the  board  of 
education  to  audit  and  examine,  and  that  of  the  comptroller  then 
to  pay.  If  this  were  a  proceeding  by  mandamus,  to  compel  the 
board  of  audit  or  the  comptroller  to  pay,  and  it  could  be  entertained 
because  the  plaintiff  had  no  remedy  by  action,  the  objection  made 
would  be  fatal.  The  comptroller  is  to  pay  on  the  audit  and  exami- 
nation of  the  board  of  education,  but  the  city  is  to  pay  the  debt 
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whether  the  audit  thus  contemplated  is  made  or  not.  It  is  charged 
upon  the  city.  The  claim  herein  was  presented  to  him  as  required 
by  law,  and  the  opportunity  was  therefore  given  him  to  have  the 
audit  and  examination,  if  he  required  it,  either  for  his  own  pro- 
tection against  a  mandamus,  or  that  of  the  city,  if  the  audit  revealed 
fraud  or  illegality  in  the  claim  made,  and  which  might  be  interposed 
as  a  defense  thereto.  The  plaintiff  was  not  obliged  by  the  act,  as 
Bnggested,  to  have  the  audit  made  to  give  him  a  right  of  action. 
This  claim  was  a  legal,  subsisting  one  when  the  act  of  1874  (chap. 
329,  §  8),  was  passed.  It  became  a  debt  of  the  city,  and  one  therefore 
which  the  city  is  bound  to  pay.  The  consideration  of  the  obligation 
was  the  land  annexed,  with  its  appurtenances.  The  school-house 
erected  by  the  plaintiff  passed  with  it.  The  courts  have  not  favored 
the  retrospective  operation  of  statutes  so  as  to  take  away  a  vested 
right.  {Dash  v.  Van  Kleeck^  7  Johns.,  477 ;  4  Burr.,  2560 ;  2 
Shower,  17;  2  Mod.,  310;  1  Vent.,  330;  Gaiiaon  v.  Oity  of  Buffalo, 
1  Keyes,  454.)  And  there  is  nothing  in  this  case  which  would  war- 
rant a  departure  from  that  rule.  The  plaintiff's  claim  was  due  and 
unquestioned  by  the  original  obligors  who  made  the  contract  and 
received  the  benefit  of  the  plaintiff's  labor  and  materials.  The 
statute  took  the  consideration  of  his  demand,  and  transferred  it  to 
the  city,  but  at  the  same  time  imposed  upon  the  city  the  duty  of 
paying  any  debt  relating  to  it  legally  due.  The  cases  upon  which 
the  defendant  relies  to  sustain  the  point  considered,  are  adjudications 
on  proceedings  for  a  mandamus,  and  we  concede  therein  their  full 
force,  but  say  they  have  no  application  to  this  controversy.  The 
absence  of  proof  of  no  appropriation  was  not  urged  on  the  argument, 
and  is  not  stated  on  the  points  submitted.  It  is  regarded  as  aban- 
doned therefore,  but  if  to  be  considered,  is  overruled  as  untenable 
BO  far  as  the  right  of  the  plaintiff  to  a  judgment  is  concerned. 
I  think  the  judgment  should  be  affirmed. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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ISIDOR  WORMSER,   Appellant,  v.  ISABELLA  GARVEY, 

Respondent. 

Contract  of  sale  of  real  estate  —  Spedfie  performance  —  right  to  impose  condUiom. 

The  plaintiff  agreed  to  purcliase  certain  real  estate  of  the  defendant,  the  contract 
providing  that  in  case  the  defendant  was  unable  to  give  a  good  title  at  the  time 
therein  named,  or  in  case  an  injunction  or  attachment  should  issue  to  prevent 
her  disposing  of  the  property,  the  amount  paid  on  the  contract  should  be 
refunded  and  the  contract  rescinded.  At  the  time  named,  plaintiff  refused  to 
fulfill  the  contract  unless  defendant  would  sign  an  affidavit  in  regard  to  the 
solvency  of  her  grantor ;  defendant  reliised  to  do  so,  tendered  back  the  amount 
received,  and  declared  the  contract  at  an  end. 

In  an  action  for  specific  performance,  keid^  that  the  plaintiff  had  no  right  to  require 
the  defendant  to  sign  the  affidavit,  and  that  her  insisting  upon  it  was  equivalent 
to  objecting  to  the  title,  and  that  defendant  was  thereby  authorized  to  rescind 
the  contract. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
the  trial  of  this  action  by  the  court  without  a  jury. 

In  the  month  of  September,  1871,  one  Andrew  J.  Garvey,  the 
owner  of  certain  premises  in  the  city  of  New  York,  situate  on 
Madison  avenue,  between  Sixty-seventh  and  Sixty-eighth  streets, 
conveyed  said  premises  to  his  brother,  John  Garvey,  for  a  nominal 
consideration,  and  John  Garvey  conveyed  them  to  the  defendant, 
the  wife  of  Andrew  J.  Garvey. 

The  defendant,  being  desirous  of  disposing  of  this  property,  to 
pay  claims  which  were  pressing,  offered  the  same  for  sale, -and  it 
was  placed  in  the  hands  of  Messrs.  Kennelly  &  Fox,  real  estate 
brokers.  These  brokers  negotiated  with  the  plaintiff's  agent  for 
its  sale,  and  the  terms  of  a  bai'gain  were  finally  closed  at  the  house 
of  Simon  Wormser,  who  was  acting  as  attorney  for  the  plaintiff,  on 
the  evening  of  December  18,  1871,  Mr.  John  Garvey  acting  as  the 
attorney  for  the  defendant. 

The  defendant  at  first  claimed  that  there  should  be  a  payment 
of  $10,000  made  on  the  signing  of  the  contract,  but.  the  plaintiff's 
agent  refused  to  pay  that  amount  to  John  Garvey,  and  it  was  finally 
arranged  that  the  payment  should  be  fixed  at  $500,  as  the  contract 
was  to  be  closed  so  soon.    By  the  terms  of  the  contract  the  plain- 
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tift'  was  to  pay  $215,000  for  the  property,  and  was  to  be  allowed, 
upon  the  closing  of  the  title,  for  all  mortgages,  taxes  or  assessments 
wliich  affected  the  premises  sold  ;  and  the  balance  of  the  purchase- 
money  was  to  be  paid  in  cash  at  ten  o'clock,  a.  m.,  of  the  twenty- 
sixth  of  December,  at  No.  7  East  Forty-seventh  street.  New  York 
city.  This  agreement  furtlier  provided  that  in  case  any  legal  pro- 
ceedings, in  the  nature  of  attachments,  injunctions  or  otherwise, 
should  prevent  the  defendant,  from  conveying,  or  should  incumber 
the  title  to  the  premises,  or  in  case  the  title  should  be  in  any  way 
defective,  or  in  case  the  defendant  could  not  give  a  good  and 
sufficient  title,  the  agreement  should  be  canceled,  and  the  $500 
returned. 

After  the  signing  of  the  contract,  the  counsel  for  the  plaintiff 
adverted  to  the  provisions  of  the  bankrupt  act,  and  suggested  that 
he  would  draw  up  the  required  affidavits  in  respect  to  the  solvency 
of  Andrew  J.  Garvey,  and  on  or  about  December  twenty-second, 
he  sent  certain  affidavits  to  the  counsel  for  Mrs.  Garvey,  the 
defendant,  to  be  sworn  to  by  her  and  by  Jolui  Garvey,  to  the  effect 
that  they  were  well  acquainted  with  Andrew  J.  G^rvey's  affairs, 
and  that  they  knew  him  to  be  solvent.  At  this  time  it  was  well 
known  that  the  people  of  the  State  of  New  York  had  commenced 
an  action  against  William  M.  Tweed,  Andrew  J.  Garvey  and  others, 
to  recover  $6,000,000,  and  that  in  this  action  an  order  of  arrest, 
bailable  in  $1,000,000,  had  been  issued  against  the  defendants,  and 
it  was  currently  reported  that  Garvey  had  fled  the  country  to  escape 
the  service  of  these  papers.  The  plaintiff  claimed  that  if  he  took 
this  title  under  these  circumstances,  that  at  any  time  within  six 
months  from  the  time  of  the  conveyance  from  Andrew  J.  Garvey 
to  his  brother,  this  conveyance  could  be  set  aside  by  an  assignee  in 
bankruptcy  in  case  Andrew  J.  Garvey  should  be  declared  insolvent, 
and  thus  the  plaintiff's  title  be  defeated,  and  that  it  was  for  this 
reason  that  he  asked  for  these  assurances  of  the  solvency  of  Andrew 
J.  Garvey.  The  parties,  on  the  twenty-seventh  of  December,  met 
at  the  office  of  defendant's  counsel,  and  there  it  was  stated  by  the 
plaintiff's  counsel  that  they  would  not  take  the  title  without  these 
affidavits,  or  some  written  assurance  in  reference  to  Andrew  J. 
Garvey's  solvency.  The  defendant  refused  to  give  the  affidavits 
required,  upon  the  ground  that  they  were  untrue,  although  John 
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Garvey  stated  that  his  brother  was  solvent.  On  the  twenty-eighth 
of  December  the  parties  met,  with  a  like  result,  the  defendant 
pressing  to  have  the  title  closed,  and  the  plaintiff  refusing  to  take 
the  title,  unless  evidence,  satisfactory  to  his  counsel,  was  furnished 
of  the  solvency  of  Andrew  J.  Garvey.  The  parties  met  again  on 
the  twenty-ninth  of  December,  and  the  plaintiff,  still  persisting  in 
his  demand  for  aflSdavits  of  Andrew  J.  Garvey's  solvency,  besides 
the  assurance  of  John  Garvey,  was  notified  by  the  defendant's 
attorn^s  that  unless  the  contract  was  closed  the  next  day,  it  would 
be  canceled.  The  parties  met  the  next  day ;  the  defendant  tendered 
a  good  and  suflScient  deed  of  the  premises,  which  deed  the  plaintiff 
refused  to  receive,  unless  accompanied  by  satisfactory  proofs  of 
Andrew  J.  Garvey's  solvency.  The  plaintiff  tendered  the  purchase- 
I  money,  demanding  the  deed  and  proofs  of  solvency,  but  would  not 

pay  the  money  upon  the  delivery  of  the  deed  alone.     The  defend- 
ant, upon  tiie  refusal  of  the  plaintiff  to  take  the  deed,  declared 
the  contract  canceled,  pursuant  to  its  terms,  and  subsequently  ten- 
'  dered  back  the  $500  paid  thereunder.     This  was  on  Saturday,  the 

I  thirtieth  of  December,  and  on  the  fourth  day  of  January  following, 

'  this  action  for  a  specific  performance  was  commenced  by  the  service 

I  of  the  summons  and  complaint ;  and  the  relief  asked  was  that  the 

1  defendant  be  ordered  and  adjudged  to  furnish  satisfactory  proof 

I  of  the  solvency  of  Andrew  J.  Garvey,  and  that  she  execute  and 

I  deliver  a  valid  conveyance,  etc. 

I 

John  W,  Edmondd^  A,  J.  DiUenhoefer^  Runlde  cfe  EnglehaHy 
for  the  appellant. 

Luther  R,  Ma/rah  and  Oilbert  <k  Smedley^  for  the  respondent 

Davis,  P.  J. : 

This  case  was  carefully  tried  by  the  learned  judge  at  Special 
Term,  and  his  findings  of  fact  and  conclusions  of  law,  as  well  as 
the  reasons  expressed  in  his  able  and  elaborate  opinion,  seem  to  us 
to  be  equitable  and  just. 

In  suits  of  this  character  there  can  be  no  fixed  and  arbitraiy  rule 
by  which  all  cases  are  to  be  determined.  Each  case  must  depend 
and  be  disposed  of  upon  its  own  circumstances.     When  and  under 
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what  circumstaDces  time  is  or  is  not  of  the  essence  of  the  contract, 
are  questions  which  have  received  so  much  and  such  elaborate  dis- 
cussion, that  an  attempt  to  shed  further  light  upon  them  is  quite 
likely  to  result  in  an  effort "  to  darken  counsel."  {Delavan  v.  Dunr 
can,  49  N.  Y.,  485  ;  Ilubbea  v.  Von  Schoening^  id.,  826 ;  Finck  v. 
Parkef^  id.,  I ;  Duffy  v.  O" Donovan,  46  id.,  223  ;  Pet&ra  v.  Dda- 
plaine,  49  id.,  362 ;  Mym*8  v.  De  Mier,  62  id.,  647 ;  Merchmi^ 
Bank  v.  Thomson,  55  id.,  7.) 

Within  the  established  rules  of  equity  we  think  time  was  not  of 
the  essence  of  the  contract  between  the  parties  to  this  action  at  the 
time  the  same  was  made  and  delivered.  It  was  however  material, 
and  especially  so  to  the  vendor,  who  was  anxious  to  realize  the  con- 
sideration for  the  purpose  of  meeting  pressing  debts.  The  time 
for  performance  was  fixed  for  an  early  day.  It  was  for  that 
reason  that  so  trifling  a  sum  as  $500  was  accepted  as  the  pay- 
ment down;  and  the  parties  took  particular  and  unusual  pains 
to  provide  for  a  rescission  of  the  conti'act  and  the  return  of 
the  $500,  "  in  case  the  title  to  the  premises  is  defective,  or  in  case  the 
party  of  the  first  part  shall  be  unable  to  give  at  the  time  [mentioned 
in  the  contract]  a  good  and  sufiBcient  title  to  the  premises;"  and, 
also,  to  stipulate  for  the  same  consequence,  '^  in  case  any  legal  pro- 
ceedings in  the  nature  of  an  attachment,  injunction  or  otherwise, 
shall,  in  any  manner,  prevent  the  said  party  of  the  first  part  from 
conveying  or  making  title  to  the  said  property,  or  shall  incumber 
the  title  thereof." 

The  parties  thus  stipulated  in  substance  for  the  consequence  of 
an  actual  condition  of  things,  in  prcBsenti,  affecting  the  title  of  the 
lands,  the  fear  of  which,  as  a  possibility  in  fuimro,  led  the  vendee 
to  refuse  to  perform  the  contract  on  his  part. 

It  might  well  be  claimed  that  if  the  plaintiff  regarded  the  title 
as  defective  by  reason  of  the  contingencies  which  he  feared  and 
asserted,  and  which  arose  without  any  fault  of  defendant,  his  taking 
that  ground  and  refusing  to  perform,  except  upon  the  conditions 
he  imposed,  would  give  defendant  the  right,  by  the  terms  of  the 
contract,  to  rescind  and  return  the  money  paid. 

It  appears  that  the  parties  met  from  time  to  time ;  that  the 
defendant  was  ready  with  her  deed,  and  tendered  performance  on 
payment  of  the  consideration  ;  that  the  plaintiff  made  it  an  express 
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condition  of  his  performance,  that  the  defendant  and  her  agent 
should  each  make  an  affidavit  in  relation  to  the  solvency  of  the 
defendant's  husband  and  grantor,  the  extent  of  his  indebtedness, 
and  the  amount  of  his  property  over  and  above  his  debts,  which 
they  refused  to  make,  and  could  not,  as  they  assert,  with  truth, 
have  made;  and  finally,  that  at  the  last  meeting  the  defendant 
gave  notice  that  if  the  deed  was  not  then  accepted  and  the  money 
paid,  she  should  regard  the  contract  as  at  an  end,  and  tender  back 
the  $500,  and  rescind  the  agreement.  The  plaintiff  refused  to 
accept  the  deed,  persisting  in  his  demand  for  the  affidavits,  and 
thereupon  the  defendant  offered  back  the  $500,  and  declared  the 
contract  at  an  end. 

We  think  the  plaintiff  had  no  right  to  impose  the  condition  of 
making  the  affidavits  on  the  defendant  and  her  agent,  and  that 
his  doing  so  was  equivalent  on  his  part  to  denouncing  tlie  title  as 
defective,  and  thereby  giving  to  defendant  the  right  of  rescission  as 
stipulated  for  in  the  agreement.  But  if  this  be  not  so,  the  plaintiff 
had,  in  our  judgment,  no  right  to  impose  such  a  condition,  and,  on 
refusal  of  defendant  to  comply  with  it,  to  resort  to  a  court  of 
equity  to  enforce  the  contract  with  the  condition,  or  if  he  failed  in 
the  latter,  to  enforce  specific  performance  of  the  contract  itself.  To 
allow  purchasers  of  real  estate  to  make  such  or  similar  conditions, 
and  to  speculate  upon  the  chances  of  enforcing  them  by  suit  in 
equity,  and  all  the  while  preserve  the  right  to  enforce  specific 
performance  of  the  agreement  without  the  conditions,  would  not 
only  open  a  new  branch  of  equity  jurisdiction,  but  operate  to  give 
an  undue  advantage  to  one  party  to  such  contracts,  and  render  the 
rights  of  the  other  uncertain  and  subject  to  the  caprice  or  necessi- 
ties of  the  vendee. 

We  think  the  judgment  should  be  affirmed,  with  costs, 

Daniels  and  Beady,  JJ.,  concurred. 
Judgment  affirmp^ 
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JAMES  BURKE,  Plaintitt  in  Error,  v.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  Defendants  in  Error. 

Mayhem — Premeditation — Evidence  of  statemente  of  eompUunant  <u  to  his  fear  of 

assatdt  from  prisoner. 

In  order  to  bring  an  act  within  the  fourth  class  mentioned  in  the  statute  relative 
to  mayhem,  *.  ^.,  to  "  cut  off  or  disable  any  limb  or  member,*'  the  cutting  or 
disabling  must  be  done  on  purpose,  and  not  be  the  result  merely  of  an  unex- 
pected, instantaneous  encounter,  or  of  the  heat  of  sudden  passion,  or  of-  the 
excitement  produced  by  the  fear  of  bodily  harm. 

In  a  prosecution  for  mayhem,  it  is  error  to  allow  the  statement,  made  by  the 
complainant  to  a  third  party,  in  the  absence  of  the  prisonor,  that  he  was  afraid 
the  prisoner  would  return  and  assault  him,  to  be  given  in  evidence,  when  there 
is  nothing  in  the  case  going  to  justify  such  apprehension. 

Boople  V.  McMahon  (2  Parker,  668)  followed. 

Appeal  from  the  General  Sessions,  on  conviction  for   maiming. 

The  plaintiff  in  error  was  convicted  in  the  Court  of  General 
Sessions  of  the  city  of  New  York,  on  the  15th  day  of  December, 
1874,  before  Hon.  John  K.  Hackett,  recorder,  and  a  jury,  of  the 
crime  of  mayhem,  and  was  sentenced  to  imprisonment  in  the  State 
prison  for  the  term  of  fitlteen  years. 

»  The  indictment  charged  that,  on  the  24th  day  of  November, 
1874,  the  plaintiff  in  error  did  feloniously  bite  off  a  piece  of 
the  left  ear,  and  disable  a  member  of  one  James  McLaughlin,  and 
that  he  did  feloniously  and  on  purpose  maim  him,  against  the  form 
of  the  statute,  etc. 

Peter  Mitchell^  for  the  plaintiff  in  error.  The  offense  of  which 
the  defendant  stands  convicted,  is  not  mayhem,  as  contemplated 
by  the  statute ;  he  is  not  brought  within  the  provisions  of  the  stat- 
ute, either  by  the  indictment  or  proof.  (See  People  v.  Allen^  5 
Denio,  76;  Wood  v.  The  People^  53  N.  Y.,  511.)  Such  statutes 
are  to  reach  no  further  in  meaning  than  their  words.  (Bishop 
on  Statutory  Crimes,  §§  194,  196,  and  authorities  cited  in  notes.) 
The  biting  off  of  the  outer  edge  of  the  fleshy  part  of  the  ear, 
in  this  case,  was  neither  maiming  nor  disabling  within  the  provi- 
sions of  the  statute.    (See  State  v.  Ahram^  10  Ala.,  128.) 

B.  K.  Phdps^  for  the  defendants  in  error.     There  was  no  error  in 
denying  the  motion  to  strike  out  the  testimony  as  to  what  McLaugh- 
Hun— Vol.  IV.  61 

Digitized  by  VjOOQ IC 


482  BTJRKE  D.  PEOPLE. 


First  Department,  May  Term,  1875. 


lin  said  abont  Burke's  coming  into  the  store.  The  statements 
were  a  part  of  the  res  geatcB.  The  testimony  having  been  admitted 
without  objection,  there  was  no  oWigation  on  the  part  of  the  court 
to  strike  it  out.  {People  v.  McMahon^  2  Parker,  663.)  It  was  at 
most  entirely  discretionary  with  the  court.  The  offense  of  maim- 
ing may  be  committed  without  removing  the  whole  of  the  limb  or 
member  "  cut  off  or  disabled."  If  a  permanent  injury  is  inflicted 
upon  the  member,  it  is  disabled.  (Bishop  on  Stat.  Crimes,  §  316, 
and  note;  2  Bishop  on  Crim.  Law,  §  1007.) 

Brady,  J. : 

The  injury  inflicted  upon  the  complainant  is  described  by  the 
physician  who  attended  him,  thus :  "  The  wound  was  merely  the 
outer  edge  of  the  left  ear ;  it  was  pulled  off  from  there  right  down 
to  the  lower  lobe  of  the  ear;  it  was  merely  the  outer  edge,  jast 
reaching  as  far  as  the  cartilage  —  a  simple,  clean  wound."  "This 
cut  was  one-eighth  of  an  inch  deep  all  the  way  round."  The  cir- 
cumstances under  which  the  wound  was  made  were  these:  The 
complainant  and  the  prisoner  had  been  together,  drinking  and  dis- 
puting, but  had  not  come  to  blows.  They  separated,  the  complain- 
ant going  to  a  saloon,  and  the  prisoner  elsewhere.  The  complainant, 
from  some  fancy  that  the  prisoner  would  return  and  assault  him, 
tried  to  borrow  a  pistol,  and  then  an  ice  pick,  but  getting  neither, 
he  took  a  poker  and  kept  it.  The  prisoner  finally  came  into  the 
saloon,  and  presently  went  up  to  the  complainant,  taking  hold  of 
the  lappel  of  his  coat.  It  was,  it  would  seem,  a  social  approach. 
It  is  apparent  that  it  was  not  a  hostile  demonstration  —  at  all 
events,  from  the  testimony  given.  The  complainant  was  very  much 
intoxicated  then,  and  there  is  no  doubt  that  the  prisoner  was  drunk. 
While  in  this  position,  something  was  said  by  the  prisoner,  which 
is  not  revealed,  and  the  complainant  thereupon  struck  at  him  with 
the  poker.  They  clinched,  and  the  prisoner  bit  his  ear.  It  would 
seem,  from  the  evidence  of  the  physician,  that  he  must  have  seized 
the  outer  edge  with  his  teeth,  and  torn  off  that  part  of  the  com- 
plainant's ear,  unless,  indeed,  the  complainant  tore  it  off  in  his 
efforts  to  free  himself.  The  complainant  did  not  know  at  the  time 
that  his  ear  was  bitten,  and  could  not  say  that  the  prisoner  did  it* 
He  had,  as  he  stated,  another  matter  with  a  man  before  his  collision 
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with  the  prisoner.  He  also  admitted  that  he  was  a  quarrelsome 
man  when  in  liquor. 

Upon  the  trial,  the  district  attorney  asked  the  bar-tender  of  the 
saloon  the  following  question :  "Do  you  remember  what  McLaugh- 
lin said  about  Burke's  coming  into  the  store? "  and  he  answered, 
"  Yes,  sir ;  he  told  me,  when  I  wanted  him  to  go  and  sit  down  and 
go  to  sleep,  that  he  was  afraid  Burke  would  come  in  and  beat  him. 
I  said  '  nobody  will  beat  you ;  sit  down  and  go  and  take  a  sleep.' " 
The  counsel  for  the  prisoner  moved  to  strike  out  this  answer,  upon 
the  ground  that  he  did  not  hear  the  question  put  to  the  witness, 
and  because  of  its  incompetency.  The  application  was  refused,  and 
exception  was  taken  to  such  ruling.  There  is  no  doubt,  it  should 
be  said  here,  that  the  injury  received  by  the  complainant  was  the 
result  of  a  drunken  brawl,  and  none  that  it  was  not  inflicted  by 
premeditation  —  by  lying  in  wait  for  the  purpose.  The  collision 
which  occasioned  it  was  one  really  begun  by  the  complainant,  who, 
as  already  stated,  on  some  observation  being  made,  struck  at  the 
prisoner  with  a  poker.  During  their  wanderings  earlier  in  the  day, 
they  had  wordy  disputes,  as  the  complainant  said,  but  the  prisoner 
had  neither  struck  him  nor  threatened  to  strike  him,  and  the  case 
presents  no  evidence  which  warrants  the  conclusion  that  he  designed 
to  do  him  any  harm  other  than  taking  hold  of  the  lappels  of  his 
coat,  which,  as  already  suggested,  was  apparently  a  social  and  not 
a  hostile  action. 

The  statute  under  which  the  prisoner  was  convicted  is  as  follows : 
"  Every  person  who,  from  premeditated  design,  evinced  by  lying  in 
wait  for  the  purpose,  or  in  any  other  manner,  or  with  intention  to 
kill  or  commit  any  felony,  shall, 

1.  Cut  out  or  disable  the  tongue ;  or, 

2.  Put  out  an  eye ;  or, 

3.  Slit  the  lip,  or  destroy  the  nose ;  or, 

4.  Cut  off  or  disable  any  limb  or  member 

Of  another,  on  purpose,  upon  conyiction  thereof,  shall  be  imprisoned 
in  a  State  prison  for  such  term  as  the  court  shall  prescribe,  not  less 
than  seven  years."     (2  Edmonds'  Statutes  at  Large,  683,  684.) 

The  court  was  asked  to  charge  the  jury  that  the  fact  of  lying  in 
wait  was  not  made  out  by  the  prosecution,  and  the  court  declined  so 
to  charge,  to  which  exception  was  duly  taken.     The  court  was  also 
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asked  to  charge  that  the  jaiy  conld  find  a  verdict  of  assault  and 
battery.  Tliis  request  was  granted,  but  coupled  with  a  statement 
that  the  jury  could  find  a  verdict  of  arson,  or  anything  they  liked ; 
that  they  had  the  physical  power  to  do  so,  but  they  should  hold 
themselves  responsible  to  their  oath  and  intelligence  to  decide 
according  to  evidence  and  the  law.  The  court  was  also  requested 
to  charge  the  jury  that  the  offense  committed  was  not  mayhem,  as 
contemplated  by  the  statute,  and  the  proposition  evidently  rested 
upon  the  fact  that  a  portion  of  the  ear  only  was  destroyed.  The 
court,  in  answer  to  this  request,  said :  "  The  mere  fact  that  the  ear 
was  partially  taken  off  —  that  that  should  constitute  no  offense— 
that  the  ear  should  be  perfectly  destroyed,  I  shall  leave  to  the  jury 
to  say  whether  any  disability  was  attached  to  this  ear.  The  ear  is 
a  member  of  the  human  face.  It  is  a  component  part  of  a  man's 
countenance.  It  is  not  denominated  by  the  statute.  It  would  be 
an  absurdity  to  say  that  the  statute  limits  the  application  to  the 
entire  destruction  of  this  member.  In  order  to  provide  for  that 
difficulty,  the  statute  says,  if  any  person  shall  '  cut  off  or  disable 
any  limb  or  member.'  It  is  a  question  for  the  jury  to  say  whether 
this  ear  was  bit  off  by  this  man,  and  whether  there  was  any  dis- 
ability to  the  ear  from  this  partial  destruction.  I  shall  leave  that 
to  them.  If  they  shall  so  decide,  I  shall  instruct  them  to  convict 
this  man  of  the  charge."  The  prisoner's  counsel  excepted  to  this 
ruling. 

Upon  the  exceptions  thus  stated  the  appeal  in  this  matter  depends. 
In  reference  to  the  first,  it  may  be  said  that  the  statement  of  the 
complainant  before  the  occurence,  when  the  prisoner  was  not 
present,  was  not  admissible.  It  is  not  necessary  to  cite  authorities 
for  a  rule  so  well  established  by  the  law  of  evidence.  The  testi- 
mony was  admitted  without  objection,  it  is  true,  but  tliat  arose  from 
the  failure  of  the  prisoner's  counsel  to  hear  the  question,  if  we  are 
to  believe  his  declaration  in  open  court,  and  which  was  not  ques- 
tioned. The  statement  was  injurious  to  the  defense  of  the  prisoner, 
because  he  claimed  to  have  act^d  in  self-protection;  and  the 
effect  of  it  was  to  make  the  prisoner  the  aggressor,  and  to  put  the 
complainant  in  fear  of  bodily  harm,  thus  justifying  his  resort  to 
the  poker  when,  he  could  get  neither  pistol  nor  ioe^pick,  when,  on 
his  own  testimony,  there  was  nothing  from  which  he  was  author- 
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ized  to  draw  the  conclusion  that  the  prisoner  meant  to  assail 
him  in  such  way  as  to  put  him  in  any  jeopardy.  In  the  exercise 
of  a  sound  discretion,  the  testimony  should  have  been'  stricken 
out.  It  was  entirely  incompetent.  (See  People  v.  MoMahoriy  2 
Park.,  663.) 

In  reference  to  the  second  exception,  it  is  clear,  beyond  all  doubt, 
that  the  prosecution  did  not  make  out  the  fact  of  lying  in  wait,  con- 
templated by  the  statute.  The  intention  of  the  prisoner  to  do  what 
he  did,  was  not  evinced  by  lying  in  wait  for  the  purpose,  according 
to  the  testimony,  and  he  was  entitled  to  the  benefit  of  the  request 
made.  The  refusal  to  charge  as  requested  was  error  therefore.  It 
may  be  that  it  was  not  necessary  to  prove  that  fact ;  indeed,  it  is 
quite  apparent  that  it  was  not  because  the  premeditation  might  be 
shown  ^'  in  any  other  manner,''  but  the  prisoner's  case  was  to  be 
determined  by  the  "  other  manner  "  when  it  was  not  shown  that  he 
was  lying  in  wait.  The  jury  could  not  assume  that  he  was,  when 
the  evidence  did  not  warrant  it ;  and  the  absence  of  proof  of  a 
material  fact  like  that,  was  a  feature  in  the  prosecution  to  which 
the  prisoner  was  clearly  entitled. 

In  reference  to  the  third  exception,  it  must  be  said  that  there  was 
no  evidence  that  the  ear  was  disabled.  The  physician  did  not  so 
state.  Its  perfection,  as  an  organ  of  the  human  frame,  was  destroyed, 
but  its  usefulness  for  the  purpose  for  which  it  was  designed,  was 
not  at  all  affected,  if  this  case  is  to  be  disposed  of  on  the  evidence. 
There  was  no  distinct  exception  to  this  part  of  the  answer  of  the 
court,  given  to  the  request  in  relation  to  the  necessity  of  showing 
the  entire  destruction  of  the  ear,  but  the  exception  was  to  the 
ruling  upon  the  request,  and  it  was  part  of  the  ruling  that  it  should 
be  left  to  the  jury  to  say  whether  any  disability  was  attached  to 
the  ear.  In  this,  under  the  evidence,  the  learned  recorder  was  in 
error.  The  disability  was  not  for  their  speculation  or  conjecture, 
but  tp  be  considered  and  disposed  of  on  the  evidence.  Whether 
the  offense  of  which  the  prisoner  stood  charged,  was  within  the 
statute  to  which  refei'ence  has  been  made,  it  may  not  be  necessary 
here  to  decide ;  because,  assuming  it  to  be,  the  exceptions  taken  are 
such  as  to  require  a  new  trial ;  but  it  is  proper  to  say  that  it  comes, 
if  at  all,  within  the  statute,  certainly  and  only  *within  the  fourth 
class,  namely,  "  to  cut  off  or  disable  any  limb  or  member; "  and  to 
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bring  it  within  that  class,  the  cutting  or  disabling  must  be  doue  on 
purpose^  that  is,  with  premeditation.  It  must  be  designedly  done. 
It  must  be  the  intention  to  do  it ;  otherwise  it  is  not  done  on  pur- 
pose ;.  and,  it  seems  to  me,  must  not  be,  under  a  proper  interpreta- 
tion of  the  statute,  the  result  of  an  unexpected,  instantaneons 
encounter,  or  of  the  heat  of  sudden  passion,  or  of  the  excitement 
produced  by  the  fear  of  bodily  harm.  The  violent  intentional  dis- 
figurement of  the  ear  is  an  offense  which  should  be  punished,  and 
doubtless  with  severity ;  and  it  may  be  that  such  an  act  would  be 
a  felony  within  the  provisions  of  the  statute  mentioned,  although 
the  legislature  has  not  so  expressly  declared.  It  reads,  "  to  cut  off 
or  disable.'^  It  is  not  mayhem  at  common  law  to  cut  off  an  ear.  It 
is  not,  by  the  principles  of  that  system,  regarded  as  rendering  a  man 
less  competent  to  attack  his  adversary  or  to  defend  himself.  (Barb. 
Grim.  Pr.,  81 ;  4  Black.  Com.,  205 ;  Ros.  Or.  Ev.,  654  [ed.  1836]; 
1  East  P.  C,  393 ;  State  v.  MarnSy  1  Coxe,  453 ;  Gamm.  v.  JVeweliy 
7  Mass.,  245.)  We  think,  however,  that  upon  the  exceptions  dis- 
cussed, the  prisoner  is  entitled  to  a  new  trial.  We  arrive  at  this 
conclusion  the  more  readily,  because  we  think  that  the  observations 
which  accompanied  the  charge  that  the  jury  might  find  a  verdict  of 
assault  and  battery,  were  such  as  in  effect  to  modify  the  charge  on 
that  subject,  or  destroy  its  benefit  to  the  prisoner,  and  thus  leave 
the  jury  to  infer  that  such  a  verdict  would  be  at  variance  with  their 
intelligence  and  the  evidence  and  the  law.  It  was  not  so  intended, 
doubtless,  and  perhaps  there  may  be  some  inaccuracy  in  the  report 
of  the  language  used,  but  we  find  it  in  the  case,  and  feel  it  our 
duty  to  allude  to  it. 

Judgment  reversed  and  a  new  trial  ordered. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered. 
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THE  MAYOR,  Em,   OF   THE   CITY   OF   NEW   YOEK,       i  4  487. 
EESPoraKNT,  V.  HENRY  W.  GENET,  Appellant.  *         * 

CWtf,  §  229— (^iJWflWjft  for  aUachment—whm  it  suffldeTUly  tJums  non-retidenee— 
'DomieUe  and  residence — distinction  between. 

Upon  an  application  for  an  attachment  on  the  ground  of  the  non-residence  of 
the  defendant,  the  affidavit  is  not  required  to  state  in  positive  terms  that  he  is 
not  a  resident  of  the  State.  It  is  sufficient  when  that  conclusion  is  the  only  one 
wliich  can  be  consistently  drawn  from  the  facts  set  forth  in  the  affidavit. 

Domicile  is  the  habitation  fixed  in  any  place  with  the  intention  of  always  staying 
there,  while  residence  is  much  more  temporary  in  its  character. 

Where,  on  an  application  for  an  attachment,  an  affidavit  was  presented  showing 
that  the  defendant  had  been  indicted  and  convicted  of  obtaining,  by  false  pre- 
tenses, the  money  to  recover  which  the  suit  was  brought;  that  after  conviction 
and  before  sentence  he  escaped,  and,  though  the  most  strenuous  efforts  had  been 
made  to  discover  his  whereabouts,  he  still  continued  concealed:  hM,  that  it 
sufficiently  appeared  that  he  was  a  non-resident,  and  that  an  attachment  was 
properly  issued.    (Davis,  P.  J.,  dissenting.) 

Appeal  irom  an  order  denying  a  motion  to  vacate  an  attach- 
ment. The  motion  was  made  solely  upon  the  affidavit  upon  which 
the  warrant  was  granted. 

Oliver  W.  Westy  for  the  appellant. 

John  E.  Pa/raonSy  for  the  respondent. 

Daniels,  J. : 

The  Code  allows  an  attachment  to  be  issued  a^inst  the  debtor's 
property  in  an  action  on  contract  for  the  recovery  of  money,  when- 
ever it  shall  appear  by  the  affidavit  on  which  the  application  may 
be  made,  that  a  cause  of  action  exists,  and  the  defendant  is  not  a 
resident  of  the  State.  The  affidavit  is  not  required  to  state  in  posi- 
tive terms  that  he  is  not  a  resident  of  the  State ;  it  is  sufficient  that 
the  fact  appears  by  the  affidavit  (Code,  §  229) ;  and  that  may  as 
clearly  be  the  case,  when  the  conclusion  is  the  only  consistent  one 
which  can  be  drawn  from  the  facts  set  forth  in  it,  as  it  would 
be  from  a  positive  statement  of  the  fact  itself.  What  the  law 
requires  is,  that  the  fact  shall  appear  by  the  affidavit  produced 


Digitized  by 


Google 


488  MAYOR  V,  GENET. 


First  Departmbnt,  May  Term,  1875. 


on  the  creditor's  behalf;  and  it  does  so  appear  whenever  the  cir- 
cumstances set  forth  are  consistent  with  no  other  rational  conclusion. 

The  affidavit  in  this  case,  although  very  imperfectly  and  inar- 
tistically  drawn,  shows  that  the  defendant  was  tried  and  convicted, 
in  December,  1873,  of  the  offense  of  obtaining  a  portion  of  the 
money  sued  for,  by  means  of  false  pretenses ;  that,  shortly  after  his 
conviction,  and  before  the  time  fixed  for  him  to  receive  sentence, 
he  escaped  from  the  custody  of  the  sheriff  of  the  city  and  county 
of  New  York  and  absconded ;  and,  though  the  most  strenuous 
efforts  have  since  been  made  to  discover  his  whereabouts,  he  still 
continues  concealed.  The  defendant  had  been  convicted  of  a  grave 
crime  about  three  months  before  the  attachment  was  issued,  and, 
to  avoid  sentence  and  punishment,  escaped  from  the  officer  having 
him  in  custody,  and  has  ever  since  remained  a  fugitive  from  jus- 
tice, successfully  eluding  the  efforts  of  the  officers  to  discover  his 
place  of  concealment. 

The  plain  and  reasonable  inference  indicated  and  supported  by 
these  circumstances,  is,  that  he  at  once  left  the  State,  in  oi'der  to 
place  himself  beyond  the  control  and  power  of  its  officers.  Safety 
could  be  secured  in  no  other  manner ;  and  that  being  the  defend- 
ant's object,  he  would  be  inclined  to  attain  it  in  that  way, 
and  as  expeditiously  as  circumstances  would  permit.  The  sup- 
position that  he  could  remain  within  the  State  and  bo  dis- 
covered by  no  one,  is  incredible,  in  view  of  the  exertions  made 
to  find  him.  The  natural  impulse  prompting  his  flight  would 
be  at  once  to  place  himself  out  of  its  limits,  and  that  he  must 
be  presumed  to  have  done  as  soon  as  circumstances  allowed 
it  to  be  accomplished.  And,  for  the  same  reasons,  it  cannot 
be  plausibly  supposed  that  he  has  ever,  since  then,  returned  within 
its  borders.  From  the  time  of  his  escape  from  the  officers,  it 
is  to  be  presumed  he  has  been  a  fugitive  in  some  foreign  State, 
for  that  alone  could  furnish  him  the  security  sought  by  him 
against  their  vigilance  and  efforts  to  recapture  him.  And  it  is 
not  to  be  supposed  that  his  absence  from  the  State  is  intended 
to  be  voluntarily  abridged.  The  motive  that  led  to  his  flight  will 
induce  him  to  continue  his  residence  abroad  indefinitely,  for  in 
no  other  way  can  he  protect  himself  from  the  punishment  due  to 
his  crime. 
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These  facts  and  couclasions,  which  appear  by  the  affidavit  on 
which  the  attachment  was  issued,  are  clearly  sufficient  to  show 
that  the  defendant  was  not  a  resident  of  the  State  when  the  attach- 
ment was  issued.  .  The  fact  that  his  family  may  continue  to  reside 
within  this  State,  and  that  his  home  or  domicile  may  be  here,  is  not 
enough,  under  the  circumstances  shown,  to  render  him  a  resident 
of  the  State ;  for  a  person  may  have  Iiis  home  or  domicile  in  this 
State,  and   be  at  the  same  time  a    resident   of  another;   and, 
when  that  is    the  case,  he    is  subject  to    the  attachment  laws 
as  a  non-resident  debtor.     The   domicile  is  the  habitation   fixed 
in    any  place  with    an  intention   of  always  staying  there,  while 
simple    residence    is    much  more    temporary    in    its    character. 
These   subjects  were  fully  examined  in  the  case  of  Thompson. 
(Reported  in  1  Wend.,  43.)     His  domicile  seems  to  have  been  in 
this  city.     He  ]et\  it  partly  on  business  and  partly  on  pleasure,  and 
remained  away  until  an  attachment  was  issued  against  him  as  a 
non-resident  debtor.     In  delivering  his  opinion  in  that  case  Savage, 
C.  J.,  said :     "  It  appears  to  me,  the  object  of  the  statute  was  to 
authorize  creditors  to  prosecute  for  their  debts  when  their  debtore 
were  abroad  ;  and  whether  their  absence  from  this  State  is  perma- 
nent or  temporary,  whether  it  is  voluntary  or  involuntary,  the 
reason  for  giving  this  remedy  to  the  creditor  is  the  same.     *     *     * 
The  question,  I  think,  is,  where  was  his  actual  residenee^  not  his 
domicile.     *    *    *    The  reason  why  this  remedy  is  given  against 
the  property  of   debtors   resident   abroad,   is   equally  applicable, 
whether  the  debtor  is  absent  permanently  or  temporarily.     No 
length  of  residence,  without  the  intention  of  remaining,  constitutes 
domicile,    A  debtor,  therefore,  by  residing  abroad,  without  declaring 
an  intention  to  remain,  might  prevent  his  creditors  from  ever  col- 
lecting their  debts."    (Id.,  45,  46.)    The  same  principle  was  applied 
to  the  case  of  a  debtor  who  had  been  absent  from  this  State,  from 
May,  1836,  to  March,  1837,  when  he  returned  on  a  visit  to  his  fam- 
ily and  was  arrested  as  a  non-resident.     Thougli  his  domicile  was  in 
this  State,  it  was  held,  under  the  circumstances,  that  his  residence 
was  oat  of  it,  and  for  that  reason  his  arrest  was  sustained.     {Frost 
V.  Brisbin^  19  Wend.,  11.)     And  both  these  .cases  have  since  been 
approved  by  the  Court  of  Appeals  in  Haggart  v.  Morga/n  (1  Seld., 
423),  where  tlie  property  of  the  defendant  was  held  liable  to  an 
Hun— VoT.  IV.  62 
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attachment  as  a  non-resident  of  this  State,  upon  a  mere  absence  of 
thi'ee  years  in  New  Orleans,  where  he  was  necessarily  detained  in 
attendance  npon  a  lawsuit.  The  attachment  in  the  present  case 
was  issued  tinder  a  similar  provision  of  the  law  to  those  before  the 
courts  in  the  other  cases,  and  it  was  properly  allowed  under  the 
construction  which  they  maintain.  While  it  would  have  been 
more  formal  if  the  affidavit  had  in  plain  terms  stated  the  fact  of 
the  defendant's  non-residence,  that  was  not  indispensably  requisite, 
as  long  as  the  circumstances  disclosed  pointed  in  the  most 
unmistakable  manner  to  that  conclusion.  The  length  of  a];>5ence 
cannot  be  important  when  it  appears,  as  it  does  in  this  case,  to  have 
been  accompanied  with  a  design  of  remaining  beyond  the  limits  of 
the  State.  When  he  left  the  State  with  that  intention  he  became 
a  non-resident,  and  liable  to  have  his  property  seized  by  attachment. 

It  sufficiently  appeared  that  a  cause  of  action  on  contract  for  the 
recovery  of  money  existed  in  the  plaintiffs  favor,  although  the 
precise  amount  of  the  demand  was  not  clearly  defined.  The  affi- 
davit was  hurriedly  and  most  carelessly  drawn.  Tliat  is  entirely 
apparent  from  its  statements  and  the  manner  in  which  they  were 
made.  But  the  public  interests  should  not  be  jeopardized  by  dis- 
missing the  proceedings  in  order  to  secure  their  correction,  as  long 
as  the  facts  required  for  their  support  can  be  reasonably  gathered 
from  the  affidavit  produced. 

The  order  should  be  affirmed,  with  ten  dollars  costs  besides  dis- 
bursements. 

Brady,  J. : 

Although  it  may  be,  that  it  does  not  appear  that  the  defendant 
in  this  action  fled  from  the  jurisdiction  of  this  court  to  avoid  the 
service  of  civil  process,  it  is  not  denied  that  he  left  for  the  purpose 
of  preventing  the  consequences  of  his  conviction  for  a  criminal 
offense.  The  effect  of  such  an  act  must  be  to  deprive  the  person 
committing  it  of  his  character  as  a  resident.  He  places  himself 
designedly  beyond  the  reach  of  the  power  of  the  State  by  leaving 
its  territory,  and  in  terror  of  its  laws.  The  presumption  arising 
from  that  circumstanqe,  in  reference  at  least  to  the  exercise  of  juris- 
diction over  his  property,  is,  that  he  does  not  intend  to  return.  It 
is  not  susceptible  of  any  other  conclusion  consistent  with  the  object 
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and  intent  of  his  flight.  He  abandons  deliberately  his  residence. 
It  is  an  unqualified,  unconditional  act,  and  one  which,  as  the  deci- 
sion of  this  court  *  and  the  Court  of  Appeals  show,  deprived  him 
of  the  right  to  review  on  exceptions  the  trial  by  which  he  was  con- 
victed. When  a  man  thus  conducts  himself,  he  waives  acquired 
rights  which  depend  upon  his  presence  within  the  State,  or  circum- 
stances which  warrant  its  presumption,  and  is  to  be  treated  as  if 
he  were  not  present,  and  had  no  rights  founded  upon  that  legal 
attitude.  He  became,  in  other  words,  to  all  intents  and  purposes, 
for  the  enforcement  of  remedies,  a  non-resident  of  this  State.  I 
agree  with  Justice  Daniels  that  the  order  should  be  affirmed. 

Davis,  P.  J.  (dissenting  )  : 

This  motion  was  made  upon  the  affidavit  on  which  the  attach- 
ment was  granted.  Assuming  that  the  cause  of  action,  and  the 
grounds,  and  amount  thereof,  sufficiently  appear  by  the  affidavit,  it 
is  still  fatally  defective  in  other  respects ;  and  it  cannot  be  upheld 
without  a  departure  from  established  rules  and  practice,  greater 
than  the  court  can  be  justified  in  making.  Section  229  of  the 
Code  provides  that  a  warrant  of  attachment  may  be  issued  when 
it  shall  appear  by  affidavit  (amongst  other  things)  that  the  defendant 
"  is  not  a  resident  of  the  State^  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors^  or  to  a/void  the  service  of  a  sum- 
mens,  or  keeps  himself  concealed  therein  with  the  Uke  intent.^^  It  is 
within  one  of  these  provisions  that  the  affidavit  is  claimed  to  have 
brought  the  defendant.  But  as  it  is  not  asserted  that  he  is  not  a  resi- 
dent of  the  State,  it  is  essential  that  it  should  appear  either  that  he 
has  departed  from  the  State  with  intent  to  defraud  his  creditors,  or 
to  avoid  service  of  a  snmmons,  or  that  he  keeps  himself  concealed 
within  the  State  with  like  intent.  The  facts  to  be  established  are, 
either  the  departure  from  the  State  or  the  concealment  therein 
with  intent  to  defraud  creditors,  or  to  avoid  service  of  summons ; 
and  if  a  case  is  shown  from  which  it  appears  that  he  has  done  one 
or  the  other  of  those  things,  it  is  not  necessary  clearly  to  establish 
which  of  them,  for  the  application  may  be  in  the  disjunctive  and 
embrace  all  the  alternatives  of  the  section.  {Van  Alstyne  v. 
JErwi/ney  11  N.  T.,  331 ;  The  People  v.  The  Recorder  of  Albany, 

*See  Matter  of  Genet,  1  Hun,  d92  —  [Rxp.]. 
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6  Hill,  429;  Morgan  v.  Avery ^  7  Barb.,  656.)  In  Van  Alstyne  v. 
Erwiney  the  court  say :  "  The  remedy  is  precisely  the  same,  whether 
the  debtor  had  absconded  or  was  concealed ;  no  difference  whatever 
existing  in  the  proceeding  in  the  two  cases.  A  case  may  be  so 
circumstanced  that,  although  it  may  be  conchisively  shown  that  the 
debtor  has  left  his  place  of  residence  in  order  to  defraud  his  credi- 
tors by  depriving  them  of  their  remedies,  yet  it  may  be  impossible 
even  to  conjecture  whether  he  has  continued  his  flight  beyond  the 
boundaries  of  the  State,  or  has  resorted  to  some  place  of  conceal- 
ment in  it.  *  *  *  If  the  objection  is  well  founded,  there  could 
be  no  proceeding  under  this  statute  in  a  case  thus  circumstanced. 
The  debtor  would  have  only  so  to  conduct  his  evasion  as  to  make 
it  uncertain  which  course  he  had  adopted,  and  he  would  avoid  this 
remedy."  And  again  the  court  say :  **  The  same  considerations 
apply  to  the  other  alternative — whether  the  debtor's  intent  was  a 
general  one  to  defraud  his  creditors,  or  whether  it  was  to  avoid  the 
service  of  civil  process."  That  case,  as  well  as  the  case  in  6  Hill, 
arose  under  the  Eevised  Statutes,  but  the  provision  of  the  statutes 
is  so  nearly  identical  in  language  with  that  of  the  Code,  that  no 
possible  reason  can  be  assigned  for  a  diflferent  construction.  It 
follows,  therefore,  that  the  intent  of  the  debtor  may  be  stated  in 
the  alternative,  and  so  may  the  departure  or  the  concealment,  but 
the  facts  stated  by  the  affidavit  must  be  such  as  to  show  that  one  or 
the  other  of  each  set  of  alternatives  exists ;  that  is,  a  departure 
from  the  State  or  a  concealment  within  it,  and  an  intent  to  defraud 
creditors  or  to  avoid  service  of  summons.  The  intent  to  defraud 
creditors  or  to  avoid  service  of  summons,  is  a  question  of  feet  to  be 
established  to  the  satisfaction  of  the  judge,  and  it  has  been  more 
than  intimated  that  the  affidavit  should  assert  the  intent  either 
positively  or  as  matter  of  belief.  {Miller  v.  Brinkerhoff^  4  Denio, 
120;  Genin  v.  Tompkins^  12  Barb.,  265.)  Undoubtedly  that  is 
the  better  practice,  and  should  always  be  adopted ;  but  as  neither 
the  most  positive  assertion  of  the  affiant,  nor  the  statement  of 
his  belief,  is  sufficient  without  setting  forth  facts  upon  which  the 
judge  can  legally  find  its  truth,  it  would  seem  to  follow  upon  sound 
principles,  that  the  statement  of  facts  which  show  the  intent  so 
that  the  judge  can  be  legally  satisfied  of  its  existence,  ought  to  be 
held  enough.    {Ek  parte  Rohm^on^  21  Wend.,  672.)    The  affidavit 
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in  this  ca«e  is  barren  of  any  assertiou,  either  positively  or  on  infor- 
mation or  belief,  that  the  defendant  had  departed  the  State  with 
intent  to  defraud  creditors,  or  to  avoid  service  of  summons,  or  that 
he  keeps  himself  concealed  therein  with  intent  to  do  either  of  those 
things.  Assuming  that  statement  not  in  strictness  to  be  necessary, 
the  question  becomes :  Has  the  affiant  stated  facts,  from  which  the 
judge  who  granted  the  warrant  could  lawfully  be  satisfied  that  one  or 
the  other  intent  existed,  and  that  defendant  had  departed  the  State, 
or  concealed  himself  within  it,  to  effectuate  such  intent?  All  that 
can  be  found  in  the  affidavit  bearing  on  the  subject,  may  be  briefly 
stated :  First,  in  the  statement  tending  to  show  that  the  indebtedness 
for  which  the  action  was  brouglit,  is  for  moneys  fraudulently 
obtained  by  defendant,  and  wrongfully  applied  to  his  own  use ; 
second,  that  an  indictment  for  obtaining  a  portion  of  tlie  moneys, 
had  been  tried  in  December,  1873,  and  the  defendant  had  been 
convicted  by  the  jury ;  third,  that  "  shortly  after  his  conviction, 
and  before  the  time  fixed  for  him  to  receive  sentence,  he  escaped 
from  the  custody  of  the  sheriff  of  the  city  and  county  of  New 
York  and  absconded,  and  that,  though  the  most  strenuous  efforts 
have  since  been  made  to  discover  his  whereabouts,  he  still  continues 
concealed."  These  statements  failed  to  show  whether  the  defendant 
had  departed  from  the  State,  or  had  concealed  himself  therein,  but 
they  did  establish  that  he  had  escaped  from  the  custody  of  the 
sheriff,  and  had  concealed  himself  either  within  the  State  or  else- 
where. They  were  quite  enough  to  answer  one  or  both  of  the 
alternatives  of  the  Code,  as  to  the  mere  fact  of  departure  from  the 
State,  or  concealment  within  it.  But  did  they  establish  the  intent 
to  defraud  creditors,  as  required  by  the  Code,  or  some  other  intent  — 
the  intent  to  avoid  service  of  summons,  or  some  other  process  ? 
In  my  opinion  they  show  an  intent,  by  flight  and  concealment,  to 
avoid  sentence  and  punishment  under  the  conviction  of  crime,  and 
fail  to  show  an  intent  to  defraud  creditors,  or  to  avoid  the  service 
of  civil  process. 

In  Lynde  v.  Montgomery  (15  Wend.,  461),  it  was  held  not  suffi- 
cient to  sustain  an  attachment,  to  show  that  the  defendant  had 
concealed  himself  to  avoid  service  of  criminal  process.  That  case 
arose  upon  the  statute  which  allowed  attachments  to  issue  from 
justices'  courts,  where  it  was  made  to  appear  that  the  defendant 
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had  kept  himself  concealed  '^  with  the  intent  to  avoid  service  of 
civil  process."  (2  R.  S.,  230,  §  26.)  And  the  court,  holding  that 
the  process  described  in  the  affidavit  was  a  crinniinal  one,  held  the 
attachment  invalid,  saying:  ^'To  sustain  the  attachment  it  should 
have  appeared  affirmatively  that  the  process  was  a  civil  procecfl." 
{Evam  V.  Savl,  8  Martin  [N.  S.],  [La.],  247;  People  v.  O'Brien^ 
6  Abb.  [N.  S.],  63,  68 ;  2  Wait's  Pr.,  138.)  The  analogy  between 
the  statutes  is  complete,  for  the  summons  mentioned  in  section  229 
of  the  Code,  is  clearly  the  civil  process  provided  for  the  commence- 
ment of  actions  under  the  Code. 

It  is  no  argument  to  say  that  the  defendant's  departure  and  con- 
cealment were  with  intent  to  avoid  punishment  for  crime,  and 
thei-efore  creditors  ought  in  such  a  case  to  have  the  process  of 
attachment.  Perhaps  so ;  but  the  Code  has  not  given  it,  except  in 
the  specified  cases,  and  to  add  another,  is  to  legislate,  which  is  not 
the  province  of  the  court.  It  is  easy  to  see  that  other  facts  (if 
they  exist)  might  have  been  added,  which  would  tend  to  show  that 
the  escape  and  concealment  involved  the  element  of  intent  to  defraud 
creditors,  or  avoid  service  of  process,  such  as  the  disposing  otj  or 
incumbering  or  attempting  to  remove  property  ;  the  failure  to  meet 
or  provide  for  debts  ;  the  neglect  to  put  any  one  in  charge  of  property 
or  business  left  behind;  and  a  variety  of  incidents  of  that  nature, 
from  which  it  might  be  justly  inferred  that  an  intent  to  de&aud 
creditors  was  coupled  with  a  design  to  evade  punishment  of  crime; 
for  very  clearly,  where  both  exist,  the  right  to  the  warrant  of 
attachment  would  not  be  prejudiced  by  the  fact  that  the  defendant 
was  also  evading  criminal  punishment.  With  all  reasonable  desire 
to  uphold  the  attachment  in  this  case,  I  find  myself  constrained  to 
the  conclusion  that  it  cannot  lawfully  be  done.  My  brethren  are, 
however,  of  opinion  that  the  facts  are  sufficient  to  establish  that 
defendant  is  a  norwresident  of  the  State,  and  that  the  attachment 
should  be  held  valid  on  that  ground.  I  cannot  agree  to  that  con- 
clnsion.  The  warrant  was  not  sought  or  granted  on  that  gronnd. 
•There  is  no  assertion  of  non-residence.  The  defendant  is  a  fugitive 
from  justice,  and  the  idea  of  non-residence  is  based  altogether  upon 
a  supposed  presumption  that  he  has  fled  to  a  foreign  country  or 
State,  and  there  remains  because  he  would  be  safer  there  from  the 
vigilance  of  the  officers  from  whom  he  escaped,  than  in  this  States 
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I  am  not  able  to  see  that  such  a  presumption  exists.  If  official 
yigilance  has  been  no  greater  since  than  at  the  time  of  the  escape, 
a  presimiption  based  npon  it  has  small  ground  to  stand  upon. 
But  the  State  is  large  enough  to  furnish  numerous  places  of  con- 
cealment, and  even  the  city  itself  has  harbors  of  refuge,  in 
which  criminals  may  be  safe  from  the  search  of  those  who  seek 
diligently  not  to  find.  In  my  judgment  the  facts  alleged  in  the 
affidavits  fail  to  show  non-residence  as  required  by  the  Code,  which 
is,  I  think,  a  fact  to  be  distinctly  asserted  and  affirmoMvely  proved. 
I  cannot  concur  in  the  affirmance  of  the  order; 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  PBTmoN  of  DANIEL  P.  INGRAHAM, 
TO  Vacate  an  Assessment  on  Eighty-eighth  and  Ninety- 
first  STREETS. 

Streets  —  dedieaUon  and  acceptance  —  right  to  assess  lots  fronting  on — rights  of  the 
corporation  of  New,  York  in  land  dedicated  for  the  uses  cf  a  street 

In  1849  the  i)etitioner  conveyed  certain  lots,  on  the  north  side  of  Ninety-first 
street,  as  laid  down  on  a  map  of  tlie  city  of  New  York,  reserving  a  right  of  way 
through  said  street,  which  had  never  been  opened  by  the  city,  for  the  owners  of 
other  lots;  the  street  was  subsequently  used  by  the  general  public  as  a  highway 
for  the  passage  of  vehicles  of  various  kinds,  and  for  foot  passengers ;  gas  and 
water  pipes  were  laid  in  it,  and  for  several  years  it  had  been  lighted  with  gas. 
Hdd^  that  these  acts  constituted  a  dedication  of  the  land  to  the  use  of  the  pub- 
lic as  a  street,  and  an  acceptance  thereof  by  the  public. 

When  a  street  is  thus  created,  it  necessarily  becomes  subject  to  the  acknowledged 
power  of  the  authorities  to  regulate,  grade  and  improve  it,  and  this  right  is 
necessarily  accompanied  by  the  further  right  to  impose  upon  the  adjoining  land 
the  expenses  of  such  acts  as  may  be  done  in  the  proper  exercise  of  any  of 
these  powers. 

Appeal  from  an  order  made  at  Special  Term,  denying  the  appli- 
cation of  the  petitioner  to  vacate  an  assessment  for  a  sewer  on 
Eighty-eighth  street  and  on  Ninety-first  street,  in  the  city  of 
New  York. 

The  corporation  laid  a  sewer  in  Ninety-first  street,  extending 
from  Fonrth  to'  Second  avennes.     Another  sewer  was  constmcted 
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in  Eighty-eighth  street,  between  Second  and  Third  avenues.  These 
two  sewers  were  embraced  in  one  contract;  and  a  single  assessment, 
embracing  both  sewers,  was  laid,  covering  all  the  property  in  the 
sewerage  district  within  which  the  sewers  were  located.  The 
petitioner  claims  to  vacate  the  assessment,  on  the  ground  that  the 
corporation  had  no  right  to  lay  the  sewer  in  said  street,  or  to  make 
an  assessment  therefor ;  and  also  on  the  ground  that,  assuming  they 
had  the  right  to  lay  the  sewers  and  make  the  assessment,  they  had 
no  right  to  embrace  the  two  sewers  in  one  assessment,  and  to  assess 
on  the  petitioner's  property  any  portion  of  the  expenses  of  the 
Eighty-eighth  street  sewer,  which  can,  under  no  circumstances,  be 
beneficial  to  it.  The  court  below  denied  the  application,  on  the 
ground  that  there  was  a  dedication. 

e/i  E,  BuTviU^  for  the  petitioner.  The  assessment  was  invalid, 
because  the  corporation  never  acquired  the  title  to  the  land  form- 
ing Ninety-first  street,  through  the  center  of  which  the  sewer  is 
laid,  as  there  has  been  no  dedication  of  the  land  to  the  corporation 
of  the  city  of  New  York.  The  fact  that  the  petitioner,  in  making 
the  conveyance  to  Fanshaw  and  others,  bounded  these  premises  by 
the  middle  of  Ninety-first  street,  ari  in  leaving  the  land  unfenced, 
undoubtedly  estopped  the  petitioner,  and  those  deriving  title  from 
him,  from  closing  the  streets,  and  conferred  on  his  grantees  the 
right  to  have  the  street  kept  open  for  the  purpose  of  passage ;  but 
this  did  not  make  them  public  streets,  nor  confer  a  right  on  the 
corporation  or  any  one  to  take  the  land,  or  to  use  it,  except  for  the 
purpose  of  passage.  {City  of  Oswego  v.  Oswego  Canal  Co.y  6  N. 
T.,  262;  Underwood  v.  Stuyvesant,  19  Johns.,  186;  Fonda  v. 
Borat^  2  Keyes,  48  ;  Kelsey  v.  King^  33  How.  Pr.,  39  ;  Livingston 
V.  The  Mayor,  8  Wend.,  99  ;  Badeau  v.  Mead,  14  Barb.,  338 ;  Bis- 
sell  V.  N.  T.  C.  R.  B.  Co.,  23  N.  T.,  67.)  Even  if  there  had  been 
such  a  dedication  as  claimed,  still,  until  the  corporation  should 
acquire  the  title  to  the  land,  no  one  had  a  right  to  use  it  except  for 
the  purpose  of  passage,  and  the  use  for  any  other  purpose  was  a  tres- 
pass. {Kelsey  v.  King,  33  How.  Pr.,  39.)  It  is  very  clear  that  if 
the  act  of  the  corporation,  in  laying  the  sewer,  was  without  right  or 
authority,  there  was  "  substantial  error  "  in  levying  the  assessment 
within  the  act  of  1858,  as  amended.    {Matter  of  Sharp  1  N.  T. 
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S.  C.  [T.  &  C],  127;  In  re  Babcock,  23  How.  Pr.,  118;  In  re 
Buhletj  19  id.,  317  ;  In  re  Beamis^  17  id.,  460.)  The  assessment 
was  invalid,  because  the  assessment  upon  the  petitioner's  land 
embraced  the  expenses  of  the  sewer  in  Eighty-eighth  street,  which 
is  wholly  disconnected  from  the  sewer  in  Ninety-first  street. 

E.  Ddafield  Smith  and  T,  B.  Clarhson,  for  the  respondent. 
The  fact  that  the  sewer  was  laid  in  private  property  is  not  a 
"  fraud  or  substantial  error "  in  the  "  proceedings  relative  to  an 
assessment "  for  the  cost  of  the  sewer,  for  which  alone  the  statute 
of  1858,  as  amended,  affords  relief.  (12  Abb.,  121,  124;  14  id., 
53,  Hay's  case.)  An  omission  or  irregularity  in  one  or  more  of  ' 
these  statutory  steps  "  would  be  a  legal  irregularity  within  the  act 
of  1858."  (23  Abb.,  118.)  The  facts  proved  show  a  dedication 
of  the  street  by  those  owning  the  fee  to  the  public  use.  The  uses 
of  it  by  the  general  public  is  an  acceptance.  And  if  that  is  not 
enough,  the  laying  of  water  pipes  in  the  street  and  lighting  it 
with  gas,  is  an  acceptance  by  the  authorities,  a  dedication  and 
acceptance  for  all  the  purposes  for  which  streets  in  New  York  are 
used,  [lioldane  v.  Trustees  of  Cold  Spring^  21  N.  T.,  474 ;  Bis- 
sell  V.  N.  T.  a  R.  B.  23  id.,  61,  64,  65 ;  11  Wend.,  486 ;  1 
Hill,  189;  19  Wend.,  128 ;  1  Hill,  191.) 

Bbadt,  J. : 

It  appears  that  the  petitioner  and  wife,  by  deed  dited  February 
1,  1849,  duly  recorded,  conveyed  to  Daniel  Fanshaw  eight  lots  of 
land,  bounded  north-easterly  by  the  central  lines  of  Ninetieth  and 
Ninety-first  streets,  subject  to  a  right  of  way  over  the  portion  of 
Ninety-first  street  tliereby  conveyed  to  G.  Rollins,  his  heirs  and 
assigns,  to  lots  lying  north-westerly  of  the  premises.  It  also  appears 
that  Ninety-first  street,  between  Third  and  Lexington  avenues,  has 
been  used  by  the  general  public  as  a  highway  and  thoroughfare  for 
the  passage  of  vehicles  of  various  descriptions,  horses  and  cattle 
and  foot  passengers;  that  dwelling-houses  have  been  erected  on 
the  southerly  side  of  said  street ;  that  several  yeai*8  ago,  pipes  for 
croton  water  were  laid  in  the  street ;  also,  that  pipes  for  gas  have 
been  laid,  and  that  the  street  for  several  years  has  been  lighted  with 
gas.  The  petitioner  alleges  that  the  water  and  gas  pipes  were  put 
Hun— Vou  IV.        63 
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in,  however,  without  his  knowledge  or  consent ;  but  this  cannot 
change  the  legal  effect  of  the  facts  stated.  The  map  upon  which 
Ninety-first  street  had  been  laid  down,  had  been  filed,  and  the 
petitioner  was  aware  of  that  fact  and  the  locality  of  the  street,  when 
the  con  veyance  made  by  him  was  executed.  This  grant  was  bounded 
by  the  street,  and  that  act  was,  according  to  the  adjudications  in 
this  State,  a  dedication  of  the  adjoining  land  in  the  cite  of  the  street. 
It  was  an  adoption  of  the  map  {Matter  of  Thirty-Beoond  Street^  19 
Wend.,  128  ;  Matter  of  Thirty-ninth  Street,  1  Hill,  191 ;  Wyman 
V.  The  Mayor,  11  Wend.,  487;  Po%t  v.  PearsaU,  23,  id.,  425; 
People  V.  the  City  of  Brooklyn,  48  Barb.,  211) ;  and  an  allowance 
for  value  to  the  owner  of  the  grant  on  opening  the  street  by  proceed- 
ings therefor,  would  be  improper.  Nothing  but  nominal  damages, 
because  of  the  gmnt,  could  be  given.  (Id.)  The  principle  applied 
in  these  cases  is  well  established,  and  has  been  recognized  in  subse- 
quent decisions.  The  street  has  not  been  opened,  it  is  true,  by  any 
proceeding  for  that  purpose  under  the  statutes  relating  thereto,  but 
the  laying  of  croton  pipes  and  gas  pipes,  and  the  use  of  gas  to  light  the 
street,  furnish  unmistakable  evidence  of  an  intention  on  the  part  of 
the  authorities  to  accept,  adopt  and  use  the  street  as  laid  out  and 
dedicated,  and  this  acceptance  has  been  confirmed  in  the  use  of  the 
street  by  the  public  generally  and  for  many  years  as  a  highway.  It 
is  not  necessary  that  there  should  be  a  formal  act  of  acceptance 
or  adoption  of  the  street  by  the  public  authorities.  It  may  be 
done  by  acts  inpaie,  A  common  user  under  circumstances  show- 
ing a  clear  intent  to  accept  and  enjoy  it  as  such,  is  suflicient  {Holr 
dane  v.  Trustees  of  the  Village  of  Cold  Spring,  21  N.  Y.,  474 ; 
BisaeU  v.  N.  Y.  Central  R.  B.  Co.,  23  id.,  64,  66 ;  Tn  the  MaUer 
of  Thirty-second  Street,  supra,  434 ;  Hunter  v.  Trustees  of  Sandy 
Hill,  6  Hill,  412 ;  In  the  Matter  of  Thirty-ninth  Street,  supra; 
Estate  and  Rights  of  the  Corp.,  by  Hoffman,  vol.  1,  pp.  342,  343) ; 
and  this  would  be  so,  even  if  the  street  wepe  not  laid  out  by  the 
authorities,  but  by  the  owners  of  the  adjoining  land.  (Decisions 
supra.)  The  cases  of  Underwood  v.  Stuyvesant  (19  Johns.,  186) ; 
The  City  of  Osivego  v.  The  Oswego  Canal  Co.  (  6  N.  Y.,  257),  and 
Fonda  v.  Borst  (2  Keyes,  48),  on  which  the  petitioner  in  part  relied, 
all  affirm  the  proposition,  that  no  formal  opening  is  necessary  io 
establish  a  street,  if  it  can  be  done  inferentially  by  user.     When  it 
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18  thuB  established,  the  adjoining  owners  become  subject  to  the 
same  burdens  in  reference  to  improvements,  which  may  be  imposed 
when  the  street  is  opened  by  formal  proceedings  therefor.  We  were 
not  referred  on  the  argument  to  any  case  maintaining  or  asserting 
the  opposite  doctrine,  and  after  diligent  search  none  has  been 
found.  If  a  street  may  be  established  by  dedication,  adoption  and 
user,  it  would  seem  to  be  unnecessary  for  the  city,  except  for  the  pur- 
pose of  acquiring  the  fee  in  the  land  in  the  street,  to  resort  to  pro- 
ceedings under  the  act  of  1813.  When  the  street  is  created  it 
becomes  necessarily  subject  to  the  acknowledged  power  of  the 
authorities  to  regulate,  grade  and  improve  it,  and  generally  subject 
to  their  control ;  and  the  right  thus  to  treat  it  is  necessarily  accom- 
panied by  the  further  right  to  impose  upon  the  adjoining  land  the 
expenses  of  such  acts  as  may  be  done  in  the  proper  exercise  of  any 
of  these  powers.  It  may  also  be  said  in  confirmation  of  these 
views,  although  it  is  not  necessary  herein  so  to  decide,  that  the 
adoption  of  the  street  in  the  manner  stated,  leaves  little  doubt  of 
the  liability  of  the  city  for  injuries  which  might  be  occasioned  by 
its  failure  to  discharge  the  duty  of  keeping  it  in  proper  condition 
for  safe  use  at  all  times.  The  street  having  been  thus  opened  and 
appropriated  to  the  public  by  adoption  and  user,  the  petitioner'^ 
property  became  subject  to  the  assessments  for  improvements  to 
which  lots  on  streets  and  highways  opened  by  formal  proceedings 
are  exposed.  If  this  be  not  so,  then  the  doctrine  of  dedication  is 
one  of  words  only,  and  not  of  substance.  If  there  be  a  street,  it  is 
at  once  subject  to  tha  dominion  of  the  authorities.  It  follows, 
therefore,  that  unless  there  is  some  substantial  error  shown,  ren- 
dering a  different  course  necessary,  the  order  made  at  Special  Term 
must  be  affirmed. 

It  is  also  objected  that  two  sewers  were  included  in  the  contract, 
but  it  appears  that  they  were  built  according  to  the  plan  adopted 
for  sewerage  in  the  district  in  which  they  were  placed.  This  mode 
of  procedure  could  be  lawfully  employed  under  the  act  of  1865 
(Laws  of  1865,  chap.  381,  §  5),  and  the  expense  of  the  whole 
assessed  on  the  lots  on  each  street  in  proportion  to  their  frontage 
on  each  street,  which  was  done  here,  each  lot  of  twenty-five  feet 
being  assessed  for  the  same  amount.  It  also  appears  that  the  peti- 
tioner was  not  aggrieved  by  the  assessment  imposed.    The  answer 
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made  by  the  authorities  on  that  subject  is  as  follows :  The  evidence 
introduced  in  opposition  to  the  petition,  shows  the  amounts  of  each 
of  the  various  kinds  of  work  done  in  each  street,  and  the  contract, 
and  the  contract-price  therefor;  and  the  following  calculation 
shows  the  cost  of  the  work  done  in  each  street:  Eighty-eighth 
street,  between  Second  and  Third  avenues,  555  feet  sewer,  built  at 
$5.25='$2,913.75 ;  1,371  yards  of  rock  blasted,  at  $4:=t5,484=: 
$8,397.75 ;  Ninety-first  street,  between  Second  and  Fourth  avenues, 
1,566  feet  sewer  built,  at  $5.25 =$8,22 1.50 ;  3,271  yards  rock  blasted, 
at  $4=$13,084;  720  yards  rock  removed  without  blast,  at  $5= 
$3.600=$24,905.50.  This  shows  the  cost  of  the  sewer  per  foot,  in 
Eighty-eighth  street,  to  have  been  $15.13,  while  the  cost  of  that  in 
Ninety-first  street  was  $15.90  per  foot.  The  petitioner  is  there- 
fore assessed  less  tlian  he  would  have  been  if  the  sewer  in  Eighty- 
eighth  street  had  not  been  included  in  the  assessment.  In  other 
words,  if  there  is  any  grievance,  it  is  that  property  on  Eighty- 
eighth  street  has  been  assessed  for  the  sewer  on  Ninety -first  street, 
not  property  on  Ninety-first  street  assessed  for  the  sewer  in  Eighty- 
eighth  street,  and  the  petitioner  is  not  aggrieved,  but  benefited,  by 
the  joinder  of  the  two  sewers  in  one  assessment.  Instead  of  his 
"•being  assessed  for  a  sewer  from  which  he  receives  no  benefit,  he  is 
actually  benefited  by  the  Eighty-eighth  street  sewer  being  included 
in  the  same  assessment  with  the  Ninety-first  street  sewer ;  and  this 
answer  seems  to  be  conclusive,  under  section  1  of  the  act  of  1858. 
(Laws  1858,  p.  574.)  The  party  aggrieved  may  apply.  The  peti- 
tioner appears  to  have  been  benefited  by  the  union  of  the  two 
assessments,  and  cannot  complain  therefore  if  his  property  be  sub- 
ject at  all  to  the  assessments. 

The  order  made  at  Special  Term  must,  for  these  reasons,  be 
affirmed. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed  with  ten  dollars  costs,  besides  disbursements. 
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In  the  Mattjcb  of  the  Petition  of  FANNY  LEVY  to  Yaoatb 

AN    Ab6ES6MBNT  FOB  PaYING   FoBTIETH    STBEBT,  BETWEEN    ThIBD 

AND  Madison  avenues. 

Chap.  187,  &f  1870,  §  20— pnblicaUon  required  hy—ulhenUmufi  be  made— effect 
<yf  an  omMon  to  make  it 

Under  chapter  187,  of  1870,  requiring  the  publication  of  certain  ordinances  and 
reeolations  passed  by  the  board  of  aldermen  and  assistant  aldermen  of  New 
York,  publication  must  be  made  of  the  resolution  introduced  or  passed  in  the 
respective  boards,  and  cannot  be  made  before  that  time.  It  is  not  notice  of 
the  intention  to  introduce  or  pass  it,  but  the  fact  that  it  has  been  introduced  or 
XNissed  which  is  to  be  published. 

Appeal  from  an  order  made  at  the  Special  Term,  vacating  an 
asHessment  for  the  repairing  of  Fortieth  street,  between  Third  and 
Madison  avenues,  in  the  city  of  New  York. 

The  resolution  for  the  work  was  introduced  into  the  board  of 
aldermen  January  9th,  1871 ;  adopted  March  eleventh ;  introduced 
into  board  of  assistant  aldermen,  April  twenty-fourth,  and  adopted 
April  twenty-seventh.  It  was  proved  that  the  resolution  was 
not  published  after  its  introduction  and  before  its  passage,  as  required 
by  law,  but  the  counsel  for  the  corporation  claimed  that  such  pub- 
lication could  be  made  at  any  time  after  its  passage  in  the  board  of 
aldermen  and  before  its  passage  in  the  board  of  assistant  aldermen. 

E.  D.  Smith  and  Wm.  Barnes^  for  the  corporation,  appellant. 

IfemUe  <&  AnffrewSy  for  the  petitioner,  respondent. 

B&ADT,  J. : 

The  statute  of  1870  (Laws  of  1870,  p.  369,  §  20),  requires  the 
publication  of  each  ordinance  or  resolution  which  shall  be  passed 
or  introduced  in  the  respective  boards,  and  it  declares  that  no  vote 
shall  be  taken  in  either  board  upon  the  passage  of  an  ordinance  or 
resolution,  which  shall  contemplate  any  specific  improvement,  or 
involve  the  sale,  disposition,  or  appropriation  of  public  property, 
or  the  expenditure  of  public  moneys  or  income  therefrom,  or  lay 
any  tax  or  assessment,  nntil  after  such  notice  shall  have  been  pub- 
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lished  three  days.  For  the  purposes  of  this  appeal,  it  is  not  neces- 
sary to  recite  the  rest  of  the  section.  (Sec.  20.)  It  clearly  appears, 
in  this  matter,  that  no  publication  of  the  resolution  involved  in  these 
proceedings,  introduced  and  passed  in  the  board  of  assistant  alder- 
men, was  made  in  any  one  of  the  papers  designated  by  the  common 
council,  either  under  the  acts  of  1868,  1870  or  1871.  (Laws  of 
1868,  p.  2007  ;  Laws  of  1870,  p.  882;  Laws  of  1871,  p.  1231.)  The 
resolution  was  introduced  in  the  board  of  assistant  aldermen 
on  the  24th  of  April,  1871,  and  adopted  April  27th,  1871.  The 
papers  designated  at  this  time  were  The  Democrat,  The 
Leader,  The  Citizen  and  The  Atlas.  It  was  not  published  in 
any  one  of  these  papers.  The  Transcript,  another  paper,  was  not 
designated  until  the  25th  of  April,  1871,  and  could  not  have  con- 
tained the  resolution  in  time.  The  publication  must  be  made  of 
the  resolution  introduced  or  passed  in  the  respective  boards,  and 
cannot  be  made  before  that  time.  It  is  not  notice  of  the  intention 
or  design  to  introduce  or  pass  it,  but  the  fact  that  it  has  been  intro- 
duced or  passed,  which  is  to  be  published ;  and,  although  the  intro- 
duction or  passage  of  a  resolution  may  be  published  on  the  same 
day  of  its  introduction  or  passage,  its  publication  must  be  at  least 
three  days  before  it  can  be  voted  upon.  The  direction  is  manda- 
tory and  not  directory  {Matter  of  Smithy  52  N.  Y.,  526),  and  the 
omission  to  comply  with  the  requirement  renders  the  assessment 
void.  (Id.)  This  being  a  case  of  repavement,  we  discover  in  the 
papers  nothing  to  prevent  this  result,  and  it  becomes  our  duty  to 
affirm  the  order  made  at  the  Special  Term.  The  precise  question 
discussed  has  not  been  considered  in  any  case  that  I  have  found,  or 
to  which  we  were  referred.  The  rules  established  by  the  decisions 
of  the  court  of  last  resort  are  such  that  the  omission  of  any  prere- 
quisite like  the  one  mentioned  must  invalidate  the  assessment. 

Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs. 
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GEORGE   K.  SISTARE,  Jb.,  Respondent,  v.  WILLIAM  T. 

GUSHING,  Appellant.  ,  4  sosi 

PartnerMp — effect  of  cusignmerU  of  his  interest  therein  by  one  partner  to  another. 

One  member  of  a  partnership  entered  into  an  agreement  with  A,  to  hold  two 
undiyided  Hfth  parts  of  such  partner^s  interest  in  the  firm  in  trust  for  A,  and 
to  account  to  A  for  the  profits,  etc.,  arising  therefrom,  and  that  on  the  dissolu- 
tion of  the  partnership  such  two-fifth  interest  should  immediately  vest  in  A, 
and  should  be  assigned  and  set  over  by.  such  partner  to  A.  One  member  of  the 
partnership,  with  the  consent  of  his  copartners,  but  without  the  consent  of  A, 
made  a  voluntary  assignment  of  all  his  interest  in  the  partnership  to  one  of  his 
copartners,  and  retired  from  the  business.  Held,  that  this  worked  a  dissolution 
of  the  partnership  under  the  terms  of  the  agreement  with  A. 

Appeal  from  a  judgment  rendered  at  Special  Term.  The  facte 
are  stated  in  the  opinion. 

tfohn  CAshoood,  for  the  appellant. 

Charles  F.  Sa/nford^  for  the  respondent. 

Bbai>y,  J. : 

On  or  about  the  29th  Febroary,  1868,  the  parties  hereto  made 
an  agreement  as  follows : 

"  Agreement  made  this  twenty-ninth  day  of  February,  in  the 
year  eighteen  hundred  and  sixty-eight,  between  William  T.  Oush- 
ing,  of  the  first  part,  and  George  K.  Sistare,  Jr.,  of  the  second  part. 

"  Whereas^  the  said  Gushing  is  a  member  of  the  copartner- 
ship firm  of  Sanford,  Cushing  &  Company,  doing  business 
as  printers  in  the  city  of  New  York,  under  articles  of  copart- 
nership bearing  even  date  herewith,  and  is  interested  under 
said  articles,  in  the  business,  assets,  property  and  effects  of  said 
firm,  and  in  the  profits  thereof,  to  the  extent  of  five-sixteenths. 
And  whereas  said  Cushing  holds,  and  is  to  hold,  two  undivided 
fifth  parts  of  his  said  share  or  interest,  in  trust  for  the  benefit  of 
said  Sistare  during  the  continuance  of  said  partnership  : 

"  Now,  this  agreement  witnesseth,  that  said  Cushing,  in  consid- 
eration of  the  premises  and  of  the  sum  of  $16,000  to  him  in  hand 


Digitized  by 


Google 


504  SISTARE  V,  GUSHING. 

PiRBT  Departhbnt,  May  Term,  1875. 

paid  by  said  Sistare,  the  receipt  whereof  is  hereby  acknowledged, 
hath  agreed  and  hereby  doth  agree,  to  account  for  and  pay  over  to 
said  Sistare,  two-fifths  of  all  such  profits  as  shall  accrue  and  be 
paid  to  said  Gashing  by  reason  of  his  said  share  or  interest  in  said 
firm,  from  time  to  time,  as  the  same  shall  so  accrue  and  be  paid ; 
and  upon  its  dissolution  to  assign,  transfer  and  set  over  to  the  said 
Sistare  two  undivided  fifth  parts  of  the  said  share  or  interest  of 
said  Gushing  in  the  assets  and  eflfects,  including  the  good-will  of 
said  firm  (such  two-fifth  parts  of  said  share  being  equivalent  to 
one-eighth  of  said  assets) ;  but  it  is  underatood  and  agreed  that  the 
right  and  title  of  said  Sistare  to  such  one-eighth  part  thereof  shall 
attach  at  once  upon  &uch  dissolution  taking  place ;  and  said  Sis- 
tare shall  become  and  be,  by  force  of  such  dissolution,  and  of  these 
presents,  fully  vested  therewith,  without  further  conveyance  fit)in 
said  Gushing  or  his  personal  representatives. 

^'  And  it  is  hereby  mutually  understood  and  agreed,  that  for  all 
the  purposes  of  said  copartnership,  and  during  its  continuance, 
said  Gushing  is  to  represent,  manage  and  control  the  entire  interest 
which  he  holds,  under  said  articles  of  copartnership  as  above  men- 
tioned, as  fully,  to  all  intents  and  purposes,  as  if  vested  absolutely 
therewith  in  his  own  right. 

"  And  the  said  Sistare  hereby  further  agrees  fully  to  indemnify 
and  save  harmless  the  said  Gushing  against  any  loss  which  he  may 
sustain  as  a  member  of  said  copartnership  firm  to  the  extent  of 
two-fifths  of  such  loss. 

"  In  witness  whereof  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  the  year  first  above  written.- 

"  W.  T.  GUSHING.  [l.  s.] 

"  GEO.  K.  SISTARE,  Jr.  [l.  s.] 
"  In  presence  of  Henry  A.  Elliott." 

At  the  time  the  agreement  was  made,  the  firm  of  Sanford,  Cash- 
ing &  Go.  consisted  of  James  H.  Sanford,  Michael  Lienan,  Mar- 
vin J.  Merchant  and  William  T.  Gushing ;  and  the  partnership 
existing  between  them  was,  by  its  terms,  to  expire  on  the  Slst  of 
December,  1870. 

On  the  Ist  of  March,  1870,  the  interest  of  Sanford  having  been 
transferred  to  Michael  Lienau  for  Gaptain  F.  W.  Bardoa,  by  and 
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with  the  consent  of  all  the  copartners,  it  was  by  them  agreed  that 
the  business  of  the  new  firm  shoald,  after  that  date,  be  carried  on 
ander  the  firm  name  of  Cashing,  Bardua  &  Co.  The  plaintiff 
knew  of  this  change,  and  consented  to  it  by  extending  the  opera- 
tion of  the  declaration  of  trust,  as  the  agreement  between  them 
was  designated,  until  the  31st  December,  1873. 

On  the  11th  January,  1872,  Marvin  J.  Merchant  transferred  his 
interest  in  the  firm  to  Michael  Lienau,  foi*ever,  subject  to  the  terms 
of  the  copartnership,  and  to  all  debts  and  liabilities  for  which,  he 
might  be  responsible  as  a  member  of  the  firm,  and  which  liabilities 
lienau  assumed.  This  assignment  was  known  to,  and  acquiesced  in, 
by  all  the  partners.  The  plaintiff  did  not  consent  to  this  change, 
and,  when  advised  of  it,  regarded  it  as  a  dissolution  of  the  copartner- 
ship, and  claimed  his  rights  under  the  agreement  between  him  and 
the  defendant. 

The  parties  agreed  that  the  right  and  title  of  the  plaintiff  to 
one-eighth  of  the  defendant's  interest  in  the  copartnership  should 
attach  at  once,  upon  a  dissolution  of  the  firm  taking  place,  and  that 
the  plaintiff  should  become  and  be,  by  force  of  such  dissolution, 
fully  vested  therewith  without  further  conveyance  from  the  defend- 
ant or  his  personal  representatives. 

The  first  question  presented,  therefore,  is,  whether  the  transfer 
by  Merchant  to  Lienau,  operated  as  a  dissolution  of  the  copai'tner- 
ship  existing  between  him  and  his  associates.  It  must  be  borne  in 
mind  that  the  assignment  by  Merchant  is  not  one  of  his  interest  to 
pay  his  debts,  or  to  secure  a  creditor,  or  made  when  he  was  in  fail- 
ing circumstances.  It  must  also  be  kept  in  view  that  it  was 
not  made  without  the  knowledge  or  against  the  wishes  of 
his  associates,  but  with  their  knowledge  and  assent,  and  that 
by  its  terms  it  divested  him  of  all  right  and  title  to 
the  property  and  effects  of  the  partnership,  and  provided 
for  the  payment  of  his  liabilities  as  a  partner  by  Lienau's  assump- 
tion of  all  such  obligations.  It  is  unlike  the  case,  therefore,  to 
which  we  were  referred  on  the  argument  of  this  appeal  {Marquand 
V.  i\r.  Y.  Ma/rtfg,  Co,^  17  Johns.,  525),  and  which  was  an  assignment 
without  the  consent  of  the  members  of  the  firm  to  which  the 
assignor  belonged,  and  either  voluntary  on  his  part  or  impelled  by 
the  circumstances  suggested.  Whether  one  partner  can,  by  a  vol-^ 
Hun— Vou  IV.        64 
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untary  assignment  of  his  interest  dnring  the  period  of  a  partner- 
ship, dissolve  it,  may  be  a  vexed  qaestion,  but  it  seems  to  have 
been  settled  in  this  State  by  the  case  of  Marqxui7id  v.  ManufoG- 
turing  Co,  {supra)j  and  others  to  which  reference  will  be  made ; 
but  that  question  does  not  necessarily  arise  on  the  facts  detailed. 

The  question  here  is,  whether  the  transfer  by  one  partner  of  all 
his  interest  in  the  firm  of  which  he  is  a  member,  with  the  consent 
of  his  associates,  does  not  ipmfdcto  dissolve  the  firm  so  far  as  he 
is  concerned,  and  it  is  a  question  about  which  there  can  be  little 
doubt,  and  one  which  needs  little  discussion. 

The  effect  of  an  assignment  by  one  partner  has  been  declared. 
In  Ketchain  v.  Cla/rk  (6  Johns.,  146),  an  assignment  was  made  by 
one  of  two  partners,  of  all  his  share  in  the  partnership  stock,  to 
a  third  person,  and  Van  Ness,  J.,  said :  "  This  act  was  of  itself  a 
termination  of  the  partnership."  In  Marquand  v.  Neio  York 
Manvfacturmg  Co,  {mpra\  the  same  rule  is  asserted.  When  the 
partner  becomes  a  bankrupt,  it  is  the  assignment  that  follows 
which  works  the  dissolution.  It  is  because  the  unity  of  interest 
is  severed  between  the  contracting  parties.  {Fox  v.  Mwiibwry^ 
Cowp.,  448  ;  Hague  v.  Rolleston^  4  Burr.,  2176  ;  Ex  parte  Sinith^ 
5  Vesey,  296.)  In  Skinner  v.  Dayton  (19  Johns.,  536),  Platp,  J., 
said  that  the  right  to  withdraw  from  a  firm  was  one  inseparably 
incident  to  every  partnership.  "  Every  partner,"  said  he,  *'  has  an 
indefeasible  right  to  dissolve  the  partnership,  as  to  all  future  con- 
tracts, by  publishing  his  own  volition  to  that  effect  *  *  *  the 
only  consequence  being  that  he  subjects  himself  to  a  claim  for 
damages  for  breach  of  his  covenant."  In  Mumford  v.  McKay 
(8  Wend.,  442),  it  was  held  that  the  assignment  by  one  partner  of 
his  interest  in  the  partnerehip  property,  was  a  dissolution  ;  "that 
the  purchaser  became  a  tenant  in  common  with  the  other  partner 
in  the  joint  property."  The  effect  of  such  an  assignment  is  vp%o 
facto  to  dissolve  the  copartnership  (2  Parsons  on  Con.,  171,  and 
cases  cited ;  Hortov!%  Appeal^  13  Penn.,  67  ;  Parkhurst  v.  KinB- 
man,  1  Blatch.,  488  ;   Whitton  v.  Smithy  1  Free.  [Miss.],  231.) 

In  the  case  of  Taft  v.  Buffum  (14  Pick.,  322),  one  of  four  mem- 
bers of  a  firm  assigned  all  his  interest  to  one  of  his  copartners,  but 
still  continued  to  transact  the  business  of  the  firm  in  the  same 
manner  as  before,  and  the  court  held  that  as  to  third  parties  such 
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an  assignment  would  not  ipso  facto  dissolve  the  copartnership, 
becaase  the  assignor  might  contribute  his  services  only,  and  still 
remain  a  partner.  Conceding,  however,  the  principle  that  if  he 
did  not  continue  by  acts  to  be  a  member  of  the  firm,  or  if  he 
ceased  to  be  a  member,  from  any  circumstances,  the  dissolution 
was  accomplished  by  the  assignment.  In  this  case  the  outgoing 
partner  assigned  all  his  intereet  in  the  partnership,  and  reserved 
nothing. 

He  provided,  as  already  suggested,  for  the  payment  of  his 
joint  liabilities,  and,  since  the  assignment,  has  done  nothing  as  a 
partner.  The  intention  to  retire  from  the  firm  is  manifest,  and  it 
is  equally  clear  that  the  remaining  members  of  the  firm  so  under- 
stood it ;  at  all  events  they  must  be  chargeable  with  notice  of  the 
legal  effect  of  their  own  act. 

The  outgoing  partner,  receiving  a  compensation,  must  be  sup- 
posed, under  the  circumstances  attending  the  assignment,  to  have 
drawn  from  the  firm  all  his  money  —  all  his  interest  —  and  having 
done  so,  withdrawn  his  personal  obligation  to  respond  for  future 
debts  contracted,  if  not  to  prior  dealers  without  notice  of  his 
withdrawal,  certainly  to  subsequent  creditors.  The  plaintiff's  con- 
tract was  made  with  reference  to  existing  things,  and  he  had  the 
right  to  insist,  under  his  agreenxent,  upon  the  benefit  of  the  per- 
sonal property  and  personal  influence  of  H.  B.  Merchant,  one  of 
the  members  of  {he  firm. 

It  might  well  be  that  he  placed  great  reliance  upon  both  of 
these  elements,  or  upon  one  of  them,  even  though  it  should 
appear  that  neither  was  of  value.  It  is  not  important,  however, 
to  consider  these  incidents.  If  an  assignment  by  one  partner 
without  the  consent  of  his  associates  works  a  dissolution,  it  is  very 
clear  that  when  they  consent,  unless  he  be  continued  notwith- 
standing by  a  change  of  interest,  there  is  no  room  for  conjecture. 
Ko  case  to  the  converse  of  this  proposition  was  cited,  and  none 
has  been  found.  The  search  must  be  in  vain.  The  attention  of 
this  court  has  been  called  to  the  case  of  Ferrero  v.  BuhJmeyer  (34 
How.  Pr.,  33),  a  Special  Term  case,  in  which  Jones,  J.,  has 
reviewed  some  of  the  decisions  in  this  State  on  the  effect  of 
an  assignment  by  one  partner,  and  in  which  he  arrives  at  the 
conclusion  that  it  does  not  work   the  dissolution  of  a  partner- 
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ship,  the  term  of  which  has  not  expired.  The  opinion  is  elaborate 
and  able,  but  it  is  not  applicable  to  this  case.  It  is  donbtfai 
whether,  if  the  facts  were  in  accord,  it  would  be  given  a  con- 
trolling place,  more  particularly  since  the  decision  in  8  Wendell 
{supra)  was  not  referred  to.  It  is  not  necessary,  however, 
further  to  discuss  it.  The  adjudications  in  this  State  must 
prevail  when  there  is  a  conflict  between  them  and  others  in 
different  places  on  such  a  question.  The  result  of  these  views  is, 
that  the  partnership  existing  when  the  agreement  between  the 
parties  hereto  was  made,  was  dissolved  by  the  assignment,  and  that 
the  decision  made  at  Special  Term  was  correct.  It  follows  that 
the  plaintiff  is  entitled  to  the  benefit  growing  out  of  that 
circumstance. 

The  next  question  we  are  called  on  to  examine,  is,  whether 
the  judgment  rendered  is  proper.  The  consequences  of  a  dissolu- 
tion provided  by  the  agreement,  are,  that  the  defendant  should 
assign,  transfer  and  set  over  to  the  plaintiff,  two  undivided  fifth 
parts  of  his  share  in  the  assets  and  effects,  including  the  good- 
will of  the  firm  (such  two-fifth  parts  of  said  share  being  equiva- 
lent to  one-eighth  of  said  assets).  The  plaintiff  demanded  that 
the  defendant  should  execute  to  him  a  conveyance  of  such  two- 
fifths,  and  account  to  him  for  the  moneys  received  to  his  use 
or  to  which  he  was  entitled  under  this  agreement.  The  defend- 
ant admitted,  or  rather  alleged,  in  his  answer,  that  the  share 
which  he  held  in  his  own  right  was  worth  $16,000,  and  it 
was  apparently  upon  that  statement  that  a  judgment  for  $16,000 
was  entered,  and  a  further  judgment  or  decree  made  that  the  action 
be  referred  in  order  that  an  account  might  be  taken.  The  judg- 
ment for  $16,000  is  not  warranted  by  the  form  of  the  action,  or 
the  allegations  in  the  complaint,  or  the  prayer  for  relief.  The 
defendant  did  not  undertake  to  pay  any  sum  of  money,  except  such 
as  would  cover  the  profits  that  would  become  payable  to  the  plain- 
tiff under  the  terms  of  the  contract  between  them.  When  the 
contingency  happened  by  which  the  agreement  was  consummated, 
he  was  to  assign  and  set  over  the  interest  conveyed  but  held  in 
trust  It  was  the  two-fifths  of  the  defendant's  share  that  he  was 
to  hold  in  trust,  and  not  the  money  which  was  paid  as  a  considera- 
tion for  the  transfer.     The  defendant,  by  the  action,  was  only  called 
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OD  to  perform  his  contract,  and  that  could  be  done  by  his  executing 
tlie  contemplated  assignment,  and  accounting  for  the  profits.  The 
jndgment  should  have  been  for  the  plaintiff  generally,  with  8 
farther  order  that  the  defendant  account,  and  the  relief  granted 
would  then  have  been  consistent  with  the  obligations  assumed  by 
the  agreement  and  the  demand  made  by  the  complaint. 

The  duty  seems  to  be  imposed  upon  us,  therefore,  to  affirm  the 
decree  in  part,  and  to  revei*se  it  in  part.  We  think  this  will  be 
accomplished  by  reversing  that  part  of  the  jndgment  which  directs 
the  payment  of  $16,000,  and  affirming  it  as  to  the  balance,  and 
without  costs  to  either  party.  This  will  leave  it  a  judgment  for  the 
plaintiff  with  a  reference  to  state  accounts. 

We  think  the  plaintiflF,  however,  should  have  the  right  to  elect 
whether  to  accept  this  change  or  a  new  trial.  In  the  event  of  the 
latter  selection,  the  costs  must  abide  event. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Ordered  accordingly. 


JACOB  CARPENTER,  Appbllant,  v.  LOUISA  A.  BEARE, 

Respondent. 

Inadsquate  damages — how  gueeUon  a$  to^  renewed — moHon  for  new  triai, 

A  party  cannot,  on  appeal  from  a  Judgment  entered  on  a  verdict  in  his  own 
favor,  claim  that  the  damages  found  were  too  smalL  His  remedy  is  by  a 
motion  for  a  new  trial  on  a  case.    (Moore  ▼.  Wood,  19  How.,  406.) 

The  proceeding  to  obtain  a  new  trial  for  inadequate  damages,  is,  by  analogy, 
the  same  as  that  for  excessive  damages. 

Appeal  by  the  plaintiff  from  a  judgment  on  a  verdict  in  his 
favor,  on  the  ground  that  the  amount  given  was  too  small,  and 
unauthorized  by  any  evidence  in  the  case. 

Wilcox  (&  Hdbbsj  for  the  appellant. 

O.  W.  Daven^porty  for  the  respondent. 

Bradt,  J. : 

The  plaintiff  claimed  a  commission  of  two  and  a  half  per  cent 
on  the  sum  of  $18,000,  for  which  he  had  made  a  sale  of  the  defend- 
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ant's  property.  Thei'e  was  no  proof  showing  the  value  of  the  serrices 
rendered.  The  plaintiff  claimed  under  an  agreement  by  which  he 
was  to  be  paid  the  commissions  men tioned,  a  claim  which  was  denied, 
and  upon  which  the  jury  were  to  pass  upon  conflicting  evidence. 
The  plaintiff,  if  the  jury  believed  his  demand  to  exist  for  any  sum, 
was  entitled  to  recover  the  two  and  a  half  per  cent ;  but  they  gave 
him  a  verdict  for  less  than  one-half  of  the  commissions.  The  plain- 
tiff, however,  made  no  motion  for  a  new  trial,  either  upon  the 
minutes  of  the  justice  presiding  at  the  trial,  or  at  Special  Term. 
His  appeal  rests  entirely  upon  the  inadequacy  of  the  sum  named 
by  the  jury,  and  upon  his  rights  to  a  new  trial  for  that  reason.  His 
omission  to  make  a  motion  for  a  new  trial,  as  stated,  is  fatal  to  the 
proceeding  by  appeal.  It  was  determined  in  Moore  v.  Wood  (19 
How.  Pr.,  406),  that  a  party  could  not  move  to  set  aside  a  verdict  in 
his  own  favor,  on  the  ground  that  the  damages  found  were  too 
small ;  that  his  remedy  was  by  a  motion  for  a  new  trial  on  a  case. 
The  decision  was  based  upon  the  phraseology  of  section  264  of  the 
Code,  which  did  not  expressly  authorize  such  a  motion  on  the  minutes 
of  the  judge.  It  will  be  perceived,  however,  that  the  motion,  under 
that  section,  may  be  made  when  the  damages  are  excessive.  In 
McDonald  v.  Walter  {4Xi  N.  T.,  651),  a  different  result  was  announced. 
Justice  Harkis  entertained  and  granted  such  a  motion,  and  the  order 
he  made  was  sustained  upon  the  ground  that  the  power  of  the  court  to 
award  a  new  trial,  when  dissatisfied  with  the  verdict,  either  for  the 
reason  that  the  verdict  was  clearly  too  large  or  too  small,  rested  on 
precisely  the  same  principle.  Justice  Woodruff  said  a  verdict  for 
a  grossly  inadequate  amount  stands  upon  no  higher  grounds  in  legal 
principle,  nor  in  rules  of  law  or  justice,  than  a  verdict  for  an 
excessive  or  extravagant  amount.  The  question  whether  there 
was  sufficient  evidence  to  justify  a  verdict,  must  be  raised  by  motion 
made  either  before  the  judge  presiding  on  his  minutes,  or  at  Special 
Term  (Code,  §§  264,  265 ;  Bvlkdey  v.  KeteUas,  4  Sandf ,  450), 
and  hence  the  declaration  thus  recognizing  this  necessity  in  Moore  v. 
Wood  {suprd)^  that  the  plaintiff's  remedy  was  by  motion  at  Special 
Term,  in  the  first  instance.  It  is  true  that  in  Mason  v.  Lord  (40  N. 
Y.,  484),  the  Court  of  Appeals  decided  that  a  finding  of  fact,  without 
any  evidence  to  sustain  it,  was  a  legal  error  available  in  that  court; 
but  in  that  case  the  judgment  was  one  founded  upon  the  findings 
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of  ft  court  without  a  jury,  and  to  which  findings  exceptions  had 
been  taken.  There  is  no  analogy  between  that  case  and  this,  there- 
fore. The  proceeding  to  obtain  a  new  trial  for  inadequate  damages, 
is,  bj  analogy  to  that  to  obtain  a  new  trial  for  excessive  damages, 
the  same  in  principle,  and  must  be  the  same  in  form.  A  motion 
must  be  made  either  at  the  Special  Term  or  upon  the  judge's  min- 
utes (Code,  supra) ;  and  the  plaintiff  herein,  having  made  neither, 
takes  nothing  by  his  appeal. 

It  has  not  been  deemed  necessary  to  pass  particularly  upon 
exceptions  taken  by  the  plaintiff  during  the  trial.  None  of  them 
was  argued  by  his  counsel,  or  presented  on  his  points.  It  is 
sufficient  to  say  of  them,  generally,  that  none  of  them  was  well 
taken,  if  indeed  we  are  called  upon  at  all  to  notice  them,  as  to 
which,  qiuBre,  It  is  not  our  duty  to  consider  on  this  appeal 
whether  the  defendant  should  have  had  judgment  in  consequence 
of  the  alleged  utter  insulBciency  of  the  evidence  to  establish  the 
alleged  agreement  as  to  commissions.  The  jury  have  found  against 
her,  and,  as  long  as  the  verdict  stands,  it  is  taken  to  determine  that 
the  plaintiff  was  entitled  to  recover.  {McDoncdd  v.  WaUeVy  supra.) 
The  judgment  should  be  affirmed,  with  costs  to  the  respondent 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  afi^med. 


4    511 
58    881 


GEOKGE  WEYMAN,  Plaintiff  in  Ebbor,  v.  THE  PEOPLE,      -22^ 
Defendants  in  Ebbob.  z7^^\ 

1    4h6U 

64*d465 

Laareeny^  property  cbtained  by  artifice  —  when  tiUe  does  not  pass— Intent— how       ,  fl4>a476 

may  be  shown. 

The  prisoner  received  a  lot  of  jewelry  from  Kuhn  A  Co.,  with  the  understanding 
that  if  not  sold  the  Jewelry  was  to  be  returned,  and  that  if  any  part  was  sold  he 
was  to  return  the  price  of  the  part  so  sold,  ffeldy  that,  under  such  arrange- 
ment, the  title  to  all  the  articles  not  sold  remained  in  Kuhn  &  Co. 

Heldy  that  if  .the  possession  of  the  jewelry  was  obtained  feloniously,  for  the  pur- 
pose of  depriving  the  owners  of  it,  by  means  of  such  artifice,  it  constituted 
the  crime  of  larceny. 

Hie  distinction  between  this  class  of  cases  and  obtaining  money  by  false  pretenses, 
18,  that  in  the  latter  the  owner  intends  to  part  with  his  title. 
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For  the  purpose  of  ahowing  the  guilty  intention  in  such  case,  it  is  competent  to 
show  that  the  party  accused  was  engaged  in  other  similar  frauds  about  the  same 
time,  when  the  transactions  are  so  connected  as  to  time,  and  so  similar  in  their 
other  relations,  that  the  same  motive  may  reasonably  be  imputed  to  them  all. 

Wbit  of  error  to  the  New  York  Court  of  Oyer  and  Terminer, 
on  conviction  of  the  plaintiff  in  error  of  the  crime  of  grand 
larceny. 

George  Woyman,  plaintiff  in  error,  was  tried  at  the  February 
term  of  the  Court  of  Oyer  and  Terminer,  for  the  county  of  New 
Tork,  1875,  upon  an  indictment  for  grand  larceny,  convicted,  and 
sentenced  to  imprisonment  in  State  prison  for  five  years. 

He  was  a  jeweler,  doing  business  at  No.  17  John  street.  On  the 
twenty-seventh  day  of  November,  he  sent  his  clerk,  with  a  memo- 
randum order,  to  the  firm  of  Charles  Kuhn  &  Co.,  jewelers,  doing 
business  at  No.  18  John  street,  which  order  called  for  certain  articles 
of  jewelry  —  a  memorandum  order  meaning,  in  the  jewelry  business, 
to  convey  the  idea,  among  persons  engaged  in  that  business,  that 
the  person  who  sends  the  order  wants  the  articles  specified  in  the 
order  for  the  purpose  of  showing  them  to  some  particular  customer, 
with  a  view  of  enabling  the  customer  to  inspect  the  goods,  and  to 
decide  (out  of  the  number  sent)  which  he  will  take,  and,  when  he 
has  decided,  that  the  balance  shall  be  returned,  together  with  the 
cash  for  the  one  or  more  actually  sold.  Messrs.  Kuhn  &  Co.  sent 
five  pairs  of  bracelets,  delivering  the  same  to  the  clerk,  who,  in 
turn  delivered  the  same  to  Hiram  Kraft,  the  agent  of  George 
Weyman,  and  who  was  in  his  employ.  Subsequently  Weyman 
called  upon  Kuhn  &  Co.,  saying  to  them  that  he  had  shown  the 
bracelets  to  his  customer,  and  that  his  customer  had  not  decided  as 
to  which  he  would  take,  and  that  he  wanted  until  next  morning  to 
decide,  which  request  was  granted.  Weyman  subsequently  left  the 
city,  and,  upon  the  twenty-seventh  day  of  January  following,  was 
arrested  in  California,  and  upon  a  requisition  brought  back  to  the 
city  of  New  Tork.  Messrs.  Kuhn  &  Co.  never  received  back  the 
bracelets,  or  any  money  from  Weyman  realized  upon  any  sales. 
Upon  the  question  of  the  '*  intent"  of  Weymwi  at  the  time  he  got 
the  bracelets  from  Messrs.  Kuhn  &  Co.,  the  court  permitted  the 
district  attorney  to  prove  that  Weyman  had  obtained,  upon  the 
twenty-fourth  day  of  November  preceding,  of  the  same  year,  from 
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the  firm  of  Smith  &  Hedges,  jewelers,  of  No.  1  Maiden  lane,  a  set 
of  diamond  studs  upon  a  like  pretense,  and  on  the  twenty-fifth 
November,  two  watches  of  Reuben  8.  Middleton,  none  of  w^hieh 
were  returned. 

TT.  If".  Kintzing,  for  the  plaintiff  in  error.  It  is  not  larceny  if 
the  owner  of  personal  property  intends  to  part  with  the  property 
and  delivers  the  possession  absolutely,  although  he  has  been  induced 
to  part  with  it  by  fraudulent  means.  {Smith  v.  The  PeopUy  63  N. 
Y.,  Ill ;  Boss  V.  The  People^  5  Hill,  294;  Lewer  v.  Commcmr- 
wealth,  15  Serg.  &  Rawle,  93;  2  East  P.  C,  668,  and  cases  cited ; 
Wharton  Am.  Or.  Law  [6th  rev.  ed.],  1780 ;  Archibald's  Crim. 
PL,  896 ;  1  Russell  on  Crimes,  663 ;  Com.  v.  James,  2  B.  & 
H.  Ldg.  Cr.  Oases  [2d  rev.  ed.],  181,  204;  Blunt  v.  Com., 
4  Leigh,  689;  Rex  v.  Jacksoti,  1  Moody  0.  C,  119;  Mowrey 
V.  Walsh,  8  Cow.,  238;  Regina  v.  Barnes,  2  Den.  C.  C, 
59;  Reg.  v.  Thomas,  9  Carr.  &  P.,  741;  Reg.  v.  Adams, 
1  Den.  C.  C,  38;  Rex  v.  Adams,  Russ  &  Ry.  C.  C,  225.) 
If  the  party  be  guilty  of  no  trespass  in  taking  the  goods,  he  cannot 
be  guilty  of  felony  in  carrying  them  away.  (1  Hawkins  P.  C.,§  1, 
p.  208  ;  Reg.  v.  Middleton,  12  Cox's  Crim.  Cases,  260 ;  People  v. 
McDonald,  43  N.  Y.,  61 ;  2  Russell  on  Crimes  [6th  ed.],  35 ; 
HUderbrand  v.  The  People,  66  N.  Y.,  394.)  There  was  not 
BuflScient  trespass  to  constitute  larceny.  {Reg.  v.  Thomas,  9 
Carr.  &  Payne,  741 ;  English  Am.  Law  Rep.,  314.)  It  is  well 
settled  that  stolen  property  can  at  all  times  be  reclaimed  by  the 
owner,  although  it  may  have  been  purchased  by  an  innocent 
purchaser,  in  good  faith  and  for  a  consideration.  That  is  upon 
the  theory  that  he  has  never  voluntarily  parted  with  his  prop- 
erty ;  the  title  to  the  same  still  remains  in  him.  Did  the 
prosecutor  in  case  at  bar  part  with  his  property  in  the  jewelry! 
When  he  gave  the  articles  of  jewelry  into  the  possession  of  the 
accused,  he  gave  him  the  right  to  sell  and  dispose  of  them  to  a 
customer,  to  convey  title  to  the  purchaser.  Certainly  the  accused 
must  have  had  property  in  the  jewelry ;  otherwise  he  could  not  con- 
vey it ;  and  if  the  accused  had  sold  the  jewelry,  the  original 
owner  never  could  recover  the  specific  articles,  or  the  price  of 
them,  from  the  purchaser.  It  is  well  settled  that  testimony  of  the 
Hun  — Vol.  IV.        66 
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prisoner's  guilt  or  participation  in  the  commission  of  a  crime, 
wholly  unconnected  with  that  for  which  he  is  put  on  trial,  cannot 
be  admitted.  (Roscoe's  Crim.  Ev.  [7th  ed.],  92,  and  note ;  Com.  v. 
Callj  21  Pick.,  215 ;  Dunn  v.  State,  2  Ark.,  229 ;  Bottamley  v. 
United  StateSyl  Story,  135.)  Therefore,  it  is  not  allowable  to 
show,  on  the  trial  of  an  indictment,  that  the  prisoner  has  a  general 
disposition  to  commit  crime.  (1  Roscoe's  Grim.  Ev.,  57;  1  Leigh, 
574 ;  Barbour's  Crim  Law  [2d  ed.],  395.)  Nor  is  it  competent  to 
prove  other  acts,  going  to  establish  another  distinct  offense,  for  the 
purpose  of  raising  an  inference  that  prisoner  has  committed  the 
offense  for  which  he  is  on  trial.  (2  Russell  on  Crimes  [6th 
ed.],  776.)  No  principle  of  law  is  better  settled  than  that  the  law 
presumes  every  citizen  to  be  a  person  of  good  character,  and  tliat, 
on  the  trial  of  a  criminal  action,  the  prosecutor  can  in  no  way 
impugn  the  defendant's  character,  unless  such  defendant  puts  his  or 
her  character  in  issue.  '  (People  v.  Bodme,  1  Den.,  291 ;  People  v. 
White,  24  Wend.,  520;  People  v.  White,  14  id.,  167;  People  v. 
White,  14  id.,  112;  People  v.  Zamb,  2  Keyes,  378;  State  v. 
O^Neil,  7  Iredell,  251 ;  Ackly  v.  PeopU,  9  Barb.,  69 ;  Common- 
wealth  V.  Hardy,  2. Mass.,  317;  3  Greenl.  on  Ev.,  25;  1  Phillips 
on  Ev.,  177,  145.) 

Horace  RvsseU,  assistant  district  attorney,  for  the  people.  Where 
with  the  animus  furandi  a  person  obtains  consent  to  his  tevofo- 
rs,r J  possession  of  property  and  then  converts  it  to  his  own  use,  he 
is  acting  against  the  will  of  the  owner  and  is  a  trespasser.  (7^ 
People  t,  Hildehrand,  56  N.  Y.,  394 ;  ITie  People  v.  Smiihy  53 
id.,  Ill ;  The  People  v.  McDonald,  43  id.,  61 ;  The  PeopU  v. 
CM,  1  Denio,  120 ;  Lewer  v.  The  Comm^mweaUh,  15  S.  &  R.,  98 
1  Hawkins  P.  C,  chap.  33,  §  9,  p.  509  ;  2  Russell  on  Crimes,  22 
StarJde^s  case,  7  Leigh,  752 ;  Reg.  v.  Slowly.  12  Cox  Cr.  C,  269 
Reg.  V.  Bird,  id.,  257  ;  Rex  v.  Staidey,  Russ.  &  Ryland,  305  ;  The 
State  V.  WaUon,  41  N.  H.,  533  ;  The  Stale  v.  Humphrey,  32  Vt, 
569  ;  Welsh  v.  The  People,  17  111.,  339  ;  see  2  Bishop's  Crim.  Law 
[5th  ed.],  444,  §  811,  and  notes,  where  the  cases  are  col- 
lated.) The  transaction  which  was  the  subject  of  this  prosecution 
being  one  of  the  many  done  in  pui-suance  of  the  general  intent, 
proof  of  the  other  transactions  establishing  the  general  intent  was 
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admissible.  {Woodv,  The  United  States,  16  Pet.,  360;  Wharton 
Grim.  Law  [6th  ed.],  650  ;  Corn.  v.  Eastman^  1  Gush.,  189  ;  Com.  v. 
Tuckerman,  10  Gray,  173 ;  Reg.  v.  Richardson,  8  Cox,  448 ;  Com. 
V.  Stone,  4  Mete.,  43  ;  Com.  v.  Jenlcims,  76  Mass.,  485  ;  Copperman 
Y.  The  People,  56  N.  T.,  591 ;  Bidsclwffshy  v.  The  People,  MS.; 
1  Bishop  on  Or.  Pro.,  666,  and  cases  cited.) 

Daniels,   J. : 

It  appeared,  upon  the  trial,  that  the  prisoner,  on  the  24th  of 
November,  1874,  sent  what  was  known  as  a  memorandum  order  to 
Charles  Kuhn  &  Co.,  jewelers,  carrying  on  business  at  No.  18 
John  street,  in  the  city  of  New  York,  for  six  pair  of  gold  band 
bracelets,  which  were  thereupon  sent  to  him  by  that  firm.  The 
prisoner  was  engaged  in  the  same  business  and,  in  its  transactions, 
the  order  was  designed  and  understood  to  be  an  application  for  the 
articles  mentioned  in  it,  for  the  purpose  of  showing  them  to  a 
castomer,  and  enabling  him  to  inspect  them  and  select  out  of  the 
number  sent,  which,  if  either,  he  would  take,  and,  if  he  accepted 
either,  that  the  money  for  that,  with  the  remainder  of  the  articles, 
should  be  returned  to  the  persons  sending  them  on  the  order.  And 
the  evidence  tended  very  directly  to  show  that  such  was  the  charac- 
ter of  this  transaction  between  the  prisoner  and  Kuhn  &  Co.  But 
neither  the  articles  sent  to  him,  nor  the  money  for  either  of  them, 
were  at  any   time  returned  by  him. 

Upon  these  facts  it  was  objected  by  the  prisoner's  counsel  that 
he  could  not  be  convicted  of  larceny,  because,  upon  the  delivery 
of  the  articles,  both  the  title  to  them,  and  their  possession,  passed 
to  him.  But  this  position  cannot  be  maintained,  for  the  title  cer- 
tainly did  not  pass.  The  property,  under  the  arrangement,  remained 
in  Kuhn  &  Company  in  all  the  articles  not  sold  by  the  prisoner. 
He  had  the  power  to  sell  and  transfer  the  title  to  such  of  the  articles 
as  he  might  dispose  of  in  that  manner.  But  until  a  sale  was  made, 
the  title  was  in  no  respect  changed.  It  continued  uninterruptedly 
in  the  persons  from  whom  they  were  procured,  as  long  as  no  sale 
was  made  by  the  prisoner.  That  was  clearly  the  design  and  effect 
of  the  transaction.  It  was  not  its  purpose,  that  the  title  in  any 
event  should  pass  to  the  prisoner.  He  was  'the  mere  custodian  of 
the  property  for  the  persons  sending  it  to  him ;  and  if  he  acquired 
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that  feloniously,  for  the  purpose  of  depriving  the  owners  of  it  by 
means  of  the  artifice  he  made  use  of  to  obtain  it,  that  was  sufficient, 
within  the  rule  sanctioned  by  the  authorities,  to  constitute  the 
crime  of  larceny.  (Whart.  Grim.  Law  [4th  ed.],  1847-1862; 
Hilderhrand  v.  People,  8  S.  C,  19;  56  N.  Y.,  394;  Sniiih 
V.  People^  53  id.,  111.)  Whether  he  did  or  not  was  a  question  for 
the  jury  under  the  evidence  given  in  the  case,  and  that  was  fairly 
submitted  to  them  for  their  determination.  The  distinction  between 
this  class  of  cases,  and  obtaining  -property  by  means  of  false  pre- 
tenses, seems  to  consist  in  the  circumstance,  that  in  the  latter  the 
owner  intends  to  part  with  his  title  with  the  change  of  custody, 

while  in  the  former  no  intention  of  that  kind  exists. 

The  people  were  allowed  to  show  that  the  prisoner,  on  the  same 
day  and  the  day  following  that  on  which  he  procured  these  articles 
from  Kuhn  &  Company,  in  the  same  way  and  by  similar  means, 
procured  other  articles  of  jewelry  from  other  persons,  and  appro- 
priated them  to  his  own  use.  This  evidence  was  offered  and 
received  for  the  simple  purpose  of  establishing  his  intent  to  be 
felonious  in  obtaining  those  mentioned  in  the  indictment.  His 
counsel  excepted  to  the  ruling  under  which  it  was  admitted,  and 
now  relies  upon  the  exception  for  the  reversal  of  the  conviction. 
By  the  evidence  which  was  excepted  to,  it  appeared  that  the 
prisoner,  on  the  twenty-fourth  of  November,  obtained  from  Smith 
&  Hedges,  jewelers  in  Maiden  lane,  a  set  of  diamond  studs,  worth 
$500,  on  a  representation  that  he  had  a  customer  for  them ;  and  on 
the  next  day,  the  twenty -fifth,  procured  from  R,  S.  Middleton, 
another  jeweler  in  the  same  street,  two  gold  watches  on  a  similar 
representation ;  all  of  which  were  to  be  i-etumed  by  him  unless  they 
were  purchased  by  the  customers,  and  in  that  event,  the  money  was 
to  be  returned  instead  of  the  article  it  might  be  received  for.  The 
three  transactions  occurred  within  two  days,  and  the  similarity  in 
their  leading  features  and  characteristics,  justified  the  conclusion 
that  they  were  pervaded  and  controlled  by  the  same  general  inten- 

/^tion.  It  was  one  intent,  manifested  by  three  distinct  acts^  Bnt 
that  so  far  connected  them  as  to  render  them  all  manifestations  of 
the  same  purpose.  It  combined  them  in  one  felonious  plan,  each 
of  which  was  but  a  portion  of  its  execution.  And  the  several  acts 
were  allowed  to  be  shown,  in  order  to  enable  the  jury  to  determine 
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what  was  the  intention  of  the  prisoner  in  the  one  which  wad  the 
sabject  of  the  indictment.  That  was  the  gist  of  the  crime  it  was 
charged  he  had  committed,  and,  ordinarily,  proof  of  its  existence 
must  depend  apon  the  circumstances  attending  the  transaction. 

In  other  cases  where  the  intention  with  which  an  act  has  been 
performed  has  been  a  material  circumstance  to  be  ascertained,  evi- 
dence of  this  description  has  been  received.  Where  goods  have 
been  obtained  by  means  of  fraudulent  representations,  it  has  been 
held  that  as  the  intent  is  a  fact  to  be  arrived  at,  it  is  competent  to 
show  that  the  party  accused  was  engaged  in  other  similar  frauds 
about  the  same  time ;  provided  that  the  transactions  are  so  con- 
nected as  to  time,  and  so  similar  in  their  other  relations,  that  the 
same  motive  may  reasonably  be  imputed  to  them  all.  {HaU  v. 
NayloTj  18  N.  Y.,  588,  589 ;  Hennequin  v.  Naylor,  24  id.,  139 ; 
AUUon  V.  M(itthzeu,  3  Johns.,  235 ;  Hankin  v.  BlackweUj  2 
Johns.  Gas.,  198 ;  Bidschofsky  v.  People^  10  S.  C,  40 ;  Com. 
V.  Eastman^  1  Gush.,  189.)  The  same  thing  is  very  common 
for  the  purpose  of  establishing  guilty  intent  on  trials  for  passing 
counterfeit  money,  and  in  other  cases  mentioned  in  section 
15,  volume  3,  of  Greeuleaf  on  Evidence.  In  Stuart  y.  Lovd  (2 
Stark.,  84)  Lord  Ellbnbosouoh  declared  that  there  was  no  doubt 
but  that  other  libelous  publications  would  be  admissible  in  proof 
of  the  intent,  on  the  trial  of  an  indictment  for  a  libel.  And  in  Reg. 
V.  Dossett  (2  Car.  &  Kir.,  306),  on  an  indictment  for  feloniously 
setting  fire  to  a  rick  of  wheat-straw,  proof  was  allowed  to  show 
that  it  had  been  previously  set  on  fire  by  the  prisoner  firing  a  gun 
very  near  to  it.  In  that  case  Justice  Maule  held,  that  in  many 
eases  it  is  an  important  question  whether  a  thing  was  done  acci- 
dentally or  willfully.  If  a  person  were  charged  with  having  willfully 
poisoned  another,  and  it  were  a  question  whether  he  knew  a  certain 
white  powder  to  be  poison,  evidence  would  be  admissible  to  show 
that  he  knew  what  the  powder  was,  because  he  had  administered 
it  to  another  person  who  had  died,  although  that  might  be  proof  of 
a  distinct  felony.  In  the  cases  of  uttering  forged  bank  notes, 
knowing  them  to  be  forged,  the  proofs  of  other  utterings  are 
received  to  show  the  intent,  while  all  are  distinct  felonies.  Several 
cases  are  added  in  a  note  to  this  decision,  fully  sustaining  the 
principle  mentioned   by   the  court.  %- 
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The  case  of  JReg.  v.  Richardson  (2  Fost.  &  Fin.,  343)  is  still 
more  analogous  to  the  present  one.  The  trial  was  for  embezzle- 
ment, and  evidence  was  offered  of  similar  errors  in  the  prisoner's 
account,  before  and  after  those  forming  the  subject  of  the  charges. 
This  was  objected  to  on  his  part,  but  the  proof  was  held  to  be 
proper,  and  it  was  received  by  the  court. 

And  a  decision  quite  similar  was  made  on  the  trial  of  an  indict- 
ment for  the  same  offense,  in  the  case  of  Com.  v.  Tuckervxam,  (10 
Gray,  173).  The  case  of  Reg.  v.  Geering  (18  Law  Jour.  [M.  C], 
215)  went  quite  as  far  as  the  court  did  upon  the  trial  of  the  prisoner. 
That  was  an  indictment  for  murder  by  means  of  arsenic ;  and  the 
prosecution  proposed  and  was  allowed  to  show,  on  the  trial  of  the 
prisoner  for  poisoning  her  husband  by  arsenic  given  him  in  tea 
prepared  by  her,  that  arsenic  had  been  taken  into  the  stomach  of 
three  of  her  sons  at  other  times ;  that  two  of  them  had  died  of 
poison,  and  that  the  symptoms  of  all  the  four  parties  were  the 
same ;  that  they  all  lived  with  the  prisoner,  and  formed  part  of  her 
family ;  that  she*  generally  made  the  tea  for  them,  cooked  their 
victuals,  and  distributed  the  same  to  them  on  their  leaving  the 
house  to  go  to  their  work  in  the  morning.  Pollock,  C.  B.,  held 
this  evidence  proper,  and  stated  that  Aldebson  and  Talfourd  con- 
curred with  him.  He  added  in  his  decision,  that  it  was  not  inad- 
missible by  reason  of  its  having  a  tendency  to  prove  a  subsequent 
felony. 

Moggs  case  (4  C.  &  P.,  364)  was  disposed  of  under  the  same 
principle.  The  prisoner  was  indicted  for  administering  arsenic  to 
horses,  and  the  prosecution  was  allowed  to  show,  as  evidence  of 
his  intent,  that  it  had  been  done  by  him  on  other  occasions. 
Hinckworth's  case  was  an  indictment  for  robbery.  The  prisoner 
went  witli  a  mob  to  the  prosecutor's  house,  and  one  of  the 
mob  went  to  him,  and  civilly,  and,  as  he  believed,  with  good  inten- 
tion, advised  him  to  give  them  something  to  get  rid  of  them,  which 
he  did.  To  show  that  this  was  not  bona  fide  advice,  but  simply 
a  mode  of  robbing  the  prosecutor,  evidence  was  received  of  other 
demands  of  money  by  the  same  mob,  at  other  houses,  at  different 
periods  of  the  same  day,  when  some  of  the  prisoners  were  present 
And  it  was  held  by  Parke,  J.,  to  be  proper,  after  a  conference 
with  Vaughan  and  Alderson,  and  in  which  Lord  Tknterden  con- 
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cnrred.     Other  cases  of  the  same  general  tenor  will  be  found  in 
EoBCoe's  Criminal  Evidence  (5th  Am  ed.),  81-83,  94,  95. 

The  evidence  which  was  received  by  the  conrt  on  the  trial  of  the 
prisoner,  seems  to  have  been  within  the  principle  maintained  by 
these  authorities.  If  other  criminal  acts  can  be  received,  as  they 
most  certainly  have  been,  with  the  sanction  of  the  courts,  for  the 
purpose  of  proving  the  intent  with  which  the  act  charged  as  crim- 
inal was  committed,  no  good  reason  exists  for  excluding  it  in  prose- 
cutions for  larceny.  The  intent  is  the  vital  fact  to  be  ascertained ;  / 
and  other  acts,  plainly  within  one  common  purpose  or  design,  have 
been  allowed  as  legal  evidence  of  it.  In  treason,  murder,  robbery, 
arson,  embezzlement,  fraud,  receiving  stolen  goods  {Copperman  v. 
People^  8  S.  C,  15;  56  N.  T.,  591),  and  other  cases,  such 
acts,  as  proof  of  intent,  have  been  received,  and  no  reason  appears 
why  larceny  should  not  be  included  ii>  the  same  principle. 
The  prisoner's  counsel  insists  that  it  was  a  violation  of  the 
rule  precluding  the  prosecution  from  proof  of  bad  character, 
when  no  evidence  on  that  subject  was  given  on  his  part.  That  rule 
does  not  include  direct  evidence  of  the  prisoner's  guilt.  It  relates  \ 
to  general  proof  of  character,  and  nothing  else.  \  Facts  tending  to 
prove  the  accused  guilty  of  a  specific  crime,  may  incidentally  affect 
his  character,  as  they  certainly  would,  but  that  is  no  reason  why 
they  cannot  be  proved.  If  it  were,  no  person  could  ever  be  proved 
guilty  of  a  crime  which  he  himself  did  not  confess.  The  *proof 
offered  and  received  by  the  court  was  that  of  a  fact  constituting  a 
material  ingredient  of  crime.  It  was  direct  proof  of  guilt  in  no 
sense  in  conflict  with  the  rule  invoked  in  support  of  the  exception 
taken.  The  object  of  it  was  to  show  that  the  prisoner  was  probably 
actuated  by  one  general  intention  including  all  the  property  he 
managed  to  obtain  on  the  three  different  occasions,  and  it  had  a 
direct  tendency  to  exhibit  the  nature  and  character  of  that  intent. 
It  was  received  solely  for  that  purpose,  and  directly  tended  to  show 
an  intention  to  steal  when  the  property  was  procured  which  was 
the  subject  of  the  trial.  The  prisoner  was  rightly  convicted,  and  ' 
the  judgment  should  be  affirmed. 

Davis,  P.  J.,  and  Beady,  J.,  concurred. 

Judgment  aflSu'med. 
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rr^i     SIGISMUND  SCHWAB,  Plaintiff  in  Error,  v.  THE  PEOPLE 
^'         OF  THE  STATE  OF  NEW  YOKK,  Defendants  in  Error, 

SeUing  Uguor  wWwut  Ucense  —  Indictment — Chapter  578,  LaiM  of  IQQQ^ chapter 
175,  Laws  of  1870  —  Eepeal  of  repeaUng  law — effect  cf, 

Altbough  section  15  of  chapter  628  of  the  Laws  of  1857,  was,  by  chapter  378 
of  1866,  rendered  inapplicable  to  the  city  of  New  York,  yet  the  latter  statute 
was  repealed  by  chapter  175  of  1870,  and  the  former  statute  restored. 

When  a  statute  repealing  a  preceding  statute  is  itself  repealed,  the  original  net 
is  revived  and  continues  in  force  from  that  time. 

In  an  indictment  for  selling  liquor  without  a  license,  it  is  sufficient  to  allege  that 
the  liquor  was  sold  in  the  Ninth  ward  of  the  city  of  New  York,  to  be  drank 
in  the  house,  store,  shop  and  place  of  the  sellerj  without  stating  the  name  of 
the  street  or  the  number  of  the  house. 

It  is  not  necessary,  to  constifute  an  offense  imder  the  statute,  that  the  wine  should 
be  intoxicating. 

Writ  of  error  to  the  Court  of  Oyer  and  Terminer,  held  in  and 
for  the  county  of  New  York,  to  review  the  conviction  of  the 
plaintiff  in  error  for  violation  of  the  excise  laws,  in  selling  wine 
without  a  license. 

John  McKeoriy  for  the  plaintiff  in  error.  The  prosecution  should 
aver  the  number  of  the  house  and  the  street  in  which  the  offense 
was  committed.  {State  v.  G(yf*e^  34  N.  H.,  610;  State  v,  Allen, 
R.  M.  Charlton,  618;  11  Hargrave  State  T.,  299;  Com.  v.  Cook, 
13  B.  Mon.,  149;  1  Hale's  P.  C,  617,  526,  535;  2  id.,  170;  Peo- 
ple V.  Allen,  5  Denio,  79  ;  Chitty  Cr.  Pleadings,  200 ;  Bishop  on 
Cr.  Proceedings,  75  ;  Wharton  Cr.  Law,  §  682,  265.)  The  court 
erred  in  refusing  to  charge  that  the  prosecution  having  failed  to 
prove  that  Rhine  wine  is  of  intoxicating  nature  (a  strong  and  spir- 
ituous liquor),  the  defendant  should  be  acquitted.  {Board  of 
Tompkins  v.  Taylor,  21  N.  Y.,  177 ;  Nevin  v.  Lad/rue,  3  Denio, 
450.) 

B.  K.  Phelps,  for  the  defendants  in  error.  The  indictment 
need  not  allege  the  price  for  which  the  liquor  was  sold.  {State  v. 
Downer,  21  Wis.,  274;  Cochran  v.  I^te^  26  Texas,  678;   Wrodc- 


Digitized  by 


Google 


SCHWAB  V.  PEOPLE.  521 

Fibst'Defakthent,  May  Term,  1876. 

ley  V.  State,  1  Clarke  [Iowa],  172  ;  State  v.  Muntz,  3  Kan.,  383  ; 
Siaie  v.  Fanning,  38  Mo.,  359 ;  Coinm.  v.  Thayer,  8  Met.,  526 ; 
People  V.  Adams,  17  Wend.,  475.)  It  was  sufBcient  to  allege 
that  the  offense  was  committed  in  the  Ninth  ward  of  the  city 
of  New  York,  (Bishop  Stat.  Crimes,  §  385 ;  State  v.  JSTioBOfi, 
18  Vt.,  70 ;  Rose.  Cr.  Ev.  [7  Am.  ed.],  89 ;  Archb.  Cr.  PI. 
[13th  Lond.  ed.],  749  ;  1  Whart.  Cr.  Law  [7th  ed.],  §§  277-280  ; 
£eff.  V.  Brooke,  Carr.  &  M.,  543 ;  Bex  v.  Perkins,  4  Carr.  & 
Payne,  363 ;  Rex  v.  Napper,  1  Moody  C.  C,  44.)  The  failure  of 
the  commissioners  to  establish  a  rate  for  licenses  was  no  defense 
to  the  prisoner.  {Commonwealth  v.  Blackington,  41  Mass.,  352; 
City  Council  of  Charleston  v.  HoUenhack,  3  Strob.,  355;  City 
Council  of  India/napoUs  v.  PairchUd,  1  Carter  [Ind.],  315 ;  State 
V.  Jamison,  23  Mo.,  330 ;  State  v.  Dovmer,  21  Wis.,  274 ;  Mayor 
and  Aid.  v.  Mason,  1  Abb.  Pr.,  334;   S.  C,  4  E.  D.  Smith,  142.) 

Daiiisls,  J. : 

The  defendant  in  error  was  convicted  of  a  misdemeanor,  com- 
mitted by  selling  wine  without  license,  in  a  quantity  of  less  than 
five  gallons,  to  be  drank  upon  his  premises.  The  indictment  was 
found  under  the  act  of  April  16, 1857,  By  that  act  it  was  pro- 
vided that  whoever  shall  sell  any  strong  or  spirituous  liquors  or 
wines,  to  be  drank  in  his  house  or  shop,  or  any  out-house,  yard  or 
garden  appertaining  thereto,  or  shall  suffer  or  permit  any  such 
liquors  or  wines  sold  by  him,  or  under  his  direction  or  authority, 
to  be  drank  in  his  house  or  shop,  or  in  any  out-house,  yard  or  gar- 
den thereto  belonging,  without  having  obtained  a  license  therefor, 
as  an  inn,  tavern,  or  hotel  keeper,  shall  forfeit  fifty  dollars  for 
each  offense.  (2  R.  S.  [5th  ed.],  942,  §  15.)  And  a  violation  of 
this  provision  has  been  held  to  be  a  misdemeanor.  {Behun  v.  Peo- 
ple, 17  N.  T.,  516.) 

But  the  counsel  for  the  plaintiff  in  error  objects,  that  this  section 
of  the  statute  has  been  rendered  inapplicable  to  the  county  of  New 
York ;  and  that  was  probably  the  case  while  chapter  578  of  the 
Laws  of  1866  remained  in  force.  (Vol.  2,  Laws  of  1866, 1242.) 
But  that  was  expressly  repealed  by  section  6  of  chapter  175  of  the 
Laws  of  1870  (vol.  1,  Laws  of  1870,  458) ;  and  that  section  declared 
that  the  act  of  April  16, 1857,  should  be  and  remain  in  full  force 
Hun— Vol.  IV.        66 
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and  effect  throughout  the  State,  so  far  as  it  was  uot  inconsistent  or 
in  conflict  with  the  provisions  of  the  act  of  1870.  It  is  not  objected 
that  any  conflict  or  inconsistency  exists  between  section  14  of  the 
act  of  1857,  being  the  one  already  referred  to,  and  the  provisions 
contained  in  the  act  of  1870.  But  as  a  large  number  of  acts  were 
passed  on  the  16th  of  April,  1857,  and  the  particular  act  intended 
to  be  revived  was  not  mentioned  in  section  6  of  the  ^t  of  1870,  it 
is  objected  that  this  section  did  not  have  the  effect  of  rendering 
the  act  regulating  the  sale  of  strong  and  spirituous  liqnors  and 
wines,  passed  on  that  day,  applicable  to  the  city  and  county  of 
New  York.  The  reference  to  the  act  designed  to  be  affected  by 
this  provision,  was  by  no  means  certain  or  definite  in  its 
character.  But  as  the  act  repealed  by  the  section  mentioned, 
modified  in  important  respects  the  act  regulating  the  sale  of 
liquors  and  wines,  enacted  in  the  year  1867,  it  is  evident  that  the 
latter  was  what  the  legislature  intended  to  be  understood  by  the 
reference  it  made  to  the  act  passed  April  16,  1857.  It  was  the  only 
act  passed  on  that  day  in  any  way  relating  to  or  affecting  the  sale  of 
strong  or  spirituous  liquors  or  wines  ;  and  as  the  act  of  1870  regu- 
lated the  same  subject  in  part,  its  adoption  must  have  been 
intended,  by  the  provision  which  was  made  by  that  act,  for  the 
restoration  of  the  preceding  law,  as  long  as  both  were  required  for 
the  completion  of  the  system.  Even  though  the  reference  was 
obscure,  as  long  as  the  intent  of  the  legislature  was  manifested 
with  reasonable  clearness,  the  statute  should  be  construed  so  as  to 
carry  it  into  effect.  But,  even  if  the  reference  was  so  uncertain  as 
to  be  incapable  of  being  maintained,  the  result  would  not  be  of  the 
slightest  benefit  to  the  plaintiff  in  error,  for  the  act  of  1857  was 
revived  by  the  mere  repeal  of  the  act  of  1866.  The  rule  upon  that 
subject  is,  that  when  a  statute  repealing  a  preceding  statute  is 
itself  repealed,  the  original  act  is  revived,  and  continues  in  force 
from  that  time.  (Sedgwick  on  Statutory  and  Const.  Law,  137, 
and  cases  referred  to.)  In  either  view,  the  objection  taken  is 
without  the  least  color  of  support.  No  doubt  can  be  entertained 
that  the  section  of  the  act  of  1857,  already  quoted,  was  appli- 
cable to  the  city  of  New  York  when  the  sale  was  made  for  which 
the  conviction  was  had. 

The  indictment  was  in  the  usual  form  for  the  sale  of  spirituous 
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liquor  or  wine  without  license.  {Hodgman  v.  People^  4  Denio, 
235;  People  v.  Town%ey^  6  id.,  70.)  It  contained  the  averment  in 
the  first  count,  that  the  sale  was  made  in  the  Ninth  ward  of  the 
city  of  New  York,  to  be  drank  in  the  house,  store,  shop  and  place 
of  the  seller,  the  plaintiff  in  error.  And  that  was  all  that  was  required 
in  this  respect  to  bring  the  case  within  the  restraint  imposed  by  the 
statute.  (Whart.  Am.  Crim.  Law  [4th  ed.],  §§  277,  284.)  It 
full}"  apprised  the  plaintiff  in  error  of  the  nature  of  the  accusation 
made,  and  of  the  time  and  place  where  it  would  be  claimed  by  the 
prosecution  the  offense  had  been  committed  by  him.  The  fact  that 
the  commissioners  had  not  determined  the  amount  which  should  l3e 
charged  for  licenses,  was  no  defense  to  the  indictment.  The  offense 
consisted  in  selling  without  license,  with  liberty  to  the  purchaser 
to  drink  the  article  sold  in  the  house  or  shop  of  the  seller.  It  was 
in  no  respect  rendered  dependent  on  the  conduct  of  the  commission- 
ers, but  resulted  solely  from  that  of  the  accused. 

The  objection  taken  to  the  proof  given  by  the  prosecution  to 
show  that  the  seller  had  no  license,  cannot  be  sustained ;  for  no 
such  proof  was  required  to  be  given  to  make  out  the  people's  case. 
(1  Greenleaf  on  Evidence  [7th  ed.],  §  79;  FUmmg  v.  People^ 
27  N.  T.,  329,  334.)  And  defective  evidence  as  to  the  fact,  even 
if  it  had  been  given,  could  work  no  possible  injury  to  the  accused ; 
and  besides  that,  he  himself  swore  that  he  had  no  license. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge  the 
jury  that  they  must  acquit  the  accused,  because  the  prosecution 
failed  to  prove  that  the  wine  sold  was  of  an  intoxicating  nature. 
The  instruction  was  properly  declined,  because  the  statute  did  not 
require  that  to  be  shown  in  order  to  create  the  offense  charged. 
By  the  provision  made  upon  this  subject,  if  strong  or  spirituous 
liquor  or  wine  was  sold,  to  be  drank  in  his  house,  shop,  out-house, 
yard,  or  garden  appertaining  thereto,  by  the  accused,  without  license, 
the  case  was  made  out.  The  statute  did  not  require  the  wines  to 
be  shown  to  be  intoxicating  for  that  purpose.  It  is  sufficient  if 
wine  to  be  drank  be  sold  under  the  prohibited  circumstances.  The 
case  of  Cammissionere  of  Excise  v.  Taylor  (21  N.  Y.,  173),  affords 
the  plaintiff  in  error  no  assistance  on  this  point.  The  court,  in 
directing  that,  did  not  hold  that  proof  was  required  that  the  article 
was  intoxicating,  when  the  subject  of  the  sale  was  either  strong  or 
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spiritnous  liquor  or  wine,  but  it  was  there  held  that  strong  beer  was 
included  in  the  terms  strong  or  spirituous  liquors.  The  law,  in 
plain  terms,  prohibited  the  sale  of  wine  in  quantities  less  than  five 
gallons,  to  be  drank  on  the  premises  of  the  seller,  when  it  was  made 
without  license.  This  included  all  wines  used  for  drinking.  And 
the  terms,  as  well  as  policy  of  the  law  restrained  the  business  to 
those  persons  alone  who  should  be  licensed  to  carry  it  on.  The 
proof  tended  to  show  that  the  accused  sold  wine  in  a  less  quantity 
than  five  gallons,  to  be  drank  in  his  house  and  shop ;  and  that  was 
suflScient,  if  the  jury  believed  the  evidence,  as  long  as  he  had  no 
license,  to  make  out  the  case  against  him. 

An  exception  was  taken  to  certain  comments  made  in  the  charge, 
on  the  evidence  given  by  the  informer,  indicating  the  necessity 
which  existed  for  the  employment  of  such  persons,  to  secure  the 
enforcement  of  the  law,  and  to  require  persons  selling  wines  and 
liquors  in  small  quantities  to  take  out  licenses.  These  comments 
were  not  designed  to,  and  did  not,  withdraw  the  credit  which  might 
be  due  to  the  witness,  from  the  decision  and  control  of  the  jury. 
On  the  contrary,  they  were  informed  that  such  evidence  was  ordi- 
narily to  be  carefully  scrutinized,  and  that  they  were  the  sole, 
exclusive  and  uninfluenced  judges  of  the  credit  to  be  given  to  it 
With  this  qualification,  nothing  was  said  which  was  not  within  the 
peculiar  province  of  the  court,  or  that  the  accufeed  had  the  least 
reason  to  complain  of.  (Jackson  v.  Packard^  6  Wend.,  415; 
Durkee  v.  MarahaU^  7  id.,  312.)  The  case  was  correctly  disposed 
of  by  the  Court  of  Oyer  and  Terminer,  and  the  judgment  should 
be  afiSrmed. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed. 
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CHARLES  B.  WOOD,  Plaintiff,  v.  LUOY  D.  FISK, 

EXBCUTEIX,   ETC.,    DeFENDAKT. 

Cfarfo,  §  ^S5— death  of  mrety—UabUUy  of  estate  cf,  on  undertaking  required  by 

seetiondSS. 

An  action  may  be  maintained  against  the  estate  of  a  deceased  surety  who  was  a 
party  to  an  undertaking  given,  in  pursuance  of  section  385  of  the  Code,  to  stay 
proceedings  upon  a  judgment  during  the  pendency  of  an  appeal. 

GeUy  Y.  Binm  (49  N.  Y.,  385)  and  PiekeregiU  t.  Lahens  (15  Wall.,  140)  dis- 
tinguished. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term. 

The  plaintiff  recovered  a  judgment  against  William  Belden,  on 
the  20th  day  of  November,  1867,  for  $2,530.41.  An  appeal  was 
taken  by  the  defendant  from  the  judgment  to  the  General  Term ; 
and,  for  the  purpose  of  .obtaining  a  stay  of  proceedings  while  that 
was  pending,  James  Fisk,  Jr.,  and  W.  B.  Bradford  executed  an 
undertaking  in  the  form  prescribed  by  section  335,  of  the  Code  of 
Procedure.  The  judgment  was  reversed  by  the  General  Term,  and 
an  appeal  was  then  taken  by  the  plaintiff  to  the  Court  of  Appeals, 
where  the  decision  of  the  General  Term  was  reversed,  and  the 
judgment  as  it  was  originally  recovered  was  affirmed.  Judgment 
to  that  effect  was  duly  entered  on  the  9th  day  of  July,  1873. 
James  Fisk,  Jr.,  died  on  the  7th  day  of  January,  1872. 

After  the  judgment  of  affirmance  was  entered  on  the  decision  of 
the  Court  of  Appeals,  an  action  was  commenced  and  judgment 
recovered  by  the  plaintiff  against  Bradford,  on  the  undertaking 
given  by  himself  and  Fisk.  An  execution  was  issued  against 
property,  and  returned  unsatisfied  on  that  judgment ;  and  the 
plaintiff  thereupon  commenced  this  action  against  the  defendant,  as 
executrix  of  James  Fisk,  Jr.,  to  recover  the  amount  due  on  the 
judgment  against  Belden,  with  the  costs  of  the  appeal,  upon  the 
undertaking  executed  for  the  purpose  of  staying  the  plaintiff's  pro- 
ceedings when  the  appeal  was  taken.  The  court  on  these  facts  dis- 
missed the  plaintiff's  complaint,  and  ordered  the  exceptions  to  the 
decision  to  be  first  heard  at  the  General  Term. 
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JSastus  S.  Hansom^  for  the  plaintiff. 

EraBiu%  Cookey  for  the  defendant. 

Dani^s,  J.  • 

The  decision  made  by  the  learned  justice  who  presided  at  the 
Circuit,  was  designed  to  follow  and  apply  the  rule  maintained  by 
the  cases  of  Getty  v.  Binsse  (49  N.  Y.,  385),  and  PickeragiU  v. 
Lahens  (15  Wall.,  140).  Those  cases,  following  other  authorities 
referred  to  in  the  opinions,  liold  that  the  creditor's  remedy  for  the 
collection  of  his  debt  against  a  surety  is  extinguished  by  his 
decease ;  that  no  proceedings  can  be  maintained  for  its  recovery 
against  the  personal  representatives.  The  action  in  Getty  v.  Binsse 
(supra),  was  upon  a  joint  note  voluntarily  given  and  accepted  in 
that  form  ;  and  the  liability  of  the  estate  of  the  surety  upon  it  may, 
for  that  reason,  have  been  controlled  by  considerations  entirely 
inapplicable  to  the  undertaking  on  which  the  present  action  was 
brought.  In  PickersgiU  v.  Lahens  {supf*a)j  the  suit  was  upon  a 
bond  given  in  compliance  with  a  provision  contained  in  the  Revised 
Statutes  of  this  State,  prescribing  the  security  which  should  be 
required  to  justify  the  issuing  of  an  injunction  to  stay  proceedings 
at  law.  (3  R.  S.  [5th  ed.],  270,  §  70.)  That  statute,  in  terms, 
required  a  bond  conditioned  for  the  payment  to  the  plaintiff  in  the 
action  proposed  to  be  stayed,  of  all  moneys  which  he  might  recover 
in  such  action  for  debt,  damage  or  costs.  No  other  provision  was 
made  defining  the  extent  of  the  obligation  to  be  incurred  in  its 
execution.  And  as  the  instrument  required  was  one  of  a  fixed 
and  settled  nature,  upon  which  the  liability  of  the  persons  exe- 
cuting it  was  clearly  defined  by  the  principles  of  the  common  law, 
there  would  seem  to  be  no  impropriety  in  holding  the  surety  dis- 
charged, under  circumstances  ordinarily  attended  with  that  result, 
when  a  bond  has  been  executed  by  him.  By  providing  for  a 
bond  without  prescribing  its  effect,  that  was  left  to  be  determined 
by  the  common  law  so  far  as  it  applied  to  instruments  of  that  char- 
acter. The  statute  did  not  declare  under  what  circumstances  the 
sureties  might  be  discharged,  but  the  common  law  had  already  done 
that  when  the  enactment  was  made  that  a  bond  should  be  the 
instrument  to  be  taken.     And  as  that  law  was  neither  expressly  nor 
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impliedly  rendered  inapplicable,  ii  governed  the  liability  of  the 
Bureties,  as  it  did  in  all  bonds  so  far  as  the  statute  did  not  interfere 
with  it.  The  estate  of  the  surety  was  for  that  reason  properly 
relieved  from  liability,  because  the  statute  had  left  the  common 
law  applicable  to  the  ease,  by  omitting  to  declare  what  the  effect 
of  the  decease  of  the  surety  should  be  upon  his  obligation.  The 
same  principle  was  applied  to  a  joint  and  several  bond,  after  a  joint 
judgment  had  been  recovered  upon  it,  in*  the  case  of  The  United 
States  V.  Price  {9  How.  [U.  S.],  90),  under  circumstances  quite  similar 
in  their  effect.  But  the  present  action  was  brought  upon  an  instru- 
ment entirely  unknown  to  the  common  law.  It  was  purely  a  crea- 
ture of  the  statute,  devised  for  the  accomplishment  of  a  special  pui^ 
pose,  that  would  be  defeated,  at  least  in  part,  by  the  application  of 
this  principle  of  the  common  law.  Its  object  was  to  procure  for  the 
party  on  whose  behalf  it  was  given,  a  stay  of  all  proceedings  pend- 
ing the  appeal  taken  from  the  judgment,  and  to  render  the  persons 
executing  it  absolutely  liable  for  the  payment  of  the  amount 
recovered  by  an  affirmance,  if  the  appellant  failed  to  satisfy  it.  For 
thaj;  purpose  the  statute  required  that  it  should  be  executed  by  at 
least  two  sureties,  binding  them  to  the  effect  that  if  the  judgment 
appealed  from  or  any  part  thereof  should  be  affirmed,  or  the  appeal 
be  dismissed,  the  appellant  would  pay  the  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which  the 
judgment  should  be  affirmed,  in  case  it  should  be  affirmed  only  in 
part,  and  ^11  damages  awarded  against  the  appellant  on  the  appeal. 
(Code,  §  335.) 

It  was  clearly  the  design  of  the  legislature  to  provide  the 
respondent  with  a  complete  security  for  the  payment  of  the  judg- 
ment recovered  by  him,  if,  in  the  end,  it  should  be  either  partially  or 
wholly  affirmed.  And  that  would  be  entirely  defeated  in  case  of 
the  death  of  both  sureties,  an  event  which  in  no  instance  can  be 
altogether  improbable,  if  the  principle  governing  the  exoneration 
of  their  estates  at  common  law  should  be  held  controlling  in  the 
case.  The  law  provides  that  new  sureties  may  be  required  in  place 
of  those  who  may  become  insolvent  after  the  undertaking  has  been 
given.  But  it  has  required  nothing  of  that  kind  in  case  of  their 
decease,  unattended  with  insolvency.  And  that  omission  indicates 
it  to  have  been  the  judgment  of  the  legislature,  that  in  that  event 
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no  further  security  could  be  required  for  the  respondent's  pro- 
tection. While  if  the  common-law  principle  relied  upon  in  support 
of  the  decision  made  at  the  Circuit,  applied  to  such  a  case,  the 
judgment  would  still  be  stayed,  and  the  appeal  would  proceed  with- 
out any  security  whatsoever  existing  in  the  case.  The  provision 
made  for  this  security  could  not  have  been  designed  to  be  subject  to 
such  a  contingency,  and  yet  it  clearly  would  be,  if  the  common  law 
should  be  adopted  as  controlling  in  the  case. 

By  another  provision  of  the  Code,  the  lien  of  the  judgment  may 
be  entirely  removed  from  the  debtor's  property  during  the  pendency 
of  the  appeal,  when  the  undertaking  requisite  to  stay  execution 
has  been  given.  (Code,  §  282.)  And  that  certainly  would  not 
have  been  permitted,  if  the  liability  of  the  sureties  in  it  had 
been  designed  to  be  contingent  on  anything  else  than  the  result 
of  the  appeal.  If  it  had  been,  then  the  law  would  provide 
the  means  for  wholly  depriving  the  judgment  creditor  of  security 
for  its  payment,  instead  of  rendering  it  reasonably  certain  that 
the  debt  should  be  collected  if  the  judgment  proved  to  be 
correct.  That  would  be  clearly  inconsistent  with  the  object  .the 
legislature  intended  to  secure  by  requiring  the  undertaking  to  be 
given. 

The  law  prescribed  the  form  of  the  obligation  wliich  the  sureties 
were  required  to  incur  in  order  to  stay  the  proceedings  of  the 
successful  party  during  the  pendency  of  an  appeal  from  the  judg- 
ment recovered  by  him.  And  that  required  tliem  to  become  bound 
for  the  payment  of  the  judgment,  in  case  it  should  be  afiirmed, 
and  the  appellant  failed  to  pay  it.  That  was  the  only  contingency 
on  which  their  liability  was  rendered  dependent.  It  was  the 
express  design  of  the  legislature  that  they  should  become  bound  to 
that  effect.  And  that  would  be  defeated  if  the  death  of  either 
should  be  held  to  discharge  his  estate  from  all  the  consequences  of 
his  undertaking.  The  law  not  only  requires  no  such  construction, 
but  it  would  be  inconsistent  with  the  purpose  intended  to  be 
attained  by  means  of  its  enactment.  The  system  devised  was  a 
new  one,  intended  to  be  carried  into  effect,  as  far  as  that  could  be 
done,  by  means  of  its  own  provisions.  Upon  the  effect  of  the 
undertaking  which  was  entered  into,  they  are  reasonably  free  from 
doubt.     And  that  was,  that  the  sureties  should  pay  the  debt,  incase 
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the  judgment  was  aflSrmed  and  left  unpaid  by  tlie  appellant.  The 
liability  was  established  by  the  evidence  given  upon  the  trial  of 
this  cause,  and  a  verdict  should  have  been  directed  in  the  plaintiff's 
favor.  The  motion  made  in  his  behalf  must  be  allowed  to  prevail, 
by  setting  aside  the  verdict  and  directing  a  new  trial  of  the  action 
to  be  had. 

Davib,  p.  J.,  and  Bbadt,  J.,  concurred. 

Motion  for  new  trial  granted,  costs  to  abide  event. 


LUCAS  H.  WEETJEN  and  others,  Respondeots,  v.  THE  ST. 
PAUL  AND  PACIFIC  RAILROAD  COMPANY  and  othbes. 
Appellants. 

RaHroad  bonds — riglU  of  bondhddera  io  maintain  an  action  to  prevent  diversion 
cf  property  covered  by  a  mortgage  given  to  secure  them  —  bona  fide  pitrchaeera. 

This  action  was  brought  by  the  holders  of  certain  railroad  bonds,  secured  by  a 
mortgage  — which  provided  Uiat  all  property  subsequently  acquired  by  the 
company  should  become  part  of  the  property  covered  thereby  —  to  restrain  the 
fraudulent  diversion  of  certain  iron  rails  (subsequently  acquired  by  the  com- 
pany), under  a  resolution  of  the  board  of  directors  authorizing  one  of 
the  trustees  of  the  mortgage  to  sell^  pledge  or  dispose  of  the  same,  for  the 
purpose  of  raising  money  to  meet  past  and  future  estimates  for  the  construction 
account  of  the  extension  of  the  road.  Heid,  that  the  plaintiffs  were  entitled  to 
maintain  the  action,  and  that  a  temporary  injunction  was  properly  granted 
therein. 

Port  of  the  iron  had,  before  the  commencement  of  this  action,  been  pledged  with 
firms,  of  which  the  said  trustee  was  a  member,  to  secure  advances  made  thereon 
to  the  road.  Held,  that  the  knowledge  of  the  trustees  was  the  knowledge  of  the 
firms,  and  that  they  could  not  claim  to  hold  the  iron  as  bona  fide  purchasers 
without  notice. 

The  secretary  of  the  navy  is  authorized  under  the  act  of  congress  (14  IT.  S.  Stat. 
at  Large,  64,  §  1),  to  appoint  a  firm  in  London  to  act  as  his  agent  in  paying 
drafts  drawn  by  naval  officers,  and  he  may,  when  necessary,  exact  and  receive 
all  such  securities  as  he  can  obtain  to  protect  his  department  against  loss  by 
reason  of  the  apprehended  insolvency  of  such  firm. 


Appeal  from  orders  made  at  the   Special   Term,  continuing 
injunction  orders  during  the  pendency  of  the  action. 
Hun— Vol.  IV.  67 
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Thomas  H.  Hvhbard^  for  the  defendants  Moorhead  and  others. 
Bondholders  mast  seek  their  remedies  through  the  trustees  who 
represent  them.  {Coal  Co.  v.  Blatchford^  11  Wallace,  172,  177.) 
The  First  Division  Company  had  the  right  to  hold  and  use,  for  the 
construction  of  the  extension  roads,  all  the  property  leased  to  it 
by  the  St.  Paul  Company  (which  included  all  the  mortgaged  prop- 
erty), and  all  the  proceeds  of  the  $15,000,000  issue  of  bonds,  until 
there  should  be  a  default  in  paying  either  the  principal  or  interest 
of  said  bonds.  It  also  had  the  right,  under  the  mortgage,  to  sell 
equipment,  machinery  and  implements  covered  by  the  mortgage, 
but  unfit  or  unnecessary  for  use.  By  the  laws  of  Minnesota,  a 
mortgage  of  real  estate  is  a  mere  security  for  and  an  incident  to 
the  debt;  the  mortgagee  has  no  conveyable  interest  in  the 
mortgaged  premises  until  foreclosure  sale,  or,  at  least,  until  entry 
after  condition  broken.  {Hill  v.  Edward^^  11  Minn.,  22,  29; 
Greve  v.  Coffin,  14  id.,  346,  353 ;  Everest  v.  Fer^^,  16  id.,  26.) 
The  Supreme  Court  of  the  United  States  has  held  that,  when  such 
is  the  rule  of  the  State  courts,  a  mortgage  given  by  a  railroad  com- 
pany to  secure  its  bonds  only  confers  upon  the  mortgagee  or  the 
bondholders  a  right  to  proceed  against  the  mortgaged  property 
upon  a  given  contingency,  but  that,  meantime,  the  mortgaged 
property  belongs  entirely  to  the  company.  {The  Cleveland  and 
Ashtabula  Railroad  Company  v.  Commxmwe<dih  of  Penn,,  Int. 
Rev.  Rec.  of  Jan.  31st,  1874,  37,  38 ;  see,  also,  Pierce  v.  Emery^ 
32  N.  H.,  484,  514.)  If  the  mortgage,  so  far  as  it  relates  to  the  iron, 
is  treated  as  a  chattel  mortgage,  the  plaintiffs'  position  would  be  no 
stronger.  At  best,  they  would  then  be  mortgagees  of  chattels 
in  possession  of  the  mortgagor,  before  default,  and  under  a  mortgage 
reserving  to  the  mortgagor  a  power  of  sale.  {Gates  v.  Smith,  3 
Minn.,  31,  32;  Chqpard  v.  Bayard,  4  id.,  533,  540,  541.) 

Samuel  Boardmmi,  for  the  defendants  Woodruff  and  Hobinson. 

Edmund  H.  Smith  and  George  Bliss,  for  the  defendant  Cotter. 
The  agents  of  the  government  acted  in  good  faith,  and  without 
knowledge  of  any  alleged  lien  or  conflicting  daim  upon  the  iron. 
The  indicia  of  title,  the  warehouse  receipts,  were  negotiable,  and 
contained  nothing  to  give  the  agents  of  the  government  ground 
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for  suspicion  or  knowledge  of  any  irregularities  in  their  transfer. 

(Laws  N.  Y.,  1830,  ch.  179,  §  3 ;  Laws  K  T.,  1868,  ch.  326,  §  6; 

Rawls  V.  Deshler,  3  Keyes,  5Y2  ;  Dows  v.  Greeuj  24  N.  Y.,  638 ; 

Western  Trans.  Co.  v.  MarshaU,  6  Abb.  [N.  S.],  280.)  The  deposit 
of  public  money  with  Jay  Cooke,  McCulloch  &  Co.,  to  secure  the 
safety  of  which  the  secretary  obtained  title  to  the  iron,  was 
unquestionably  within  the  oflScial  power  and  duty  of  the  executive 
officer  of  the  government,  and  expressly  provided  for  by  the  fol- 
lowing statutes,  viz. :  Section  1,  act  of  14th  June,  1866  (14  Stat, 
at  Large,  64) ;  section  3620,  Revised  Statutes  United  States ;  sec- 
tion 1,  act  of  31st  January,  1823  (3  Stat,  at  Large,  723) ;  section 
3648,  Revised  Statutes  United  States.  The  secretary  of  the  navy 
has  supervision  of  and  control  over  the  disposition  of  the  public 
moneys  appropriated  to  the  use  of  the  navy  department.  (2 
Stot.  at  Large,  636;  3  id.,  567,  689.)  The  moneys  being,  there- 
fore, legally  deposited  by  the  secretary  for  the  use  and  advantage 
of  the  government,  and  being  in  no  sense  a  loan  to  or  deposit  for 
the  use  or  advantage  of  the  firm  of  Jay  Cooke,  McCulloch  <fe  Co., 
it  was  undoubtedly  the  duty  of  the  secretary  to  take  aU  means 
possible  to  ensure  its  safety.  {United  States  v.  Tingey^  4  Pet, 
128 ;  see,  also,  Dugan  v.  United  States^  3  Wheat.,  172 ;  United 
Staies  v.  Bradley^  10  Pet.,  359 ;  United  States  v.  Linn^  16  id., 
290;  Dixon  v.  United  States^  1  Brock.,  177;  United  States  v. 
Maurice^  2  id.,  96 ;  United  States  v.  Admrs.  of  Lane^  3  McLean, 
365 ;  NeHson  v.  Lagcm,  12  How.  [U.  S.],  98 ;  United  States 
v.  Mynderse^  11  Blatch.,  1;  United  States  v.  Eodsony  10  Wall, 
395.)  The  title  to  the  iron  having  been  properly  acquired  by 
the  secretary  of  the  navy,  the  court  cannot  interfere  with  or 
restrain  his  disposition  of  it,  as  is  indirectly,  but  no  less  practi- 
cally, sought  to  be  done  by  the  injunction  in  this  case.  The 
court  will  not  do  indirectly  what  it  cannot  do  directly.  {Sta;te 
qf  Mississippi  v.  Johnson^  4  Wall.,  475 ;  Mclntyre  v.  Wood^  7 
Cranch,  604;  Murhury  v.  Madison^  1  id.,  137;  McClung  v. 
Su^vvan,  2  Wheat.,  369 ;  Kendall  v.  United  States,  12  Pet.,  624; 
Decatur  v.  Pavlding,  14  id.,  497 ;  Comr.  of  Patents  v.  Whiteley, 
4  Wall.,  632;  and  see  13  Pet.,  608.)  The  duties  of  heads  of 
departments,  of  whom  the  secretary  of  the  treasury  is  one,  are 
mainly  judicial  and  discretionary,  rather  than  ministerial.    {Decatur 
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V.  PavMing^  supra;  Brasher  v.  Mason^  6  How.  [U.  S.],  101.) 
No  State  conrt  has  power  to  issue  the  writ  of  mandamus,  and,  by 
parity  of  reasoning,  the  writ  of  injunction,  against  an  officer  of  the 
United  States  for  any  purpose  whatever.  His  conduct  can  only  be 
controlled  by  the  power  that  created  him ;  and  because  oongreas 
has  not  seen  fit  to  confer  the  power  to  issue  the  writ  upon  the 
fefderal  courts,  it  cannot  be  considered  a  reserved  power  of  the  States. 
{McClury  v.  SUUman^  6  Wheat.,  618 ;  Kendall  v.  United  SiateSj 
12  Pet.,  617;  13  id.,  608;  Territory  v.  Lockwood,  3  Wall.,  239; 
Ladd  V.  Tudor,  3  Wood.  &  M.,  332.) 

EvarU,  Southmayd  ds  Choate,  for  the  plaintiffs. 

Daniels,  J. : 

This  action  has  been  brought  by  the  owners  of  mortgage  bonds, 
issued  by  a  corporation  known  as  the  First  Division  of  the  St  Paul 
and  Pacific  Railroad  Company,  secured  by  a  mortgage  executed  to 
three  trustees  by  another  corporation  called  The  St.  Paul  and  Pacific 
Railroad  Company,  to  prevent  the  improper  diveraion  and  mis- 
appropriation of  property  asserted  to  have  become  subject  to  the 
mortgage.  This  property  consisted  of  iron  rails  suitable  for  con- 
structing the  track  of  the  railroad,  and  purchased  and  received  for 
that  purpose.  That  was  sufficient  between  the  company  and  the 
bondholders  to  render  it  subject  to  the  mortgage  executed  for  their 
security ;  for  it  was  provided  in  the  mortgage,  that  "  any  and  all 
rolling  stock,  equipment  and  materials  whatsoever,  which,  pursuant" 
to  a  lease  executed  by  the  St.  Paul  and  Pacific  Eailroad  Company 
to  the  other  company,  "or  otherwise,  shall  or  may  be  acquired  or 
furnished  for  the  use  of  the  said  railroads,  or  either  of  them,  by 
the  said  Firet  Division  of  the  St.  Paul  and  Pacific  Railroad  CJom- 
pany,  shall,  by  the  mere  acquisition  thereof  for  such  use,  become 
and  be  part  and  parcel  of  the  property  hereinbefore  granted,  and 
become  and  be  subject  in  all  respects  to  the  lien  and  operation 
thereof,  in  the  same  manner  and  with  the  same  effect  as  if  such 
property  had  been  acquired  by  the  said  party  of  the  first  part 
[which  was  the  St.  Paul  and  Pacific  Railroad  Company],  for  such 
use ;  "  and  it  gave  them  a  clear  equitable  right  to  have  these  rails 
devoted  to  the  purpose  for  which  they  had  been  purchased  by  the 
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First  Division  Railroad  Company,  which  would  have  materially 
enhanced  the  value  of  their  security  as  bondholders.  This  iron 
was  not  applied  to  that  object,  but,  under  a  resolution  adopted  by 
the  board  of  directors  of  the  company  whose  duty  it  was  to 
appropriate  it  solely .  to  that  end,  William  O.  Moorhead,  who 
seems  to  have  been  the  acting  man  of  the  three  trustees  to  whom 
tlie  mortgage  for  the  benefit  and  security  of  the  bondholders  was 
given,  and  who  was  also  the  constraction  agent  of  the  company, 
was  authorized  to  pledge,  hypothecate,  sell  or  dispose  of  the  iron 
rails  of  the  company,  then  in  New  York  or  elsewhere,  or  after- 
ward to  arrive,  for  such  sums  and  on  such  terms,  as  were  in  his 
judgment  best  for  the  interest  of  the  company,  for  the  purpose  of 
raising  the  money  necessary  to  meet  past  and  future  estimates  for 
construction  account  of  the  extensions  of  the  railroads,  and  for 
duties,  freights  and  advances  on  the  same  account;  and  Moorhead, 
under  and  pursuant  to  that  authority,  disposed  of  the  railroad  iron 
in  controversy  in  the  present  action.  This  was  in  plain  violation 
of  the  terms  of  the  mortgage,  and  how  far  it  might  be  excused  by 
the  urgent  financial  necessities  of  the  company,  when  done  in  entire 
good  faith,  it  is  not  necessary  at  the  present  time  to  inquire,  for, 
although  it  is  claimed  in  the  defendants'  pleadings  and  affidavits,  that 
an  emergency  of  that  nature  existed,  the  facts  are  not  sufficiently 
before  the  court  to  justify  a  determination  on  that  subject  in  their  favor. 
To  warrant  such  a  diversion  of  the  pi-operty  solemnly  appropriated 
to  the  construction  of  the  road,  and  the  increase  of  the  security  of 
those  persons  who  advanced  their  money  to  build  it,  would  certainly 
require  the  establishment  of  an  urgent  and  clear  necessity  that  could 
be  financially  provided  for  in  no  other  way ;  and  its  existence  has 
not  been  yet  maintained  by  the  papers  produced  on  the  part  of  the 
defendants.  The  utmost  good  faith  is  required  in  transactions  of 
this  nature,  and  that  can  only  be  made  to  appear  by  a  minute 
exhibition  of  all  the  facts  and  circumstances  of  the  case,  as  distin- 
guished from  the  general  statement  relied  upon  in  support  of  what 
must  be  considered,  under  ordinary  circumstances,  a  misappropria- 
tion of  the  company's  property.  As  these  iron  rails  were  acquired 
after  the  mortgage  was  made  and  delivered,  they  became  a  part  of 
the  security  only  in  equity  against  persons  buying  them  with  notice 
of  the  facts,  or  without  parting  with  value  for  them.     To  that 
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extent  the  bondholders  had  an  equitable  right  that  they  shoald  be 
used  only  for  the  purpose  for  which  they  had  been  bought,  and  that 
was  to  construct  the  railroad  track  with  them.  That  was  not  done ; 
but,  by  the  confederation  and  collusion  of  tlie  company  and  the 
acting  trustee,  whose  duty  it  certainly  was  to  protect  the  security 
he  had  taken  for  the  bondholders  to  the  utmost  of  his  ability,  the 
rails  w^ere  disposed  of  to  other  persons,  and  large  amounts  of  money 
raised  from  their  sale  and  hypothecation^  If  the  company  could 
not  have  raised  the  money  to  meet  its  pressing  wants  in  any  other 
way,  no  convincing  reason  exists  for  believing  that  the  very  large 
amounts  obtained  on  the  iron  were  needed  for  that  purpose,  and 
the  resolution  of  the  directors  imposed  no  such  restraint  on  the 
power  given  Moorhead  to  pledge,  sell  or  dispose  of  it.  He  was  not 
merely  authorized  to  sell  such  as  might  prove  absolutely  necessary 
to  meet  the  company's  financial  wants,  but  he  was  empowered  to 
go  much  further  than  that,  and,  without  restraint,  sell  all  the  iron 
rails  of  the  company  in  New  York  or  elsewhere,  including  those 
afterward  to  arrive.  The  sales  were  chiefly  made  to  the  firms  of 
Vibbard,  Foote  &  Co.,  Jay  Cooke  &  Co.  and  Jay  Cooke,  McCuUoch 
&  Co.,  and  they  were  all  made  under  the  agency,  management  and 
authority  of  Moorhead,  acting  at  the  time  in  the  double,  and,  per- 
haps, not  quite  consistent,  capacities  of  construction  agent  for  the 
company  and  trustee  of  the  bondholders.  As  one  of  the  trustees 
named  in  the  mortgage  given  to  secure  the  bonds,  he  was  chargeable 
with,  and  undoubtedly  had  complete  knowledge  of,  the  provision, 
already  mentioned,  which  was  contained  in  it,  and  he  consequently 
knew  that  it  was  the  right  of  the  bondholders  to  have  the  iron  used 
for  the  sole  purpose  of  constructing  the  railroad;  and  the  facts 
warrant  the  conclusion  that  he  must  have  understood  that  to  be  the 
case  when  he  made  the  disposition  which  he  did  of  the  iron  now  in 
suit ;  and  having  that  knowledge  and  understanding,  it  invalidated 
the  sales  made  to  Jay  Cooke  &  Co.,  and  to  Jay  Cooke,  McCuUoch 
&  Co.,  because  he  was  a  member  of  both  those  firms.  The  fact 
that  he  did  not  directly  participate  in  the  active  management  of 
the  business  of  those  firms,  can  make  no  difierence  in  the  case.  He 
was  one  of  the  partners,  and  for  that  reason  actual  notice  to  him 
was  constructive  notice  to  his  associates.  It  was  his  duty  to  com- 
municate what  he  knew  on  these  subjects  to  them,  and  if  he  did 


Digitized  by 


Google 


J 


WEETJEN  V.  ST.  PAUL  &  PACIFIC  R.  R.  CO.         535 
F1B8T  Dbpabtmbnt,  Mat  Te^,  1875. 

not,  they,  and  not  innocent  third  persons,  must  sustain  the  conse- 
quences resulting  from  the  want  of  it.  (Lindley  on  Partnership 
[3d  ed.],  304,  306.)  They,  having  such  notice,  acquired  the 
rails  subject  to  the  bondholders'  equity  to  have  them  applied 
to  the  purpose  for  which  they  had  been  originally  bought,  and 
that  was  the  construction  of  the  track  of  the  railroad.  Those 
sold  to  Vibbard  Foote  &  Co.,  were  also  subjected  to  the  same 
equity,  for  it  appeared  while  they  took  the  nominal  title  to  them. 
Jay  Cooke  &  Co.  actually  advanced  the  money  for  them,  and  in  the 
end,  all  that  remained  unsold  were,  by  an  actual  transfer,  turned 
over  to  the  firm  of  Jay  Cooke,  McCulloch  &  Co.  But  even  if 
the  purchase  by  Vibbard,  Foote  &  Co.  could  be,  and  should  be, 
sustained,  as  ^having  been  made  in  good  faith  and  for  a  valuable 
consideration  advanced,  that  right  was  lost  by  the  sale  to  Jay  Cooke, 
McCulloch  &  Co.,  because  Moorhead  was  a  partner  in  that  firm, 
and  his  knowledge  of  the  plaintifis'  equity,  which  would  be 
defeated  only  by  a  hona  fde  sale  of  the  iron,  prevented  him- 
self and  the  firm  of  which  he  was  a  member  from  succeeding 
to  any  hona  fide  title  Vibbard,  Foote  &  Co.  might  have  innocently 
acquired  by  advancing  their  money  for  it,  if  they  had  done 
so  in  good  faith,  atid  in  ignorance  of  that  equity,  for  the  wrong- 
doer is  not  allowed  to  profit  by  the  acquisition  of  another  hona 
fide  title,  when  that  has  been  created  by  his  own  misconduct 
or  breach  of  trust.  (1  Story's  Eq.  Jur.  [11th  ed.],  §  410 ;  Kennedy 
V.  Daly^  1  Schoales  &  Lefroy,  555,  379.)  Consequently,  when  Jay 
Cooke,  McCulloch  &  Co.  received  the  iron  Vibbard,  Foote  &  Co. 
had  on  hand,  unsold^  their  title  to  it  was  no  better  than  it  was  to 
that  which  had  been  directly  transferred  to  them  by  Moorhead,  and 
also  to  the  firm  of  Jay  Cooke  &  Co.  In  their  hands  it  was  subject  to 
the  plaintiffs'  equity  to  have  it  applied  to  the  construction  of 
the  railroad,  requiring  that  it  should  be  devoted  to  the  con- 
struction of  the  road ;  and  whether  their  advances  wholly  or 
partially  can  be  properly  reimbursed  out  of  its  value,  must  depend 
upon  circumstances,  if  they  exist,  not  now  fully  before  the  court. 
For  the  present  purposes  of  the  litigation,  it  must  be  concluded, 
from  the  knowledge  Moorhead  must  have  had,  that  both  the  firms 
of  Jay  Cooke  &  Co.  and  Jay  Cooke,  McCulloch  &  Co.,  held  the 
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iron  in  their  liands  subject  to  the  equitable  rights  of  the  bondholders 
under  the  mortgage. 

A  portion  of  the  iron,  amounting  to  1,647  tons,  was  trans- 
ferred by  Jay  Cooke,  McCuUoch  &  Co.  to  the  secretary  of  the 
navy  of  the  United  States,  to  secure  a  balance  in  their  hands 
to  his  credit.  They  were  the  agents  at  London,  through  whom 
drafts  were  paid,  which  were  properly  drawn  by  naval  officers 
in  the  service  of  the  United  States,  in  different  portions  of 
the  world.  There  was  nothing  improper  in  the  establishment  of 
this  agency.  It  had  been  maintained  for  many  years,  and  was 
required  for  the  convenient  disbursement  of  funds  to  be  used  to  meet 
the  expenses  of  the  distant  operations  of  the  naval  department  of 
the  United  States  government ;  and  it  was  clearly  authorized  by 
the  provision  made  by  an  act  of  congress,  which  declared  that: 
"  In  places  where  there  is  no  treasurer  or  assistant  treasurer, 
the  secretary  of  the  treasury  may,  when  he  deems  it  essential 
to  the  public  interest,  specially  authorize  in  writing  the  deposit 
of  such  public  money  in  any  other  public  depository,  or  in 
writing  authorize  the  same  to  be  kept  in  any  other  manner,  and 
under  such  rules  and  regulations  as  he  may  deem  most  safe 
and  effectual  to  facilitate  the  payments  to  public  creditors." 
(14  U.  S.  Statutes  at  Largo,  64,  §1.)  That  seems  to  have 
been  broad  enough  to  sanction  the  disbursement  of  public 
moneys  for  the  distant  uses  of  the  navy  through  such  an 
agency,  as  appears  by  the  affidavits  produced,  to  have  been  main- 
tained at  London  with  the  firm  of  Jay  Cooke,  McCulloch  &  Co. 
And  it  was  not  shown  to  have  been  established  without  the 
sanction  or  authority  of  the  secretary  of  the  treasury.  But 
whether  it  did  or  not,  after  the  public  moneys  had  found  their 
way  for  legitimate  public  purposes  into  their  hands,  it  was  entirely 
lawful  and  proper  for  the  secretary  of  tlie  navy  to  exact  and  receive 
all  such  securities  as  he  could  obtain,  to  protect  his  department 
against  loss  by  reason  of  their  apprehended  insolvency.  And  that 
authorized  him  to  receive  a  transfer  of  the  1,647  tons  of  the  iron, 
and  to  hold  it  for  his  reimbursement,  so  far  as  the  firm  had  any 
interest  in  it,  if  any  such  they  may  hereafter  appear  to  have,  which 
may  prove  to  be  paramount  to  the  present  claims  of  the  bond- 
holders.    At  the  time  when  this  transfer  was  made,  the  money  was 
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in  the  hands  of  Jay  Cooke,  McCulloch  &  Go.  on  deposit.  It  was 
a  mere  debt,  therefore,  due  on  call ;  and  in  the  condition  of  the 
affairs  of  this  firm  at  that  time,  there  seems  to  have  been  nothi^ng 
which  the  secretary  of  the  navy  or  any  agencies  he  might  employ, 
conld  do,  which  would  have  resulted  in  the  recovery  of  the  money. 
He,  therefore,  relinquished  nothing  for  the  transfer  he  received  of 
the  iron.  But  it  was  taken  as  a  mere  security  for  a  precedent  debt, 
which  gave  him  the  same  and  no  better  title  to  it,  than  that  which 
Jay  Cooke,  McCulloch  &  Co.  then  had  themselves;  and  that, 
because  of  Moorhead's  knowledge,  was  subject  to  the  plaintiffs' 
equity.  The  other  transfer  made  of  the  4,446  tons  of  the  iron, 
was  for  a  consideration  of  £100,000  sterling  advanced  at  the  time. 
This  was  placed  in  their  hands  for  the  same  purposes  as  the  preced- 
ing deposits,  and  for  that  reason  it  was  lawful  in  its  character, 
although  plainly  injudicious,  because  of  the  financial  embarrass- 
ments in  which  the  firm  of  Jay  Cooke,  McCulloch  &  Co.  were  at 
the  time  involved.  But  as  it  was  lawfully  made,  the  secretary 
had  the  undoubted  right  to  take  a  transfer  of  this  iron  as  its 
security.  And  that  was  evidently  done  in  good  faith,  believing 
that  Jay  Cooke,  McCulloch  &  Co.  had  a  complete  title,  and  a  per- 
fect right  to  transfer  the  iron.  That,  at  the  time  of  it,  was  a  valid 
transaction,  for  it  was  without  notice  of  the  plaintiffs'  equity ; 
and  if  it  had  been  clearly  made  to  appear  that  the  security  and 
debt  still  remained  the  same,  the  injunction  should  be  modified  so 
far  as  to  allow  a  sale  to  be  made  of  so  much  as  would  be  required 
for  the  payment  of  the  advance  then  made.  But  it  was  not;  and 
as  the  deposit  was  made  to  meet  drafts  drawn  on  the  naval  depart- 
ment, and  payable  through  its  agency  in  London,  the  advance  may 
have  been  greatly  reduced,  or  entirely  disbursed,  and  the  right  to 
hold  this  iron  correspondingly  diminished,  or  wholly  extinguished. 
For  that  reason  it  is  uncertain  what  interest  the  secretary  of 
the  navy  may  still  retain  in  this  iron.  That  can  be  properly 
ascertained  upon  a  hearing  of  the  cause;  and  the  injunction 
should  not  be  modified  so  as  to  permit  a  sale  by  him,  until  the 
interest  he  still  has  in  it,  has  been  legally  established.  The 
iron  is  now  within  the  lawful  jurisdiction,  and  subject  to  the 
equitable  authority  of  this  court,  and  that  should  be  maintained 
for  the  purpose  of  securing  all  the  equitable  rights  which  the 
Hun— Vol.  IV.        68 
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plaintiffs  and  those  represented  by  tlieui  may  be  entitled  to 
in  it.  The  secretary  himself  is  not  subject  to  the  jurisdiction 
or,  authority  of  the  court,  but  this  iron  is  found  in  the  hands  of 
other  persons  who  are,  and  who  assert  his  interest  in  it  for  their 
own  protection,  in  attempting  to  withhold  it  from  the  plain- 
tiffs'  claiu)  to  it.  Having  jurisdiction  over  them,  and  over  the 
property  in  their  hands,  no  good  reason  appears  why  they  should 
not  be  restrained  from  parting  with  it,  until  it  can  be  ascertained 
who  may  be  able  to  establish  the  paramount  right  to  it.  Pre- 
sumptively, that  is  now  in  the  plaintiffs,  and  that  can  only  be  over- 
come by  proof  that  the  advance  which  was 'made  on  the  faith  of  it 
has  not  been  paid,  or  that  further  advances  made  in  good  faith  on 
its  security  are  still  outstanding.  So  far  as  this,  as  well  as  the  pre- 
ceding iron  may  be  involved  in  the  present  controversy,  and  the 
unpaid  balances  due  for  iron  otherwise  sold,  the  present  injunction 
must  be  maintained;  the  ends  of  justice  cannot,  certainly,  be 
secured  without  it.  But  as  to  so  much  iron  as  was  transferred  to  the 
New  York  Guaranty  and  Indemnity  Company,  the  case  is  clearly 
different,  for  the  answer  and  the  affidavits  produced  in  its  behalf 
show  a  very  plain  case  in  its  favor.  That  company  advanced  its 
money  in  good  faith,  on  complete  evidence  of  Moorhead's  right  to 
dispose  of  it  as  he  did,  and  without  either  actual  or  constructive 
notice  of  the  equity  existing  in  the  plaintiffs'  favor,  and  it,  there- 
fore, has  a  clear  right  to  sell  the  iron  pledged  to  it,  for  its  own 
reimbursements,  as  its  debt  was  shown  to  be  overdue.  But  if  any 
balance  should  remain,  beyond  what  may  be  required  for  that  pur 
pose  and  the  payment  of  interest  and  necessary  expenses,  that  must 
be  still  retained  subject  to  the  injunction,  until  the  rights  of  the 
other  parties  to  it  have  been  ascertained  by  means  of  a  trial.  That 
balance,  whatever  the  amount  of  it  may  prove  to  be,  was  one  of 
the  items  finally  transferred  to  the  secretary  of  the  navy,  and  his 
right  to  receive  it  is  subject  to  his  ability,  or  that  of  those  who  are 
before  the  court  representing  his  interests,  to  show  that  the  moneys 
advanced  on  the  faith  and  security  of  it,  still  continue  to  be  unpaid. 
No  doubt  can  be  entertained  as  to  the  plaintiflfe'  right  to  maintain 
this  action  on  their  own  account  and  for  the  protection  of  the 
interests  of  others  similarlj^^  situated.  If  they  could  not  do  so, 
their  rights  and  interests  would  be  wholly  without  protection, 
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for  the  directors  of  the  company  directed  the  disposition  which  was 
made  of  the  iron  in  violation  of  the  plain  terms  of  the  mortgage, 
and  it  may,  under  the  circumstances  shown  by  the  aiBdavits, 
be  inferred  that  the  other  trustees  acquiesced  in  the  acts  of 
Moorhead,  to  whom  the  active  management  of  the  business 
appears  to  have  been  intrusted  by  them.  They  certainly  were 
not  shown  to  have  dissented  in  any  way,  or  to  have  disapproved 
of  what  he  did,  and  it  was  not  'even  claimed  that  they  were 
opposed  to  the  disposition  he  attempted  to  make  of  the  prop- 
erty. It  was  highly  probable  that  all  were  concerned  in  the  execu- 
tion of  the  same  purpose,  and  intrusted  it  to  liis  management 
to  effect  it;  and  when  that  is  the  case,  the  parties  ultimately 
interested  are  entitled  to  institute  proceedings  in  their  own  names 
for  their  own  protection.  {Watso7i  v.  Sutherland^  5  Wall., 
74;  Memphis  City  v.  Dean,  8  id.,  66,  73;  Bate  v.  Graham,  1 
Eem.,  237 ;  Gray  v.  New  York  and  Virginia  Steamship  Co.,  10 
S.  C,  383 ;  Angell  &  Ames  on  Corp.  [4th  ed.],  §§  391-393.) 

The  orders  should  be  modified  to  the  extent  before  suggested, 
with  ten  dollars  costs,  besides  disbursements,  to  the  Kew  York 
Guaranty  and  Indemnity  Company,  and  affirmed  in  all  other 
respects,  with  ten  dollars  costs,  besides  disbursements,  to  the  plain- 
tiffs against  the  other  defendants,  but  with  leave  to  the  defendant 
Cutter  to  renew  the  motion  to  vacate  the  injunction,  so  far  as  it 
restrained  the  sale  of  the  iron,  transferred  to  secure  the  advance  of 
the  £100,000  sterling,  in  case  that  or  any  considerable  portion  of 
the  same  can  be  shown  to  be  still  unpaid. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Ordered  accordingly 
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JOHN  WIGGINS,  PLAiNTnnr  in  Error,  v.  THE  PEOPLE  OF 
THE  STATE  OF  NEW  YORK,  Defendants  in  Error. 

Qrand  Uvreeny — evidence  cf — statement  made  by  third  peraans -^Jietitious  per- 
eoTis — ho^  sh&wn  to  be — hearmy. 

On  the  trial  of  an  indictment  for  grand  larceny,  alleged  to  have  been  committed 
by  means  of  a  trick,  by  wliich  the  owners  of  the  stolen  property  were  induced 
to  send  it  to  fictitious  persons,  in  consequence  of  which  the  prisoner  feloniously 
acquired  possession  of  it,  the  statements  of  persons  of  whom  a  witness  for  the 
prosecution  inquured  as  to  the  existence  of  the  persons  to  whom  such  property 
was  directed  to  be  sent,  are  hearsay,  and  not  proper  evidence  against  the  prisoner. 

Writ  of  error  to  the  Court  of  General  Sessions  of  the  county 
of  New  York. 

.  The  plaintiff  in  error  was  indicted  in  the  Court  of  General  Sessions 
of  New  York  city,  for  grand  larceny,  in  October,  1874,  was  tried, 
before  the  city  judge  and  a  jury  on  the  13th  of  November,  1874,  and 
was  convicted  and  sentenced  to  the  State  prison  for  the  term  of  five 
years. 

On  or  about  the  6th  of  October,  1874,  Mr.  Edmund  D.  Brad- 
shaw,  a  commission  merchant  and  resident  of  Alton,  Wayne 
county,  in  this  State,  received  through  the  mail,  in  regular 
order,  a "  letter  purporting  to  have  been  sent  by  the  firm  of 
"A.  A.  Greeley  &  Co.,-'  of  Middletown,  Connecticut,  which  letter 
requested  and  directed  Mr.  Bradshaw  to  forward  to  the  firm  of 
"  Peter  Y.  Clark  &  Co.,"  of  New  London,  Connecticut,  from  600 
to  1 ,000  pounds  of  butter,  at  a  price  not  to  exceed  thirty-eight  cents 
per  pound,  and  to  draw  immediately  upon  "A.  A.  Greeley  &  Co.," 
at  sight,  for  the  amount  shipped.  In  obedience  to.  the  order,  and 
in  compliance  therewith,  Mr.  Bradshaw  did  ship  to  the  firm  of 
Peter  Y.  Clark  &  Co.,  New  London,  Connecticut,  about  the  sixth 
of  October,  fifteen  tubs  and  one  firkin,  containing  in  all  over  800 
pounds.  The  butter  was  at  once  returned  from  New  London  to 
the  city  of  New  York,  and  then  went  into  the  prisoner's  possession. 
It  was  claimed  by  the  prosecution  that  the  prisoner  had  previously 
obtained  the  butter  by  applying  for  its  purchase  in  the  name  of 
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Peter  Y.  Clark  &  Co.,  and  certain  evidence  was  given  on  the  trial 
of  conversations  had  with  a  witness  for  the  prosecution,  tending 
to  fihow  that  the  firm  named  as  purchaser  of  the  property,  and 
tlie  drawee  of  the  draft  were  fictitious. 

John  O.  Mott^  for  the  plaintifl:*  in  error.  The  court  erred  in 
admitting  the  evidence  of  the  witness  Bradshaw.  This  evidence 
was  mere  hearsay,  and  was  clearly  inadmissible.  (I  Greenl.  Ev. 
[12th  ed.],  114,  §  99;  1  Phil.  Ev.  [4th  Am.  ed.],  169;  Koscoe's 
Crim.  Ev.  [6th  Am.  ed.],  22;  Jackson  ex  dem.  The  People  v.  Mzy 
5  Cow.,  319,  320 ;  Woodward  v.  Raine,  16  Johns.,  493 ;  see  1 
Phil.  Ev.  [4th  Am.  ed.],  211,  §  2.) 

£enj.  K.  Phel^y  district  attorney,  for  the  people.  The  evidence 
was  not  secondary.  (1  Phil.  Ev.  [Edw.  ed.],  469,  note  163;  1 
Chitty  Crim.  Law,  567,  and  cases  cited ;  Ainsworth  v.  Greenlee^  1 
Hawks,  190 ;  Governor  v.  Roberts^  2  id.,  26 ;  Exe-cutora  of 
Schoenherger  v.  HacJcTnan^  37  Penn.,  87;  Liebman  v.  Porkey^  1 
Starkie,  167.)  The  object  was  not  to  prove  the  tnith  of  the  fact  by 
this  hearsay  evidence,  but  of  the  fact  that  he  made  the  inquiries 
or  search,  and,  in  such  cases,  it  is  never  necessary  to  call  the  per- 
sons of  whom  the  inquiries  were  made.  {K^ey  v.  ShaWj  8  Bing., 
320 ;  Morgam,  v.  Moi'gan^  9  id.,  359  ;  Barilett  v.  Deored^  4  Gray, 
111 ;  Shott  V.  Streatfield  1  Moody  &  Rob.,  8;  Whitehead  v.  ScoU^ 
id.,  2;  Phelps  v.  Foot^  1  Conn.,  387;  Foulks  v.  SeUway^  3  Esp., 
236 ;  Jones  v.  Perry,  2  id.,  482.) 

Daniels,  J. : 

The  prisoner  was  indicted,  tried  and  convicted  of  the  crime 
of  grand  larceny.  It  was  committed  by  means  of  a  trick  or 
device,  by  which  the  owner  of  the  property  was  induced  to 
send  it  by  express  and  steamer,  from  Alton,  in  Wayne  county, 
to  New  London,  in  Connecticut,  addressed  to  Peter  Y.  Clark  & 
Co.,  and  to  draw  a  sight  draft  for  the  amount  of  the  price  on  A.  A. 
Greeley  &  Co.,  at  Middletown,  in  the  same  State.  The  butter  which 
was  the  property  sent  forward,  soon  afterward  reached  New  London, 
from  whence  it  was  immediately  returned  to  New  York,  where  it 
went  into  the  possession  of  the  prisoner.     It  was  the  theory  of  the 
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prosecution,  that  he  procured  the  property  by  feloniously  applying 
for  its  purchase  in  the  name  of  Peter  T.  Clark  &  Co.,  to  be  paid 
for  by  a  sight  draft  on  A.  A.  Greeley  &  Co.,  when  there  were  no  such 
firms  as  those  names  imported  the  existence  of,  but  the  names  were 
made  use  of,  simply  for  the  purpose  of  deceiving  the  seller.  The 
prosecution,  to  make  out  the  people's  case,  undertook  to  prove,  as 
it  was  important  it  should,  that  the  firms  named  as  purchasers  of 
the  property  and  drawee  of  the  draft,  were  fictitious.  To  prove 
that,  Bradshaw,  the  complaining  witness,  was  subjected  to  an 
extended  examination.  He  sent  the  property  forward  to  New  Lon- 
don, early  in  October,  1874,  and  the  trial  was  had  on  the  thirteenth 
of  November  following.  The  day  preceding  the  trial  he  went  to 
Middletown  and  New  London,  and  from  various  inquiries  then  made 
by  him,  ascertained  that  neither  of  these  firms  existed,  either  at 
that  time,  or  when  the  butter  was  ordered  of  him  ;  and  the  prose- 
cution proposed  and  was  allowed  to  prove  these  facts,  by  showing 
the  inquiries  which  had  been  made,  and  the  information  received 
by  means  of  them.  The  important  circumstance  to  be  shown  in 
the  case  was,  that  these  firms  did  not  exist  at  the  time  when  the 
property  was  ordered  and  sent  forward,  and  for  the  purpose  of 
establishing  it,  the  witness  was  allowed  to  state  the  inquiries  made 
by  him,  and  the  answers  secured,  both  as  to  the  day  preceding  the 
trial,  and  the  time  when  the  butter  was  ordered.  The  prisoner's 
counsel  objected  to  the  questions  propounded  to  the  witness  in 
order  to  elicit  this  proof,  and  a  number  of  exceptions  were  taken 
to  the  rulings  made  upon  them  by  the  court.  He  finally  asked  the 
court  to  allow  him  to  renew  the  objections  previously  made  to  the 
conversations  between  the  witness  and  the  persons  he  conversed 
with  in  Connecticut.  The  court  in  response  stated  that  he  should 
be  considered  as  objecting  and  excepting  to  everything,  and  with 
that  announcement  the  witness  proceeded  with  his  relation  of  what 
had  transpired.  In  the  course  of  it  he  was  asked  whether  he 
limited  the  inquiries  made  at  Middletown  to  the  time  of  the  butter 
transaction,  and  answered,  that  he  asked  if  there  was  or  had  been 
such  a  firm.  He  was  also  asked  for  the  result,  and  stated  it  to  be, 
that  there  was  no  such  firm,  and  had  not  been,  as  A.  A.  Greeley 
&  Co.,  at  Middletown.  It  is  unnecessary  to  discuss  the  proposition, 
whether  an  exception  taken  in  this  manner  will  present  the  point 
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of  the  admissibility  of  the  evidence  given,  though  it  probably 
would  under  the  circumstances  which  existed  when  it  was  made. 
For  the  same  point  was  specifically  raised  upon  the  proof  which 
was  offered  and  received  concerning  the  inquiries  made  in  New 
London.  The  witness  mentioned  several  persons  of  whom  he 
had  there  inquired  concerning  the  existence  of  the  firm  of  Peter  Y. 
Clark  &  Co.,  and  stated  that  they  all  gave  him  but  one  answer, 
which  wasj  that  there  was  no  such  firm  there,  and  never  had  been, 
as  Peter  Y.  Clark  &  Co.  The  court  then  remarked  that  this  was 
admissible,  and  the  prisoner's  counsel  excepted  to  the  decision. 
The  question  is  therefore  presented,  whether  the  answers  given  to 
the  questions  propounded  near  the  middle  of  November,  could  be 
lawfully  and  properly  received  as  competent  evidence  to  prove  that 
either  one  or  both  of  these  firms  did  not  exist  in  the  early  part  of 
the  preceding  October.  The  facts  to  be  proven  were  that  neither 
did  exist  at  that  time,  and  all  the  information  the  witness  endeav- 
ored to  obtain,  and  the  statements  he  repeated  in  the  evidence 
given  by  him,  were  in  support  of  that  conclusion.  And  the  evi- 
dence given  by  the  witness  as  proof  of  these  facts,  was  not  his  own 
observations  or  knowledge,  but  simply  the  unsworn  statements  and 
reports  of  other  persons,  who  were  not  before  the  court,  and  could 
not  be  examined  or  cross-examined  to  determine  the  accuracy  of 
what  they  had  related.  To  allow  evidence  of  that  description  as 
proof  of  material  facts  required  to  be  established  to  sustain  a  crim- 
inal prosecution,  would  be  extremely  unjust  and  dangerous  to  the 
accused.  It  would  subject  him  to  a  trial  by  witnesses  not  con- 
fronted by  him,  permitted  to  give  their  evidence  without  even  the 
semblance  of  an  oath  or  aflSrmation.  The  important  inquiry  in 
the  case  was,  whether  what  the  persons  stated  to  Bradshaw  was 
true ;  not  whether  he  truthfully  repeated  what  they  had  said  to 
him.  If  it  was,  then  the  fact  was  as  the  prosecution  claimed  it  to 
be,  and  the  substantial  means  for  its  determination  consisted  of 
unsworn  statements  made  in  answer  to  his  questions.  It  was  a 
trial  of  the  accused  upon  what  the  law  denominates  hearsay  evi- 
dence, which,  though  admissible  for  certain  exceptional  purposes, 
in  controversies  affecting  certain  notorious  public  interests,  and  in 
some  other  cases,  has  always  been  rejected  as  proof  of  material  and 
particular  facts  capable  of  being  proved  by  the  positive  evidence 
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of  persons  having  actual  knowledge  on  the  subject.  (1  Greenl.  on 
Ev.  [12th  ed.],  §  99;  Queen  v.  Hepburn^  7  Cranch,  290,  295;  Ros- 
coe  on  Crira.  Ev.  [6th  ed.],  268 ;  Jackson  v.  Etz^  5  Ck)wen,  314, 
319,  320.) 

Cases  have  been  referred  to  in  support  of  the  ruling  made  at  the 
trial,  as  at  least  countenancing  the  course  there  adopted.  But 
a  brief  reference  to  them  will  render  it  entirely  manifest  that 
they  do  no  such  thing.  In  FouUce  v.  Sdlway  (3  Esp.,  236), 
the  reports  allowed  to  be  shown  concerned  the  plaintiflPs  charac- 
ter, which  the  law  uniformly  permits  to  be  proved  substantially 
in  that  way.  This  forms  a  well  established  exception  to  the 
general  rule.  In  Jones  v.  Perry  (2  id.,  482),  the  truth  of  the 
rumoi-s  that  the  dog  was  mad  was  not  important.  It  was  the 
fact  of  their  existence  which  alone  was  material ;  and  where  that 
is  the  case  they  may  be  proved  like  any  other  circumstance  involved 
in  controversy.  They  influenced  the  conduct  of  the  party,  and 
whether  true  or  false  the  efiect  upon  him  would  be  the  same,  while 
in  the  present  case  the  truth  of  the  reports,  and  not  their  mere 
existence,  was  the  important  thing  to  be  shown.  Morgan  v.  Morgan 
(9  Bing.,  359),  is  a  case  included  in  the  same  principle,  and  so  is 
BarUett  v.  Decreet  (4  Gray,  111).  The  inquiry  was,  whether  the 
statements  in  the  one  case,  and  the  repute  in  the  others,  existed ; 
not  whether  they  were  true  or  untrue.  Neither  of  these  authorities 
lends  the  least  support  to  the  ruling  by  which  the  evidence  referred 
\o  was  received  in  the  present  case,  and  in  view  of  the  clearly 
defined  and  well  established  rule  on  this  subject,  by  which  hear- 
say evidence,  as  proof  of  facts  which  can  be  otherwise  readily 
established,  is  commonly  rejected,  there  is  not  the  least  probability 
that  any  well  considered  case  sustaining  it  can  be  found.  The 
accused  may  very  well  be,  and  probably  is,  guilty  of  obtaining 
the  property  mentioned  in  the  indictment,  by  criminal  means. 
But,  even  if  that  be  the  case,  he  can  only  be  lawfully  convicted 
of  the  offense  by  legal  evidence.  That  was  not  done  in  this 
case,  and  the  judgment  should  therefore  be  reversed  and  a  new 
trial  ordered. 


Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 
Judgment  reversed,  and  new  trial  ordered. 
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GEORGE  MOORE,  Plaintiff,   v.   THE  MAYOR,  Etc.,  OF 
THE  CITY  OF  NEW  YORK,  Defendant. 

Chap.  446,  LatM  of  ISSl^efect  on  eorUract  of  failure  to  publish  resolution— 

BaMflcaMon. 

This  action  was  brought  to  recover  the  amount  due  upon  a  contract,  the  resolu- 
tion authorizing  the  making  of  which  had  not  been  published  as  required  by 
section  7  of  chapter  446,  Laws  of  1867,  before  its  adoption  by  the  common  coun- 
cil of  the  city  of  New  York.  Held,  that  the  contract  was  void,  and  that  the 
plaintiff  was  not  entitled  to  recover. 
'  The  work  provided  for  by  the  contract  was  performed  and  partially  paid  for  by 
the  city.  Held,  that  these  acts  did  not  constitute  a  ratification  of  the  contract 
by  the  city;  they  were  the  acts  of  its  officers  alone,  who  could  bind  it  only  by 
observing  the  requirements  of  the  law  affecting  the  proceedings. 

Motion  by  defendant  for  a  new  trial,  on  exceptions  ordered  to 
be  heard  at  the  General  Terra  in  the  first  instance,  after  a  verdict 
in  favor  of  the  plaintiff  directed  by  the  court.  The  action  was 
brought  upon  a  contract  for  paving,  etc.,  in  the  city  of  New  York. 

John  E,  Pa/raona,  for  the  plaintiff.  The  failure  to  publish  the 
ordinance  in  the  Leader,  one  of  the  designated  corporation  papers, 
did  not  invalidate  the  contract.  The  work  has  been  done,  and  has 
been  used  by  the  city,  and  there  has  been  the  most  complete  ratifi- 
cation. Eatification  may  be  inferred  from  acquiescence,  after 
knowledge  of  all  the  material  facts,  or  from  acts  inconsistent  with 
any  other  supposition.  (Dillon  on  Municipal  Corporations,  §  386 ; 
Peterson  v.  TJie  Mayor,  etc.,  17  N.  Y.,  449,  453 ;  Eodges  v.  Buf- 
falo^ 2  Den.,  110;  PeopU  v.  Flagg,  17  K  Y.,  584;  Brady  v. 
The  Mayor,  etc.,  20  id.,  312.)  The  only  limitation  upon  the  power 
to  ratify  is,  that  an  act  that  is  in  violation  of  a  direct  statutory  pro- 
hibition, of  which  the  parties  concerned  are  required  to  take  notice, 
cannot  be  made  valid  by  subsequent  ratification.  (Sprague  v. 
BirdaaU,  2  Cow.,  4X9 ;  People  v.  Lainibeer,  5  Den.,  9 ;  McKeen 
V.  Delcuney,  5  Cranch,  32 ;  1  Serg.  &  Rawle,  106.)  All  these  mat- 
ters were,  from  their  nature,  within  the  cognizance  of  the  corpora- 
tion oflBcers ;  and  not  only  is  it  reasonable  that  the  corporation  shall 
be  held  responsible  for  their  neglect  when  it  seeks  to  impose  lia- 
Hun— Vol.  TV.  69 
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bility  upon  third  persons;  but  the  principle  applies,  that  they  who 
seek  to  take  advantage  of  a  statutory  provision  must  show  exact 
compliance  with  its  requirements.  {Sharp  v.  Speir,  4  Hill,  76 ;  In 
re  Douglas,  46  N.  Y.,  42 ;  Stetson  v.  Kerrypton,  13  Mass.,  272 ; 
Smith  on  Statutes,  789.) 

D. «/.  Dean,  for  the  defendant. 

Daniels,  J. : 

The  plaintiff  recovered  a  verdict,  by  the  direction  of  the  court, 
for  the  balance  unpaid  upon  a  contract  made  with  Robert  Jardine, 
for  regulating  and  paving  with  stone  blocks,  Eighth  avenue  from 
Forty-second  to  Fifty-eighth  streets.  The  contract  was  executed 
by  Darragh  and  Craven,  on  the  part  of  the  defendant,  and  it  was 
entered  into  under  the  terras  of  a  resolution  adopted  by  the  boards 
of  councilmen  and  aldermen  of  the  city,  and  approved  by  the 
mayor,  on  the  22d  day  of  May,  1866.  This  resolution  provided 
for  the  improvement,  at  the  expense  of  the  city,  to  be  reimbursed 
by  an  assessment  upon  the  property  benefited  by  it.  The  work 
was  afterward  performed,  and  the  contract  for  it  ultimately  assigned 
t^  the  plaintiff,  who  claimed  the  balance  appearing  unpaid. 
Various  objections  were  made  during  the  progress  of  the  trial,  to 
his  right  to  recover,  which  were  overruled  by  the  court,  and  the 
defendant  duly  excepted.  Among  them  was  the  objection,  that 
the  resolution  authorizing  the  improvement  was  not  published  in 
all  the  newspapers  shown  to  be  employed  by  the  corporation,  as 
was  required  by  law ;  and  for  that  reason  it,  as  well  as  all  the  pro- 
ceedings taken  under  it,  were  claimed  to  be  unlawful  and  void. 

The  defendant  gave  evidence  directly  tending  to  prove  the  fact, 
that  in  the  Leader,  which  was  one  of  the  newspapers  then  employed 
by  the  corporation,  pursuant  to  section  2  of  chapter  227  of  the 
Laws  of  1863,  and  of  which  notice  was  given  in  that  year  to  the 
board  of  aldermen,  the  publication  was  not  made.  And  to  the  sat- 
ficiency  of  such  proof  no  objection  was  made.  On  the  other  hand, 
it  was  assumed,  as  establishing  the  fact,  on  the  argument,  by  both 
the  learned  counsel  engaged  in  the  case,  that  this  omission  to  pub- 
lish the  resolution  had  been  satisfactorily  shown. 

The  court  overruled  the  objection  taken  to  the  validity  of  the 
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contract  for  the  want  of  this  publication,  and  the  counsel  for  the 
defendant  duly  excepted  to  the  decision  made.  No  authority 
beyond  the  resolution  was  either  shown  or  asserted  for  making  the 
improvement.  Upon  that  all  the  subsequent  proceedings  were 
taken,  and  its  legality  would  therefore  seem  to  be  essential  for 
their  validity.  It  was  by  means  of  its  provisions  alone  that  the 
work  was  authorized,  and  the  city  bound  for  the  payment  of  the 
expenses.  And  if  that  were  unlawful,  no  power  appeared  to  exist 
for  binding  the  defendant  to  the  performance  of  a  contract  deriv- 
ing its  obligations  solely  from  that  source.  The  entire  proceeding 
was  wholly  statutory ;  and,  by  a  well  settled  rule,  applicable  to 
all  such  cases,  it  was  essential  that  the  course  prescribed  in  the 
statute  should  be  followed,  in  order  to  render  it  valid  or  effectual. 
{Sharp  V.  j^r,  4  Hill,  76 ;  Litchfield  v.  Vernon,  41  N.  T.,  123.) 

The  statute  requiring  the  publication,  provided  that  "  all  resolu- 
tions and  reports  of  committees  which  shall  recommend  any  spe- 
cific improvement  involving  the  appropriation  of  public  moneys,  or 
the  taxing  or  assessing  the  citizens  of  the  city,  shall  be  published 
immediately  after  the  adjournment  of  the  board,  under  the  author- 
ity of  the  board,  in  all  the  newspapers  employed  by  the  corpora- 
tion, and  shall  not  be  passed,  or  adopted,  until  after  such  notice 
has  been  published  at  least  two  days."  (Laws  of  1857,  vol.  1, 
875,  §  7.) 

It  so  far  restrained  the  powers  of  the  board,  that  no  resolution 
included  within  the  terms  used,  could  be  lawfully  adopted  until 
after  the  publication  required  should  be  made.  Without  that  no 
authority  existed  for  the  adoption  of  the  resolution.  And  if 
adopted  in  form,  the  omission  to  publish  it  as  the  statute  directed, 
necessarily  deprived  it  of  all  the  force  and  effect  which  it  would 
otherwise  possess.  It  would  be  a  simple  nullity,  and  all  the  proceed- 
ings based  upon  it  inoperative.  And  that,  in  substance,  was  held 
to  be  the  effect  of  such  omission  in  the  cases  of  Douglass  (46  N. 
T.,  42)  and  Astor  (50  id.,  363).  It  is  true  that  the  decisions  made 
in  these  cases  did  not  consider  the  effect  of  a  failure  to  publish 
npon  a  contract  entered  into  for  the  improvement  intended  to  be 
made  under  such  a  resolution.  But  they  very  plainly  held  not 
only  the  resolution  adopted  without  publication  in  one  of  the 
newspapers  to  be  void,  but  in  addition  to  that  the  assessment  under 
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it  for  the  purpose  of  paying  the  expenses  of  the  improvement,  was 
declared  to  be  equally  as  ineffectual.  And  it  would  seem  to  follow 
logically  from  those  conclusions,  that  the  contract  entered  into  and 
performed  pursuant  to,  and  under  the  exclusive  authority  of  such 
a  resolution,  must  be  equally  without  any  binding  effect  upon  the 
parties  formally  entering  into  it. 

The  resohition  is  the  foundation  upon  which  the  validity  of  the 
contract  is  necessarily  dependent,  and  when  that  proves  to  be 
unlawful,  the  proceedings  following  and  contemplated  by  it,  must 
be  affected  by  the  same  infirmity.  This  consequence  has  repeat- 
edly been  held  to  follow  the  omission  to  comply  with  other  statu- 
tory provisions  prescribing  the  manner  in  which  contracts  shall  be 
made  for  the  performance  of  public  work.  {Brctdy  v.  Mayor^  etc., 
2  Bosw.,  173  ;  20  N.  Y.,  312  ;  Haughwout  v.  Mwyor,  etc.,  2  Abb. 
Ct.  of  App.  Dec,  345 ;  Donova/n  v.  Mayor,  etc.,  33  N.  Y.,  291.) 

In  general  terms,  the  principle  which  has  been  held  applicable  to 
all  such  cases,  is,  that  "  if  the  charter  or  act  of  incorporation  pre- 
scribe the  mode  in  which  the  officers  or  agents  of  a  corporation 
must  act  or  contract,  to  render  their  acts  or  contracts  obligatory 
on  the  coq>oration,  that  mode  must  be  strictly  pursued.  The  act 
of  incorporation  is  an  enabling  act ;  it  gives  the  body  corporate 
all  the  power  it  possesses ;  it  enables  it  to  contract,  and  when  it 
prescribes  the  mode  of  contracting,  that  mode  must  be  observed, 
or  the  instrument  no  more  creates  a  contract  than  if  the  body  had 
never  been  incorporated."  (Angell  &  Ames  on  Corp.  [8th  ed.], 
283,  §291.)  And  no  good  reasbn  appeara  to  exist  for  excluding 
this  case  from  its  effect. 

A  contract  made  by  an  agent,  as  the  officers  of  a  municipal  cor- 
poration most  surely  are,  to  be  binding  on  the  principal,  must  be 
entered  into  under  and  by  .virtue  of  some  actual  authority.  Where 
that  exists,  the  principal  may  in  some  cases  be  bound,  even  though 
it  may  be  transcended  by  the  agent  in  entering  into  the  obligation. 
But  even  in  those  cases  the  agent  must  at  least  appear  to  be  acting 
under  the  apparent  authority  of  the  principal.  If  no  authority 
whatever  exists,  the  latter  will  not  be  bound,  although  the  agent 
may  succeed  in  inducing  the  belief  in  the  mind  of  the  other  con- 
tracting party,  that  he  possesses  the  power  to  enter  into  the  agree- 
ment designed  to  be  made,  unless  the  principal  has,  by  his  own 
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condact,  in  some  manner  rendered  himBelf  chargeable  with  the 
consequences  of  the  deception. 

In  this  case  the  defendant  did  nothing  to  induce  the  belief  that 
its  officers  were  empowered  to  enter  into  the  contract  forming  the 
foundation  of  the  claim  made  by  the  plaintiflF.  They  acted  under 
specific  laws  providing  the  course  they  should  pursue  to  render 
their  acts  binding  upon  the  city.  They  were  special  agents,  acting 
within  the  limits  of  public  and  well  defined  authority,  having  no 
power  to  bind  the  body  represented  by  them  in  any  other  way. 
And  persons  dealing  with  them  were  bound  to  take  notice  of  the 
restraints  and  disabilities  imposed  upon  them.  If  they  were  not,  the 
most  stringent  acts  and  provisions  could  be  completely  nullified  and 
disregarded  by  persons  designed  to  be  controlled  by  means  of  them. 

The  restraints  imposed  upon  the  powers  of  the  officers  of  the 
city,  have  been  created  for  the  public  safety  and  protection.  And 
this  court  has  no  right  to  hold  their  acts  to  be  operative  and  valid, 
when  they  have  been  performed  in  such  a  manner  as  to  violate 
statutory  provisions  defining  the  only  course  which  can  lawfully  be 
pursued  to  give  them  that  character.  The  officers  may  bind  them- 
selves in  favor  of  persons  innocently  acting  upon  the  evidence  of 
their  supposed  authority,  but  they  will  fail  to  render  their  acts 
obligatory  upon  the  body  proposed  to  be  represented,  and  in  no 
way  participating  in  the  creation  or  approval  of  the  false  appear- 
ances exhibited.  The  resolution  was  adopted  in  violation  of  law, 
and  for  that  reason  it  was  void,  and  that  fact  rendered  the  contract 
made  for  the  performance  of  the  work,  equally  nugatory. 

But  the  learned  counsel  for  the  plaintiff  contended,  that,  as  the 
work  was  actually  perfonned,  and  partially  paid  for,  the  city  had 
so  far  ratified  the  contract  as  -to  become  legally  liable  upon  it. 
This  conclusion,  however,  is  unwarrant^  by  the  facts  it  is  depend- 
ent upon.  For,  all  that  has  been  done  by  way  of  the  performance 
of  the  agreement  on  the  part  of  the  city,  has  been  the  acts  of  its 
officers  alone.  They  could  bind  it  in  but  one  way,  and  that  was  by 
observing  the  requirements  of  the  law  affecting  the  proceeding. 
If  they  failed,  as  they  certainly  did,  to  do  that,  no  indirect  acts  or 
proceedings  of  theirs,  afterward  had,  could  lawfully  supply  the 
omission. 
,    If  the  contract  was  not  legally  made  under  the  circumstances, 
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the  defendant's  oflBicers  could  not  vitalize  it  by  ratification  depend- 
ent on  the  partial  performance  of  its  terms.  They  could  not 
accomplish  indirectly  what  the  law  prohibited  from  being  done 
directly.  {Haughwout  v.  Mayor,  2  Abb.  Ct.  of  App.,  345 ;  Marsh 
V.  Fvlion  Co.,  10  Wall.,  677.) 

It  was  also  insisted  that  a  recovery  could  be  sustained  for  the 
reasonable  value  of  the  work  performed  and  materials  supplied, 
even  though  the  contract  proved  not  to  be  binding  upon  the 
defendant.  But  it  is  unnecessary  to  consider  that  position,  because 
no  such  cause  of  action  was  set  foi*th  in  the  complaint,  and  no 
proof  given  in  support  of  it  upon  ths  trial.  The  recovery  was 
allowed  upon  the  contract  alone,  and  as  that  was  erroneous,  the 
exception  presented  to  the  decision  allowing  it  was  well  taken. 
For  that  reason,  and  without  considering  the  other  exceptions 
taken  on  behalf  of  the  defendant,  the  verdict  should  be  set  aside, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Motion  for  new  trial  granted,  costs  to  abide  event. 


GUSTAVUS  D.   DOWS,   Plaintiff,  v.  ALMON  W.  GRIS- 
WOLD, Defendant. 

ChrUract  induced  by  fraud — dbUgaUons  assumed  under ^  cannot  be  disafflrmed  after 
•  the  fruits  of  the  contract  have  been  enjoyed, 

A  party  alle/j^g  fraad  by  which  he  has  been  induced  to  execute  obligations  for 
the  payment  of  money,  must  act  promptly  on  discovering  the  fraud,  if  he 
intends  to  rescind  the  contract  which  he  was  induced  to  enter  into  by  it  He 
cannot  enjoy  the  fruits  of  the  transaction  and  then  disaffirm  it  as  to  his  obliga- 
tions. 

The  rule  is  otherwise  when  the  party  seeking  to  rescind  has  received  nothing  of 
value  from  the  other  party. 

Exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term. 

This  action  was  upon  a  promissory  note  made  by  the  defendant, 
dated  March  10, 1870,  payable  September  15,  1870,  for  $2,000  in 
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gold,  given  in  payment  for  the  assignment  of  a  patent  obtained  bj 
Dows,  Clark  &  Van  Winkle,  in  France,  on  the  17th  day  of  June,  ^ 
1867,  for  improvements  in  the  manufacture  of  iced  beverages.     The 
facts  are  stated  in  the  opinion. 

Sicbiey  S.  Harris^  for  the  plaintiff. 

A.  J.  Vanderpod^  for  the  defendant. 

Daniels,  J. : 

This  action  was  brought  to  recover  the  amount  due  upon  a 
promissory  note,  made  by  the  defendant  on  the  10th  day  of  March, 
1870,  payable  to  the  order  of  William  H.  Dickinson,  for  the  sum 
of  $2,000  in  gold,  on  the  fifteenth  day  of  the  following  September, 
and  indorsed  to  the  plaintiff.  A  verdict  was  directed  for  the 
amount  unpaid,  to  which  direction  the  defendant  excepted,  and  the 
exception  was  ordered  to  be  first  heard  at  the  General  Term,  and 
judgment  in  the  mean  time  was  suspended.  The  consideration  of 
the  note  was  the  sale  of  an  interest  in  a  French  patent  for  the 
manufacture  of  iced  beverages ;  and  it  was  previously  owned  by 
the  firm  of  Dows,  Clark  &  Van  Winkle,  of  which  the  plaintiff  was 
a  member.  The  laws  of  France  provided  that  the  transfer,  in 
whole  or  in  part,  of  a  patent,  could  only  be  effected  by  a  notarial 
deed,  after  payment  of  the  tax  imposed;  and  that  no  transfer 
ahould  be  valid  as  regards  a  third  party,  before  it  had  been  regis- 
tered at  the  secretary's  oflBce  of  the  prefecture  of  the  department 
in  which  the  deed  had  been  executed.  The  tax  imposed  upqn  a 
patent  was  100  francs  for  each  year  of  its  continuance,  for  a  period 
not  exceeding  fifteen  years,  and  the  patent  in  question  was  issued 
for  that  entire  period.  The  law  regulating  the  mode  of  transfer- 
ring patents,  required  the  payment  of  what  was  termed  the  whole 
tax,  to  render  the  transfer  effectual ;  and  it  is  contended  on  the 
defendant's  behalf,  that  as  the  whole  of  the  tax  for  the  period 
over  which  the  patent  could  be  extended  by  its  payment,  was  not 
paid,  the  transfer  was  void,  and  the  note  given  by  him  was  without 
consideration.  Ko  authority  was  referred  to  by  which  it  was  held 
that  the  entire  tax  for  the  whole  period  over  which  the  patent 
could  be  extended,  was  what  was  meant  by  the  whole  tax  required 
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to  be  paid  as  a  pre-reqnisite  to  the  validity  of  a  transfer ;  and  in 
view  of  the  language  used  in  the  law,  such  a  construction  would 
not  be  well  warranted  by  its  terms.  It  is  true  that  the  transfer 
could  only  be  made  after  the  payment  of  the  whole  tax  prescribed 
by  the  article  referred  to.  But  the  payment  required  by  that  arti- 
cle was  simply  yearly  installments  of  100  francs  each  year ;  and  the 
patent  was  forfeited  only  by  allowing  one  year  to  elapse  without 
such  payment.  It  was,  substantially,  a  tax  each  year  for  the  con- 
tinued or  yearly  use  and  enjoyment  of  the  patent ;  and  it  could 
not  have  been  designed  to  require  prepayment  for  every  year 
through  which  the  patent  would  be  extended,  as  a  condition  to  the 
legal  validity  of  an  assignment.  The  provision  applied,  in  terms, 
to  partial  as  well  as  entire  transfer ;  to  one  for  a  year  as  well  as  to 
one  for  fifteen  years;  and  the  supposition  would  be  unreasonable 
in  the  extreme,  that  the  law  designed  that  neither  transfer  could  be 
made  without  the  prepayment  of  the  whole  tax,  payable  during 
the  entire  life  of  the  patent.  It  would  impose  an  unjust  restraint 
upon  the  privilege  secured  by  another  section  of  the  law,  declaring 
that  every  patentee  may  transfer  the  whole,  or  part  of  the  pro- 
prietorship of  his  patent ;  and  also  be  inconsistent  with  the  pro- 
vision requiring  payment  of  the  tax  only  in  yearly  installments  of 
100  francs.  What  the  act  declared  should  be  done  in  this  respect 
to  render  the  transfer  effectual,  was  payment  of  the  whole  tax  as 
it  was  prescribed  by  article  4 ;  and  that  was  a  gross  tax  on  a  patent 
for  fifteen  years,  of  1,500  francs,  payable  in  sums  of  100  francs 
each  year.  It  was  a  compliance  with  this  article  which  was  rendered 
necessary;  and  that  could  be  done  by  making  payments  of  the 
yearly  installments  as  they  matured.  Payment  in  that  manner 
appeared,  from  the  evidence,  to  have  been  made  by  the  attorney 
of  Dows,  Clark  &  Van  Winkle  before  1870,  and  for  that  year  by  • 
themselves.  This  was  shown  by  Mr.  Bliss,  the  defendant's  part- 
ner. He  stated  that  he  learned  in  the  presence  of  Van  Winkle 
that  the  lawyer  had  paid  the  annual  tax  of  100  francs  up  to  that 
time ;  that  Dows,  Clark  &  Van  Winkle  continued  to  pay  it  while 
the  witness  was  in  Paris,  and  he  understood  that  they  paid  it  for 
the  year  1870.  This  he  stated  was  the  information  secured  by  him 
in  an  investigation  made  to  ascertain  whether  the  taxes  had  been 
paid,  which  were  necessary,  prior  to  the  transfer  of  the  patent^  and 
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no  question  was  made  but  that  it  was  entirely  reliable  and  truthful. 
There  was  no  foundation  whatever,  therefore,  for  the  support  of 
the  objection  that  a  compliance  with  this  provision  of  the  French 
law  had  not  been  shown  in  the  case.  The  first  transfer  was  made 
of  the  entire  patent  to  the  defendant,  and  William  E.  Bliss  and  Wil- 
liam F.  Fowle.  It  was  executed  by  each  member  of  the  firm  of 
D0W8,  Clark  &  Van  Winkle,  the  patentees,  and  afterward  properly 
attested  before  notaries ;  and  it  seemed  to  conform  in  all  respects 
to  what  was  required  to  render  it  complete  by  the  terms  of 
the  French  law.  For  that,  and  certain  apparatus  and  fixtures 
required  for  the  manufacture  and  sale  of  the  patented  article,  which 
had  been  previously  transferred  by  the  patentee  to  William  F. 
Fowle,  the  defendant  made,  and  Fowle  &  Co.  indorsed,  his  notes 
for  the  the  sum  of  75,000  francs,  and  delivered  them  to  Dows, 
Clark  &  Van  Winkle.  The  apparatus  and  fixtures  were  then 
transferred  by  Fowle  to  the  firm  of  Fowle  &  Co.,  which  consisted 
of  the  defendant,  Bliss  and  Fowle,  and  business  was  commenced 
by  that  firm  in  Paris.  After  it  had  continued  for  a  short  time,  it 
turned  out  that  Fowle  was  insolvent,  and  his  interest  in  the  prop- 
erty was  seized  for  the  payment  of  his  debts.  For  that  reason,  an 
assignment  of  his  interest  in  the  patent  was  taken  by  his  copartners, 
and  they  surrendered  the  instrument,  transferring  the  patent  back 
to  the  patentees,  and  took  from  them  another,  by  which  a  transfer 
of  three  undivided  fourths  was  intended  to  be  made,  with  an 
agreement  for  the  transfer  of  the  other  one-fourth  when  they 
should  be  repaid  the  moneys  they  agreed  to  advance  to  redeem  the 
proi)erty  of  the  firm  from  its  seizure  for  the  debts  of  Fowle.  The 
instrument  by  which  the  transfer  was  designed  to  be  made,  was 
executed  by  Clark  and  Van  Winkle,  and  properly  attested  as  to 
them  before  a  notary.  They,  also,  as  the  attorneys  in  fact  of  Dows, 
each  subscribed  his  name  to  it.  But  as  they  were  not  empowered 
to  do  that  by  any  written  authority,  the  notarial  attestation  of  his 
execution  of  it  could  not  be  made.  In  order  to  provide  for  supply- 
ing this  defect,  an  agreement  was  entered  into  by  his  copartners  in 
their  own  names,  and  in  his  name  by  them  as  his  attorneys,  that  he 
should  ratify,  by  his  own  signature  and  seal,  the  acts  of  his  partners 
in  making  both  the  agreement  and  the  transfer.  These  instruments 
were  dated  on  the  6th  of  April,  1869,  and  for  the  transfer  designed 
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to  be  made,  the  defendant  and  Bliss  were  to  pay  10,000  francs  less 
than  the  price  previonsly  agreed  npon  for  the  patent,  and  they  were 
to  hav^e  the  remaining  fourth  by  reimbursing  the  amount  required 
to  be  advanced  to  release  the  apparatus  and  fixtures,  in  paying 
the  debts  owing  by  Fowle,  for  which  they  had  been  seized.  The 
agreement  contained  a  further  stipulation  that  the  patentees  should, 
within  thirty  days,  satisfy  and  remove  any  attachment,  judgment 
or  lien  upon  the  interest  of  the  plaintiff  in  the  patent.  But  as  it 
appeared  to  be  affected  by  nothing  of  that  nature,  it  will  be 
unnecessary  to  consider  this  clause  in  the  disposition  which  should 
be  made  of  the  case. 

In  the  new  arrangement  made  with  the  defendant  and  Bliss,  it 
was  apparently  understood  that  the  old  notes  made  by  the  defend- 
ant, and  indorsed  by  Fowle  &  Co.,  in  part  payment  of  the  price 
of  the  patent,  as  it  was  at  first  transferred,  should,  so  iar  as  thej 
were  outstanding,  with  the  exception  of  two  of  them,  be  retired 
and  surrendered,  and  new  notes  taken  for  the  balance,  payable  to  the 
patentees.     One  of  the  old  notes  was  divided  and  afterward  paid, 
and  the  other  was  also  paid.    After  the  two  notes  were  given  for  the 
divided  note,  and  about  the  2d  of  March,  1870,  the  plaintiff' applied 
to  the  defendant  for  the  new  notes.    But  he  declined  to  give  them 
until  the  plaintiff  executed  the  assignment  which  his  partners  had 
made  for  the  three-fourth  interests  in  the  patent.    That,  he  affirmed, 
he  had  already  done;  and,  in  reliance  on  the  truth  of  that  statement, 
the  defendant  gave  the  note  in  suit,  and  three  more  for  similar 
amounts,  and  another  for  over  $15,000.     This  statement  afterward 
turned  out  to  be  untrue,  and  for  that  reason  the  defendant  objects 
that  he  should  not  be  held  liable  for  the  payment  of  the  note  on 
which  the  verdict  was  directed.     Why  the  plaintiff  should  have 
falsely  made  this  statement  does  not  appear.     By  the  new  arrange- 
ment which  was  consummated  in  consequence  of  it,  he  gained 
nothing.     For  he  surrendered  to  the  defendant  the  old  notes  which 
the  new  ones  were  made  to  replace,  and  deducted  10,000  francs 
from  the  amomit  of  the  preceding  indebtedness;  and   his  firm 
undertook  to  advance  the  amount  necessary  to  relieve  the  apparatus 
and  fixtures  from  the  custody  of  the  law,  and  surrender  the  other 
fourth  of  the  patent  when  that  should  be   repaid.     While  the 
statement  was  a  fraudulent  one,  no  substantial  advantage  was 
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derived  from  it  by  either  the  plaintiff  or  his  firm.  The  assignment 
of  three-fourths  was  not  operative  as  an  actual  transfer,  without  the 
execution  of  it  by  the  plaintiff.  But  notwithstanding  that,  the 
defendant  and  Bliss  transacted  and  carried  on  business  under  it,  and 
do  not  seem  to  have  been  deprived  of  any  advantage  which  the  com- 
pletion of  the  instrument  would  have  secured  for  them.  It  is  true 
they  could  not  sell  rights  under  the  patent  with  only  this  defective 
transfer.  But  it  is  equally  so,  that  no  instance  was  mentioned  in 
which  a  sale  could  have  been  made,  if  the  instrument  had  been 
completed  by  the  formal  execution  of  it  by  the  plaintiff. 

The  first  objection  urged  against  the  recovery  on  the  failure 
of  the  plaintiff  to  properly  execute  the  transfer,  is,  that  the  right 
to  the  purchase-price  was  conditional  on  its  performance.  But 
the  agreement  which  was  made  was  not  in  that  form.  It  con- 
tained a  guarantee  that  the  plaintiff  should  ratify  both  the  assign- 
ment and  the  agreement  by  his  own  signature  and  seal,  and  he  had 
no  lawful  right  to  the  notes  which  were  given  until  that  had  been 
done.  But  he  did  obtain  them,  and  carried  out  the  residue  of  the 
understanding,  and  the  defendant  and  Bliss  afterward  continued 
their  business  under  the  patent.  The  notes  imposed  upon  the 
defendant,  by  their  form,  an  unconditional  obligation  to  pay.  The 
defendant  could  undoubtedly  have  returned  what  he  had  received, 
and  annulled  the  transaction,  on  account  of  the  plaintiff's  failure 
to  execute  the  transfer,  as  soon  as  he  discovered  that  to  be  the  fact. 
But  he  did  not  do  that ;  on  the  contrary,  he  availed  himself  of  the 
advantages  designed  to  be  provided  for  his  firm  by  the  assignment, 
in  the  same  manner  as  though  its  execution  had  been  unexception- 
ably  complete.  After  doing  that,  he  could  not  consistently  resist 
payment  of  his  notes  by  reason  of  the  plaintiff's  non-performance. 

The  second  objection  urged  in  behalf  of  the  defendant  on  this  part 
of  the  case  is,  that  his  obligation  was  fraudulently  procured,  and 
for  that  reason  cannot  be  enforced  by  legal  proceedings.  But  the 
same  difficulty  stands  in  the  way  of  the  success  of  this  objection, 
which  disabled  him  from  rescinding  because  of  the  plaintiff's  fail- 
ure to  perform  the  agreement.  He  has  voluntarily  retained  and 
enjoyed  the  benefits  designed  to  be  secured  by  means  of  the  trans- 
action. The  consideration  of  the  notes  was  the  purchase-price  of 
the  interest  expected  to  be  acquired  in  the  patent  —  not  simply  the 
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execution  of  the  aasignment  and  agreement  by  the  plaintiff — and 
that,  the  defendant  and  his  partner  enjoyed  until  they  discontinued 
their  business  and  Mr.  Bliss  left  Paris.  That  was  done  not  because 
the  plaintiff  failed  to  execute  the  instrument,  but  substantially 
because  the  business  proved  unprofitable,  and  appeared  unpromis- 
ing. His  partners  had  offered  to  have  tlie  plaintiff  execute  the 
assignment  upon  its  being  sent  by  Mr.  Bliss  to  London  for  that 
purpose.  He  not  only  failed  to  send  it,  but  omitted  to  produce  it 
for  execution  when  he  had  it  in  his  possession,  in  London,  where 
that  could  have  been,  and  probably  would  have  been,  done  at  once, 
if  it  had  been  requested.  Instead  of  endeavoring  to  have  the 
execution  completed,  the  instrument  was  retained,  and  all  the  busi- 
ness which  could  be  done,  was  performed  under  the  patent  it  was 
designed  to  transfer.  After  that,  the  right  to  rescind  and  resist 
payment  of  the  note  on  account  of  the  fmud,  was  extinguished. 
The  defendant's  partner,  Bliss,  at  all  times  knew  of  the  incomplete 
nature  of  the  assignment,  and  his  conduct  in  the  business  was  bind- 
ing upon  the  defendant.  The  rule  is  well  settled,  which  requires 
the  innocent  party  to  act  promptly  on  the  discovery  of  the  frand, 
where  he  intends  to  rescind,  and  in  that  way  discharge  himself 
from  the  obligation  he  may  have  been  deceived  in  creating. 
He  cannot  affirm  the  transaction  by  enjoying  its  fruits,  and  disaf- 
firm it  by  annulling  his  obligation.  The  law  requires  him  to  do 
one  or  the  other ;  he  cannot  do  both.  {CM  v.  Haifidd,  46  N.  Y., 
533.)  '  A  different  rule  prevails  where  the  party  endeavoring  to 
rescind  has  received  nothing  of  value  from  the  other  party. 
{Nichols  V.  Michael,  23  N.  Y.,  264.)  There  it  is  sufficient  to  sur- 
render any  worthless  instrument  which  may  have  been  received 
from  the  party  guilty  of  the  fraud,  at  the  trial.  But  this  is  not 
a  case  of  that  description,  for  the  defendant  and  his  partner 
not  only  had  the  use  of  the  patent  in  their  business,  and  to 
that  extent  extinguished  its  existence,  but  in  addition  to  that 
he  sold  an  eighth  interest  in  it  to  General  Smalley.  These 
were  things  he  did  not  and  could  not  surrender,  when,  for  the 
first  time,  he  offered  to  return  the  interest  proposed  to  be  assigned, 
after  the  present  action  was  commenced.  It  is  claimed,  in  behalf  of 
the  defendant,  that  all  he  or  his  partner  had  received,  was  an 
instrument  without  the  least  effect  upon  the  patent,  and  for  that 
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reason  the  offer  to  return  it  after  the  action  was  commenced,  was 
snfiicient.  This  position  depends  upon  the  law  of  France,  already 
referred  to,  requiring  the  transfer  to  be  by  a  notarial  deed ;  and  if 
the  defendant  is  entirely  right  in  taking  it,  then  the  entire  interest 
first  assigned  to  himself.  Bliss  and  Fowle,  still  remained  the  prop- 
erty of  the  firm  constituted  by  himself  and  Bliss.  That  was  trans- 
ferred by  a  notarial  deed,  and  no  reason  appears  for  questioning  its 
validity.  Fowle  transferred  his  interest  under  it  to  the  defendant 
and  Bliss.  But  all  they  did  to  divest  themselves  of  it  was  to  return 
the  assignment  to  the  plaintiff  and  his  partners,  which  was  not  a  trans- 
fer of  the  patent  as  the  law  of  France  required  it  should  be  made. 
To  comply  with  what  that  prescribed,  a  notarial  deed  from  the 
defendant  and  Bliss  was  necessary ;  and  that  was  never  made  or  exe- 
cuted. If  the  second  instrument  was  invalid  for  want  of  the  plain- 
tiff's signature,  the  first  surely  remained  in  force;  and  that  was 
sufficient  to  support  the  defendant's  obligation  to  pay  the  purchase- 
price.  Even  if  a  complete  rescission  of  the  second  transaction  could 
have  been  accomplished,  the  defendant's  condition  would  have  been 
wholly  unimproved ;  for  that  would  have  required  a  return  of  the 
old  notes,  on  which  a  more  extended  liability  existed  against  him. 
Evidence  was  given  tending  to  show  that  he  was  induced  to  enter 
into  that  by  means  of  fraudulent  representations  made  by  Fowle, 
and  assented  to  and  confirmed  by  the  plaintiff.  But  even  if  that 
fact  was  proven,  he  had  gone  too  far,  after  its  discovery,  to  rescind 
it  for  that  reason.  He  stated  to  the  plaintiff  that  he  wanted  to 
throw  up  the  whole  thing,  that  he  had  been  swindled  in  the  matter 
from  the  very  beginning,  and  thought  him  privy  to  Fowle's  mis- 
representations, as  there  were  many  points  he  must  certainly  have 
known.  But  instead  of  doing  it,  or  endeavoring  to  do  it,  he  con- 
tinued to  hold  the  assignment  and  the  patent,  and  carry  on  the 
business  protected  by  it.  He  had  his  election,  if  he  had  been 
deceived  by  fraudulent  representations,  to  surrender  and  return 
what  was  received  through  the  transaction  produced  by  it,  and 
repudiate  his  obligations  given  upon  the  faith  of  their  truth,  or 
retain  what  had  been  delivered,  and  thereby  affirm  what  had  been 
done.  He  chose  the  latter  alternative  and  pursued  it  until  it  was 
too  late  for  him  to  recede ;  the  consequence  of  which  was  that  he 
rendered  himself  liable  for  the  payment  of  his  notes.     The  law 
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did  not  impose  that  burden  upon  him ;  he  assumed  it  by  hie  own 
act ;  and  no  authority  exists  under  which  he  can  be  relieved  from 
its  effect.  The  motion  for  a  new  trial  should  be  denied,  and  judg- 
ment ordered  on  the  verdict  in  favor  of  the  plaintiff. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Ordered  accordingly. 


In  the  Matter  of  the  PBrrnoN  of  LEOPOLD   BOHM, 
Appellant,  to  Vacate  an  Assessment. 

OTuipter  313,  Laws  of  1874— jpowwr  ofwurt  to  order  a  rtf&rence under —DitiUnetim 
between  power  cf  court  to  order  referen/se  in  actioiu  and  in  epedal  proeeedingt. 

In  applications  to  vacate  assessments  under  chapter  312,  Laws  of  1874,  the  court 
has  power  to  refer  the  matter  to  a  referee  to  take  and  report  the  testimony  to 
the  court. 

Appeal  from  an  order  of  reference  made  at  Special  Term, 
referring  it  to  a  referee  to  take  the  proofs  in  the  matter,  and  report 
the  same  to  the  court. 

Irwng  Wardj  for  the  appellant.  The  power  of  reference  which 
the.  conrt  possesses  is  derived  from  legislative  enactment,  and  no 
authority  to  refer  can  exist  in  any  statutory  proceeding,  unless  by 
express  affirmative  direction  in  the  statute.  (Code,  §§  254,  271, 
401 ;  2  Till.  &  Shearman,  519 ;  7  Abb.,  70 ;  12  Abb.  Pr.  [N.  S.], 
250;  37  How.,  399 ;  45  Barb.,  344;  11  How.,  439  [cited  26  Barb., 
361] ;  6  Abb.  [N.  S.],  245 ;  8  Bosw.,  701 ;  1  Sweeney,  352.)  The 
sole  authority  which  the  court  possesses  to  entertain  an  application 
of  this  character  is  derived  from  the  legislature.  This  proceeding 
is  purely  statutory,  and  the  court  acquires  jurisdiction  solely  from 
express  statutory  enactments ;  therefore  this  jurisdiction  must  be 
exercised  in  the  exact  manner  pointed  out  by  the  statute.  (Laws 
of  1858,  chap.  338;  Laws  of  1874,  chap.  312;  2  Cranch,  127;  19 
Barb.,  558;  1  Seld.,  439;  10  K  Y.,  328;  17  id.,  383;  18  id.,  412; 
4  Hill,  76,  92;  2  Denio,  330;  3  id.,  599;  2  Barb.,  114;  6  id.,  611 ; 
15  id.,  395;  52  K  T.,  527;  46  id.,  42;  In  re  PhUUpa,  Ct  of 
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App.,  Jan.  1875,  MS.;  19  Barb.,  649;  35  id.,  474;  ION.  Y.,: 
23  id.,  286;  1  Burr.,  877;  7  T.  R.,  363;  3  Johns.  Cases,  107;  7 
Johns.,  541;  1  Hill,  130;  2  Kern.,  676;  6  Abb.  Pr.,  162;  3  N. 
Y.J  401 ;  51  id.,  610 ;  3  id.,  511.) 

William  Barnes^  for  the  respondent. 

Daniels,  J. : 

The  application  made  in  this  case  was  to  have  an  assessment 
vacated,  which  had  been  imposed  upon  the  petitioner's  property 
for  the  expense  of  a  local  improvement.  It  was  by  petition,  and 
the  conrt  ordered  a  reference  of  it  for  the  simple  purpose  of  taking 
the  proofs  designed  to  be  given  by  the  parties.  The  proceeding 
was  provided  for  b}'  chapter  338,  of  the  Laws  of  1858,  as  amended 
by  chapter  312  of  the  Laws  of  1874.  By  these  acts  it  is  required 
to  be  by  an  application  to  a  judge  of  the  Supreme  Court,  at 
Special  Term,  or  in  vacation,  who  shall  thereupon,  upon  due  notice 
to  the  counsel  to  the  corporation  of  the  city  in  which  the  lands  so 
assessed  are  situated,  proceed  forthwith  to  hear  the  proofs  and 
allegations  of  the  parties.  (Laws  of  1874,  366,  §  1.)  And,  by 
section  2  of  the  same  act,  an  action  for  that  purpose  was  pro- 
hibited. What  the  law  provided  for,  was  therefore  a  special 
proceeding,  as  distinguished  from  an  action.  And,  for  that 
reason,  the  cases  relied  upon  by  the  petitioner's  counsel,  in 
which  it  has  been  held  that  actions  cannot  be  referred  unless 
some  statute  has  provided  for  their  reference,  can  have  no 
application  to  the  present  controversy.  It  is  claimed,  however,  that 
the  act  requires  the  proofs  to  be  taken  in  open  court.  But  that  is 
clearly  a  misapprehension.  It  simply  provides  that  the  court  shall 
proceed  forthwith  to  hear  the  proofs  and  allegations  of  the  parties, 
not  that  they  shall  be  taken  as  well  as  heard  before  the  court. 
How  the  proofs  are  to  be  taken  the  legislature  has  not  provided. 
And  for  that  reason  they  may  be  taken  as  that  is  usually  done  in 
ginnilar  proceedings.  When  the  petition  has  been  properly  pre- 
sented, jurisdiction  is  acquired  over  the  case  and  the  parties  to  it. 
Both  become  subject  to  its  practice  and  authority.  And  for  that 
reason  it  may  control  the  proceeding  the  same  as  it  usually  does 
those  of  a  similar  character.  Under  the  preceding  practice,  appli- 
cations for  relief  by  petition  were  usually  addressed  to  the  Court 
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of  Chancery,  and  when  proof  was  required  to  be  taken  for  the 
purpose  of  considering  and  disposing  of  them,  it  was  never  done 
in  open  court,  but  by  a  reference  to  a  master ;  and  upon  the  proof 
taken  before  him  and  his  report,  the  hearing  was  afterward  had. 
For  those  purposes  this  practice  still  continues.  It  is  only  in 
equity  cases,  as  distinguished  from  mere  summary  appb'cations, 
that  the  testimony  has  been  required  to  be  taken  in  like  manner 
as  in  cases  at  law.  (Art.  6,  §  10,  Const,  of  1846.)  And  that  still 
allows  special  proceedings  to  be  controlled  and  disposed  of  as  they 
previously  had  been  under  the  well  settled  practice  of  courts  of 
equity.  The  power  was  expressly  continued  by  the  judiciary  act^ 
passed  after  the  adoption  of  the  present  Constitution.  It  provided 
that,  on  and  after  July,  1847,  "  courts  of  record  may,  by  an  order  to 
be  entered  in  any  suit  or  proceeding  at  law  or  in  equity,  refer  any 
matter  heretofore  usudCUy  referred  to  way  derk^  master  in  chancery 
or  referee^  to  a  clerk  of  the  same  court,  or  to  any  county  judge,  or 
local  officer,"  etc.,  '^  or  other  suitable  person^  in  the  same  manner  as 
references  have  heretofore  been  made  to  any  officer  or  person  by 
any  court,  and  with  the  same  powers  as  have  heretofore  been 
possessed  by  such  officer  or  person."  (3  R.  S.  [5th  ed.],  291,  §49.) 
That  clearly  invested  this  coort  with  all  the  authority  the  preceding 
Court  of  Chancery  had  to  refer  such  an  application,  when  it  could 
have  been  made  to  that  tribunal  during  its  existence.  And  it 
included  the  power  exercised  over  the  petitioner's  application. 
Beyond  this  statutory  provision,  the  court,  by  virtue  of  its  general 
powers,  has  inherent  authority  to  refer  summary  applications  made 
to  it,  for  the  purpose  of  taking  such  proof  as  it  may  require  to 
enable  it  to  pronounce  an  intelligent  judgment  on  their  merits.  It 
was  declared,  in  the  opinion  given  in  Dwight  v.  St.  John  (25  N. 
Y.,  203)  that,  without  the  Code,  the  court  always  had  the  right 
to  refer,  to  take  proofs  on  matters  upon  which  it  desired  fuller 
information  before  proceeding  (id.,  205);  and  no  dissent  was 
expressed  to  the  accuracy  of  this  general  proposition.  The  order 
appealed  from  should  be  affirmed,  with  ten  dollars  costs,  besideB 
disbursements. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs,  besides  disbursements. 
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MINNIE  HAUCK,  Appellant,  v.  SAMUEL  CRAIGHEAD     ^Ji| 

AND   OTHERS,  ExECUTOKS,  ETC.,   RESPONDENTS. 

Pleadinffs  —  amendment  qf —  token  adowed—  Variance  —  when  mmateridl. 

Where  reasonable  diligence  has  been  shown,  and  the  party  for  the  first  time  dis- 
covers at  the  trial  that  the  cause  of  action  or  defense  has  been  misunderstood, 
and  for  that  reason  improperly  alleged  in  his  pleading,  an  amendment  should 
be  allowed,  when  applied  for  i^'ithout  unnecessary  delay,  by  way  of  special 
motion. 

Where,  in  an  action  upon  contract,  the  complaint  alleged  that  the  plaintiff  refused 
to  enter  into  the  contract  unless  one  of  the  defendants  should  indorse  such  con- 
tract and  become  responsible  for  its  performance,  and  upon  the  trial  it  appeared 
that  the  agreement  was  that  the  said  defendant  should  J^n  in  and  sign  the  same: 
hMj  that  the  variance  was  immaterial  and  should  have  been  disregarded. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  for  leave  to  amend  the  complaint. 

A.  C.  Fransioliy  for  the  respondents. 

Geo.  V.  If.  Baldvmiy  for  the  appellant. 

Daniels,  J. : 

This  action  was  brought  for  services  perfoi*med  under  a  contract 
made  for  her  employment  as  prima  donna  assoluta  for  operas  and 
concerts,  and  for  damages  for  the  partial  breach  of  such  contract. 
It  was  prosecuted  against  Samuel  N.  Pike  and  Lafayette  Harrison, 
as  parties  jointly  liable  for  its  performance.  But  at  the  trial  the 
court  excluded  evidence  proposed  to  be  given  to  establish  such  lia- 
bility, because  it  was  not  regaixled  as  alleged  in  the  complaint.  A 
juror  was  thereupon  allowed  to  be  withdrawn,  to  afford  the  plaintiff 
an  opportunity  to  move  that  her  complaint  should  be  amended  in 
that  respect,  but  when  the  motion  was  made,  it  was  denied,  as  it  is 
affirmed,  on  the  authority  of  Oowdy  v.  PouUain  (9  S.  C.  [2  Hun], 
218).  That  case  was  peculiar  in  its  circumstances,  and  was  not 
designed  to  establish  the  rule,  that  a  pleading  could  not  be 
amended  on  motion,  when  the  party  applying  for  leave  failed 
to  discover  the  necessity  of  the  amendment  until  the  cause 
Hun— Vol.  IV.        71 
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came  on  for  trial.  Very  great  ladies  appeared  from  the  cir- 
cumstances then  before  the  court,  and  no  very  good  reason  was 
shown  why  th6  plaintiff  failed  to  correctly  allege  his  cause  of 
action  in  the  first  instance.  It  was  not  one  concerning  which  a 
party  could  well  be  mistaken,  without  a  very  great  degree  of 
inattention.  Where  reasonable  diligence  has  been  shown,  and  the 
party  for  the  first  time  discovers  at  the  trial  that  the  cause  of  action 
or  defense  has  been  misunderstood,  and  for  that  reason  improperly 
alleged  in  his  pleading,  then  the  true  theory  of  the  Code  con- 
templates that  an  amendment  shall  be  allowed,  when  applied  for 
without  unnecessary  delay,  by  way  of  special  motion.  And  the 
authority  referred  to  contains  nothing  in  conflict  with  this  principle. 
But  cases  frequently  arise  where  formal  and  unimportant  differ- 
ences appear  in  the  proof  from  the  allegations  made  of  the  facts 
in  the  pleadings.  No  actual  necessity  for  amendment  exists  in 
those  cases  under  ordinary  circumstances ;  for  neither  party  can  be 
usually  misled  to  his  prejudice  by  means  of  such  variances.  When, 
however,  the  fact  may  be  otherwise,  there  the  party  alleging  it 
must  support  it  by  his  affidavit,  and  then  the  pleading  can  only  be 
amended  upon  such  terms  as  shall  be  just.  But  when  no  such 
affidavit  is  made,  the  variance  may  be  disregarded,  and  the  fact 
found  according  to  the  evidence,  or  an  immediate  amendment  may 
be  ordered.  (Code,  §§  169,  170.)  By  the  provisions  made  upon 
this  subject,  no  variance  between  the  allegation  contained  in  a 
pleading  and  the  proof  is  to  be  deemed  material,  unless  it  may 
actually  mislead  the  adverse  party  to  his  prejudice.  This  is  a  very 
broad  and  comprehensive  provision,  limited  only  by  the  restriction, 
that,  when  the  cause  of  action  or  defense,  as  it  may  have  been 
alleged,  is  unproved,  not  merely  in  some  particular  or  particulars, 
but  in  its  entire  scope  and  meaning,  then  the  case  shall  not  be 
considered  one  of  variance,  but  a  failure  of  proof.  (Id.,  §  171.) 
That  is  the  only  qualification  to  which  the  preceding  general  pro- 
vision, requiring  mere  variances  to  be  disregarded,  has  been  sab- 
jected.  And  it  does  not  include  this  case,  and  for  that  reason 
cannot  control  it;  for,  at  most,  the  allegation  of  the  plaintiff's 
cause  of  action  was  unproved  in  only  one  of  its  particulars.  That 
was  as  to  the  manner  in  which  the  defendant  Pike  became  a  party 
to  the  written  agreement  on  which  the  action  was  brought.    And 
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it  was  not  made  to  appear  that  the  defendants  were  in  any  respect 
misled  in  consequence  of  it. 

The  complaint  alleged  that  'the  plaintiff  declined  to  enter  into 
the  agreement  unless  Pike  should  indorse  and  become  responsible 
for  the  performance  of  it  by  the  defendant  Harrison,  and  that 
thereupon  he  promised  and  agreed  that,  if  the  plaintiff  would 
enter  into  the  agreement,  he  would  assume  such  responsibility  and 
indoree  the  contract.  That  she  then  entered  into  the  agreement 
with  Harrison,  and  Pike  indorsed  it,  and  thereto  set  his  name. 
The  evidence,  as  the  plaintiff's  counsel  regards  it,  tended  to  show 
that  it  was  agreed  that  Pike  should  join  in  and  sign  the  contract 
with  Harrison,  and  in  that  way  become  responsible  with  him  for 
its  performance,  and  that  he  agreed  to  do  so  if  the  plaintiff  would 
enter  into  the  engagement.  That  she  did  enter  into  it,  and  he 
joined  in  it  and  thereto  set  his  name. 

The  difference  between  the  allegation  and  the  amendment  pro- 
posed to  render  the  complaint  conformable  to  this  state  of  the 
proof,  consisted  in  the  mode  in  which  Pike  agreed  to  become  bound. 
The  fact  that  he  undertook  to  bind  himself,  and  the  extent  of  the 
obligation  he  was  to  assume,  are  identical  in  each.  And  the  mode 
he  adopted  to  bind  himself  is  the  same  in  the  complaint  and  the 
proposed  amendment.  For  by  both  he  was  to  become  responsible 
for  the  performance  of  the  contract  by  Harrison,  and  did  so  by 
setting  his  name  to  the  contract,  the  difference  consisting  in  the 
allegation  that  he  indorsed  the  contract  by  setting  his  name  to  it, 
and  joined  in  and  signed  it,  as  the  amendment  proposes  it  should  be 
alleged.  This  was  altogether  too  slight  to  be  anything  more  than 
an  immaterial  variance,  which  could  neither  have  prejudiced  nor 
misled  the  defendants.  The  obligation  alleged  to  have  been  finally 
assumed  by  Pike,  is  precisely  the  same  in  both  instances.  That  is, 
that  he  nndertook  to  become  responsible  for  the  performance  of  the 
contract  by  Harrison.  And  no  difference  exists  in  the  manner 
in  which  he  imposed  it  upon  himself,  which,  in  each  case,  is 
stated  to  have  been  by  setting  his  name  to  the  written  agree- 
ment. The  fact  that  he  agreed  to  create  the  obligation  by  joining 
in  and  signing  the  agreement,  or  by  indorsing  it,  is  entirely  unim- 
portant, as  long  as  he  finally  did  what,  in  the  most  favorable 
statement  of  the  plaintiff's  case,  he  was  to  have  done,  which  was 
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to  set  his  Dame  to  the  contract  to  bind  himself  for  its  performance 
by  Harrison.  If  that  rendered  him  liable,  it  was  sufficient  for  all 
the  purposes  of  the  case.  If  it  did  not,  the  preceding  agreement 
that  he  would  join  in  and  sign  it,  instead  of  that  which  was 
alleged,  that  he  would  indorse  it,  would  not  render  him  liable. 
Whether,  in  either  event,  he  could  be  rendered  liable  by  setting 
his  name  to  the  agreement  for  the  purpose  of  becoming  responsible 
for  the  performance  of  its  terms  by  Harrison,  it  is  not  now  designed 
to  be  considered  or  determined.  The  pleadings  were  broad  enough 
to  allow  all  the  proof  to  be  given,  which  could  be  received  under 
the  amendment  proposed  to  be  made.  {Hart  v.  Hudson^  6  Dner, 
294,  307 ;  Bank  of  Cooperatawn  v.  WoodSj  28  N.  Y.,  545.)  And 
that  is  all  the  court  can  be  now  required  to  decide. 

No  harm  could  have  arisen  out  of  the  allowance  of  the  amend- 
ment, but,  strictly  considered,  there  was  no  necessity  for  it.  And 
it  is  much  better  that  unimportant  variances  of  this  nature  should 
either  be  disregarded  entirely,  or  amended  at  the  trial  as  the  Code 
has  provided  they  may  be,  than  that  the  parties  should  be  subjected 
to  the  labor  and  delay  of  a  special  motion  in  order  to  render  the 
pleadings  literally  accurate  in  the  statement  of  the  cause  of  action 
or  defense.  The  system  which  has  been  devised  is  neither  obscure 
nor  intricate,  and  it  should  be  maintained  according  to  its  spirit 
and  design.  That  was  not  to  require  a  special  motion  to  correct 
immaterial  differences  between  the  allegations  and  proofs,  which 
cannot  possibly  mislead  the  adverse  party  to  his  prejudice.  In  such 
cases  they  are  to  be  wholly  disregarded,  or  at  once  amended  with- 
out unnecessarily  delaying  the  proceedings,  unless  it  is  shown  by 
affidavit  that  the  opposite  party  has  been  misled,  and  in  what 
respect  that  may  have  been  the  fact. 

The  order  appealed  from  should  be  affirmed,  but,  under  the 
circumstances,  it  should  be  without  costs. 

Beady,  J.,  concurred. 

Order  affirmed,  without  costs. 
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4k  665 

JOSEPH  D.  HIGGINS,  Appellant,  v.  JOHN  H.  MURRAY,     L^Irfago 

Rebpondbnt. 

Statute  qf  fnmid»^  contract  for  manvfactv/re  of  material  fumithed  by  manufaa^ 
twrer — when  title  to  manrtfactured  article  paeeee. 

A  COD  tract  for  the  manufacture  of  an  article  out  of  material  to  be  supplied  and 
furnished  by  the  manufacturer,  is  not  within  the  statute  of  frauds. 

When  an  article  is  manu&ctured,  and  notice  of  that  &ct  is  given  to  a  party  who  has 
ordered  it,  it  becomes  the  property  of  the  party  ordering  it,  subject  to  the  lien 
of  the  manufacturer  for  the  price,  and  a  right  of  action  at  once  accrues  for  the 
price. 

Appeal  from  a  judgment  in  favor  of  defendant,  recovered  on  a 
trial  at  the  Circuit. 

On  or  about  the  29th  day  of  April,  1873,  at  the  city  of 
Brooklyn,  the  defendant  gave  to  the  plaintiff  an  order  to  manu- 
facture for  him  a  set  of  circus  tents,  materials  to  be  furnished 
by  the  plaintiff,  to  be  completed  in  three  weeks'  time.  This 
order  the  plaintiff  accepted,  and  he  proceeded  to  manufacture 
said  tShts.  Neither  in  the  order  nor  in  the  acceptance  of  it, 
was  any  place  of  delivery  of  the  tents  specified,  nor  was  any 
price,  nor  the  time  for  tlie  payment  of  the  same  mentioned. 
The  plaintiff  finished  the  tents  on  or  about  the  21st  day  of  May, 
1878,  and  notified  the  defendant  of  their  completion.  They  were 
manufactured  in  every  respect  in  compliance  with  the  defendant's 
directions,  and  were  of  the  value  of  $1,395,  the  amoant  claimed  in 
the  complaint.  The  plaintiff  held  the  tents  subject  to  the  defend- 
ant's order  for  more  than  two  months,  to  wit,  until  on  or  about  the 
29th  day  of  July,  1873,  when  he  received  a  letter  from  the  defend- 
ant, in  which  the  defendant  directed  him  to  ship  '^  my  canvas  " 
to  Bath,  Maine,  "  by  freight,  either  by  boat  or  by  cars."  By  a 
second  letter  the  destination  of  the  canvas  was  changed  to 
Lewiston,  Maine.  The  cost  of  transportation  the  defendant  agreed 
to  pay. 

T(yu>nsend  <&  Weed^  for  the  appellant.  The  place  of  delivery,  in 
the  absence  of  any  agreement,  is  the  premises  of  the  manufacturer 
or  seller,  especially  when  the  article  to  be  delivered  is  bulky,  as  were 
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the  tents.  {Terry  v.  Wheeler,  25  N.  Y.,  520 ;  Pollen  v.  Jj^oy,  30  i<L, 
549, 554.)  The  time  of  payment,  in  the  absence  of  any  agreement, 
is  immediately  upon  the  execution  and  fulfillment  of  the  contract. 
{Lake  O.  B.  R.  v.  Mason,  16  N.  Y.,  451,  454.)  Upon  the  com- 
pletion of  the  tents  the  plaintiff  had  in  every  respect  fulfilled  his 
contract,  and  he  was  entitled  to  payment  of  their  price  or 
value.  {Crookshank  v.  BurreU,  18  Johns.,  68;  Muckey  v. 
Eawenstine,  8  N.  Y.  S.  C,  28.)  The  plaintiff  delivered  the 
tents  at  the  time  and  place  specified,  and  notified  the  defendant  of 
their  completion.  The  delivery  and  notice  vested  the  title  in  the 
defendant,  certainly  so  far  as  to  place  the  property  at  his  risk. 
Nothing  remained  to  be  done  by  the  plaintiff.  {Olyphant  v.  Baker, 
5  Denio,  382 ;  Hayden  v.  D&tnets,  53  N.  Y.,  431 ;  BemerU  v.  Smith, 
15  Wend.,  493,  497;  2  Kent's  Com.,  [side  paging]  492.)  The 
direction  of  the  plaintiff  to  the  forwarder  to  collect  the  price  of 
the  tents  before  parting  with  their  possession,  did  not  operate  as  a 
reclaimer  of  title.  (2  Kent's  Com.,  [side  paging]  492 ;  Hoyden  v. 
Demeta,  63  N.  Y.,  426.) 

8.  P.  Freeman,  for  the  respondent,  cited  only  Baker  v.  Bourci- 
cavU  (1  Daly,  23). 

Daniels,  J. : 

This  action  was  brought  to  recover  the  price  of  a  circus  tent 
The  evidence  tended  to  show  that  the  defendant  ordered  the  plaintiff 
to  make  him  a  circus  tent,  which  he  agreed  to  do.  It  was  after- 
ward, pursuant  to  the  order,  manufactured  by  the  plaintiff,  and 
notice  given  of  its  completion  by  him  to  the  defendant.  After 
that,  the  defendant  directed  the  plaintiff  to  ship  the  tent  to  him, 
at  Lewiston,  in  Maine,  by  either  boat  or  cars.  The  plaintiff  shipped 
it  by  boat,  under  a  bill  of  lading  which  required  the  price  to  be 
paid  by  the  defendant  and  collected  by  the  carrier  on  the  delivery 
of  the  tent  to  him.  It  did  not  reach  Lewiston,  its  place  of  desti- 
nation, but  was  destroyed  by  fire  on  board  the  steamer  at  Portland. 
The  learned  justice  presiding  at  the  Circuit,  on  evidence  tending  to 
establish  these  facts,  nonsuited  the  plaintiff. 

The  contract  which  the  evidence  tended  to  prove,  was  not  within 
the  statute  of  frauds,  as  it  was  for  the  manufacture  of  an  article  out 
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of  material  to  be  supplied  and  furnished  by  the  plaintiff  [firooh- 
shank  v.  BurreU,  18  Johns.,  58 ;  Seioall  v.  Fitch,  8  Cow.,  215, 218, 
219 ;  Sight  v.  liipley,  19  Maine,  137 ;  Robertson  v.  Vaughn,  6 
Sand£,  1 ;  Towers  v.  Osborne,  Strange,  506 ;  Grover  v.  £uok,  3 
Maole  &  S.,  178;  Donovan  v.  Willson^  26  Barb.,  138);  and, 
according  to  it«  fair  import,  he  was  entitled  to  the  price  as  soon  as 
the  tent  was  completed,  and  notice  of  that  fact  given  to  the  defend- 
ant. No  time  was  fixed  for  the  delivery ;  and,  by  the  construc- 
tion which  the  law  placed  upon  the  agreement,  the  tent  was  to  be 
delivered  when  it  was  finished,  and  notice  of  that  fact  was  given  by 
the  plaintiff  to  the  defendant.  When  that  was  done,  it  became 
the  defendant's  property,  subject  to  the  plaintiff's  lien  upon  it  for 
the  price.  And  a  right  of  action  on  those  facts  at  once  accrued 
for  the  recovery  of  the  price.  In  Crookshcmk  v.  Burrdl  (18 
Johns.,  58),  the  plaintiff  manufactured  the  wood  work  of  a  wagon 
for  the  defendant,  which  he  was  to  go  after  and  pay  for  in  lambs  at 
one  dollai*  each.  He  did  not  go  for  the  wagon,  and  on  those  facts 
a  judgment  for  the  price  was  sustained.  The  circumstance  that  the 
defendant  there  agreed  to  go  after  the  wagon  when  the  work  was 
completed,  does  not  distinguish  the  cases.  For  an  obligation  to 
receive  and  pay  for  the  tent  when  it  should  be  completed,  and  the 
defendant  notified  of  the  fact,  will  be  implied  by  law  from  the 
nature  of  the  transaction.  In  Adla/rd  v.  Booth  (7  Oarr.  &  Payne, 
108),  the  plaintiff  had  printed  books  for  the  defendant,  which  were 
destroyed  by  fire  while  they  remained  in  the  possession  of  the 
printer.  And  the  case  was  submitted  to  the  jury  on  the  simple 
question,  whether  the  printer  had  completed  the  work  before  the 
fire  occurred ;  and,  as  it  was  found  that  he  had  not,  the  defendant 
had  the  verdict.  Mixer  v.  Howarth  (21  Pick.,  205),  was,  in  its 
substantial  features,  very  much  like  the  present  case.  And  them 
it  was  held  that  th^  plaintiff  could  recover  the  value  of  a  carriage 
completed  for  the  defendant,  on  notice  of  that  fact,  although  no 
price  was  specified  in  the  agreement  under  which  the  work  was  to 
be  performed,  and  the  carriage  still  remained  in  the  manufacturer's 
hands.  Spencer  v.  Cone  (1  Met.,  283),  was  decided  under  the  same 
principle.  In  Much&y  v.  Howenstine  (3  N.  Y.  S.  C,  28),  a 
recovery  was  sustained  for  barrels  manufactured  for  the  defendant, 
and  not  taken  by  him  under  the  agreement  made  for  the  same. 
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The  agreement  for  the  manufacture  of  the  tent  not  being  within 
the  statute  of  frauds,  it  was  valid  and  binding  on  the  parties, 
although  no  note  or  memorandum  was  made  of  it  in  writing,  and 
consequently  bound  the  defendant  to  receive  and  pay  for  the  tent 
When  it  was  completed  and  he  had  notice  of  that  fact,  the  plain- 
tiff's right  accrued  for  the  recovery  of  the  price,  and  from  that 
time  the  property  was  at  the  risk  of  the  defendant.  That  resulted 
from  the  fact  that  the  contract  was  valid  and  had  been  fully  per- 
formed by  the  plaintiff.  What  he  afterward  retained,  was  simply 
a  lien  for  the  price,  which  was  not  inconsistent  with  its  recovery 
by  action.  And  all  that  he  did  by  shipping  it  subject  to  the  pay* 
ment  of  the  price,  was,  to  retain  and  preserve  that  lien  as  his 
security  upon  the  property.  By  the  fair  import  of  the  agreement, 
delivery  and  payment  were  to  be  simultaneous  acts,  and  that  was 
all  which  the  bill  of  lading  secured.  The  defendant  could  have 
his  property  by  making  that  payment.  And  the  plaintiff  had  the 
right  to  maintain  his  possession  until  such  payment  should  be 
made,  as  long  as  no  credit  was  to  be  given  by  the  agreement. 

At  common  law.  a  mere  agreement  to  sell  specified  articles  of 
personal  property  at  once,  and  without  delivery  of  actual  posses- 
sion, vested  the  title  in  the  vendee,  and  the  right  to  the  price  in 
the  vendor;  but  the  former  could  not  take  the  goods  without 
either  payment  or  tender  of  the  price.  This  principle  is  quite 
analogous  to  the  one  which  governs  the  rights  and  liabilities  of  the 
parties  under  a  contract  for  the  manufacture  of  a  specified  article. 
As  soon  as  the  article  has  been  completed  and  notice  given  to  the 
other  party  of  that  fact,  the  latter  becomes  obligated  to  take  it  and 
pay  the  price  for  it.  If  he  does  not  do  so,  a  right  of  action  accrues 
to  the  manufacturer  for  the  recovery  of  the  amount  due  to  him. 
And  that  right  cannot  be  lost  by  sending  it  according  to  the  direc- 
tion of  the  person  for  whom  it  has  been  made,  merely  by  sub- 
jecting it  to  the  payment  which  the  manufacturer  may  insist  shall 
be  made  before  the  property  passes  beyond  his  control. 

The  shipment  in  the  manner  it  was  made,  was  no  more  than  a 
continuance  of  the  previous  relations  existing  between  the  parties. 
The  plaintiff  held  the  possession  of  the  property  as  the  bailee  of 
the  defendant,  to  be  delivered  over  to  him. whenever  the  price  was 
paid.     And  in  securing  the  preservation  of  that  right,  while  he 
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complied  with  the  defendant's  direction  to  send  it  to  him,  he  did 
nothing  more  than  he  was  entitled  to  insist  npon.  The  property 
had  been  subject  to  the  defendant's  risk  from  the  time  he  had 
notice  of  its  completion,  and  that  was  not  transferred  to  the  plain- 
ti£f  by  shipping  it,  as  he  did,  conformably  to  the  defendant's  direc- 
tions and  his  own  lien  for  the  price  of  it. 

The  case  of  Baker  v.  BourdcavU  (1  Daly,  23),  is  relied  upon 
by  the  defendant  in  support  of  the  ruling  at  the  Circuit.  But  as 
defendant  there  had  no  notice  of  the  completion  of  the  cards,  and  only 
agreed  to  pay  for  them  when  they  were  received,  it  is  distinguish- 
able in  principle  from  the  present  controversy.  The  agreement 
with  the  defendant,  in  judgment  of  law,  bound  him  to  take  the 
tent  and  pay  for  it  when  he  had  notice  of  its  completion.  That  he 
fuled  to  do,  and  violated  his  contract.  For  that  the  plaintiff  was 
entitled  to  recover,  if  the  jury  believed  his  evidence,  even  though 
the  property  was  afterward  destroyed,  as  long  as  it  was  exposed  to 
the  risk  encountered  by  it,  without  his  fault  and  in  direct  obedi- 
ence to  the  orders  of  the  defendant.  The  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 


ALEXANDER  H.  COULTER,  Appellant,  v.  THE  BOARD 
OF  EDUCATION  FOR  THE  CITY  AND  COUNTY  OF 
NEW  YORK,  Respondent. 

Contract — receipt  infuU — LkHbiUtiy  cf  master  to  eenxmt  for  TiegUgenee  of  a  eo-^ervant. 

The  plaintiil  entered  into  a  contract  with  the  school  officers  of  the  Eighth  ward 
of  the  city  of  New  York  to  do  all  the  carpenter  work  necessary  in  erecting  a 
school-house.  In  consequence  of  the  laches  of  the  contractor  for  the  mason 
work,  the  plaintiff  was  delayed  in  fulfilling  his  contract,  and  brought  this  action 
to  recover  the  damages  sustained  thereby. 

In  compliance  with  one  of  the  requirements  of  the  contract,  the  plaintiff,  at  the 
time  of  receiving  the  final  payment,  filed  a  certificate  stathig  **that  all  claims 
and  demands  for  extra  work  or  otherwise,  under  or  in  connection  with  the 
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contract  *  *  *  have  been  presented  to  the  said  school  officers,  and  the 
amount  to  be  paid  therefor  agreed  upon  by  and  between  them  or  a  majority  of 
them  and  the  undersigned,  to  wit,  the  sum  of  $438.82  ;  and  I  further  certify  that 
the  last  payment  under  said  contract  *  *  *  will  be  in  full  of  every  claim 
or  demand,  except  the  amount  so  agreed  upon  for  extra  work."  Hdd^  that 
the  certificate  operated  as  an  extinguishment  of  any  claim  the  plaintiff  might  have. 
Whether,  if  this  were  not  so,  the  plaintiff  and  the  mason  being  fellow-servantB, 
he  would  not  be  precluded  from  recovering,  under  the  rul^  that  one  servant 
cannot  maintain  an  action  against  the  common  employer  on  account  of  injuries 
sustained  by  the  negligence  of  a  co-servant,  qucere. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 

E.  EUery  Anderson^  for  the  appellant.  The  eflTect  of  the  words 
contained  in  the  certificate  cannot  be  greater  than  a  release  of  a 
particular  demand,  followed  by  a  general  release  of  all  claims  and 
demands,  which  has  always  been  held  to  discharge  the  particular 
matter  mentioned  only.  {Mclntyre  v.  WilUmnson^  1  Edw.  Ch., 
54 ;  Jackson  v.  Stackhouse^  1  Co  wen,  122 ;  Chitty  on  Contracts, 
90,  858.)  The  certificate  refers  to  claims  under  and  in  connec- 
tion with  the  contract.  It  is  submitted  that  this  only  embraces 
amounts  which  the  plaintiff  could  sue  for  under  the  contract,  and 
has  no  reference  to  a  claim  for  damages  against  the  defendants 
by  reason  of  the  negligence  of  their  agent,  the  mason.  {Allamon  v. 
T%e  Mayor^  43  Barb.,  33;  Dubois  v.  Delaware  and  Hudson 
Corneal  Co,^  4  Wend.,  285.)  The  rule,  that  when  an  injury  is 
inflicted  by  one  employe  on  another  employe,  both  being  under 
the  same  employer,  and  engaged  in  a  common  business  or  enter- 
prise, the  employer  does  not  guarantee  to  each  employe  the  com- 
petency of  the  other  employes,  only  applies  to  cases  wherfe  the 
superior  or  employer  has  not,  himself,  by  failure  of  duty,  or  by 
omission  or  neglect  on  his  part,  produced  or  contributed  to  the 
injury  complained  of.  {Flike  v.  Boston  and  A.  R,R,  Co,,  53  N.  Y., 
549 ;  Laning  v.  N,  T.  C.  R.  R.  Co.^  49  id.,  521 ;  Brinkner  v. 
Samey  id.,  672;  Warner  v.  Erie  Railway  Co.^  49  Barb.,  558, 
reversed  in  39  N.  Y.,  468 ;  Keegan  v.  Western  R.  R.  Co.,  8  id., 
175.) 

jE  Ddafidd  Smith,  for  the  respondent.  If  the  work  on  the 
part  of  the  mason  was  unreasonably  delayed,  it  was  the  duty  of 
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the  school  officers,  and  not  of  the  defendants,  to  see  that  he 
complied  with  the  terms  of  his  contract.  The  case,  then,  amounts 
to  this,  that  the  school  officers,  by  neglecting  to  enforce  the 
provisions  in  Armstrong's  contract  against  delay,  caused  injuries 
and  damage  to  the  plaintiff.  This,  conceding  aU  the  plain- 
tiff claims  to  be  true,  was  misfeasanee  on  the  part  of  the  school 
officers,  who  were  independent  officers,  and  for  such  misfeasance, 
or  for  malfeasance  of  such  officers,  the  defendants  cannot  be  held 
liable.  {Martin  v.  Mayor  of  Brooklyn^  1  Hill,  546  ;  Lorrilard  v. 
Town  of  Monroe^  1  Kern.,  392;  Russell  v.  Ttt^  Mayor  of  New 
York,  2  Denio,  461 ;  Seford  v.  CUy  of  Bedford,  16  Gray,  297.) 
The  plaintiff  is  estopped  by  the  certificate  of  May  10,  1864,  from 
asserting  any  claim  on  the  defendants  for  the  alleged  grievances 
stated  in  the  complaint.  (Devlin  v.  Mayor,  4  Duer,  837.)  If  the 
injuries  of  which  the  plaintiff  complains  arose  from  the  negligence 
or  delay  of  the  contractor  for  the  mason  work,  Armstrong,  it  is 
clear  that  the  defendants  cannot  be  held  liable  therefor.  Armstrong 
was  an  independent  contractor  with  the  school  officers  of  the  Eighth 
ward,  and  for  his  carelessness,  negligence,  or  unskillfulness  in  the 
execution  of  his  work,  neither  the  defendants  nor  the  school  officers 
are  liable.  {£jdly  v.  The  Mayor,  1  Kern.,  432 ;  Blake  v.  Ihris,  1 
Seld.,  48 ;  Pack  v.  The  Mayor,  4  id.,  222 ;  Treadwell  v.  The 
Mayor,  1  Daly,  123.)  Even  admitting  that  the  school  officers  of 
the  Eighth  ward  can  be  regarded  as  the  agents  of  the  defendants, 
then  the  plaintiff  and  Armstrong  were  two  servants  or  employes  in 
the  employ  of  one  principal,  and  in  the  same  general  business,  and 
for  any  damages  sustained  by  the  plaintiff,  by  reason  of  the  negli- 
gence, carelessness  or  unskillfulness  of  Armstrong,  the  defendants 
are  not  liable.  (Coon  v.  The  S.  and  U.  R.  R,  Co.,  5  N.  Y.,  492.) 

Brady,  J. : 

The  plaintiff  made  a  contract  with  the  school  officers  of  the 
Eighth  ward  of  this  city,  to  do  the  carpenter  work  necessary  toward 
the  erection  of  a  school-house  in  that  ward.  The  mason  work  was 
to  be  done  by  Mr.  Lanty  Armstrong,  with  whom  the  officers  made 
a  contract  for  that  purpose,  and  about  the  same  time  the  agreement 
was  made  with  the  plaintiff.  The  mason  failed  to  perform  with 
sufficient  expedition  to  allow  the  plaintiff  to  proceed  with  his  work. 
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as  he  was  ready  and  able  to,  and  in  conseqaence  thereof  he  was 
subjected  to  loss  by  a  rise  in  the  cost  of  labor  and  in  the  prioe  of 
the  materials  to  be  employed.  The  work  of  the  plaintiff  was  to 
be  done  under  the  direction  and  supervision  of  the  superintendent  of 
school  buildings,  and  the  materials  were  also  to  be  furnished  under 
his  supervision.  The  plaintiff  complained  of  the  delay  of  the 
mason,  and  duly  notified  the  superintendent  of  it,  but  no  action 
was  taken,  it  would  seem,  to  compel  the  mason  to  proceed,  or  to 
abandon  his  contract.  The  necessary  facts  to  establish  the  claim, 
assuming  it  to  be  one  which  could  be  enforced,  were  snflSciently 
proved.  The  averments  in  the  complaint  to  that  end  were  estab- 
lished. The  complaint  was,  nevertheless,  on  the  motion  of  the 
defendant's  counsel,  dismissed.  The  question  presented  is,  whether 
that  disposition  of  the  case  was  proper. 

There  are  several  reasons  why  the  plaintiff  cannot  maintain  this 
action,  some  of  which  will  be  tonsidered. 

First.  It  appeared  by  the  contract  that  the  last  payment  was  not 
to  be  made  until  a  certificate  of  the  superintendent  of  school 
buildings,  that  the  payment  was  due,  had  been  filed  in  the  oflioe  of 
the  clerk  of  the  board  of  education,  and,  in  addition  thereto,  that 
there  had  also  been  filed  in  that  office  a  certificate  that  all  claims 
and  demands  for  extra  work  or  otherwise,  under  or  in  connection 
vjith  the  contract^  had  been  presented  to  the  parties  of  the  first 
part,  and  the  amount  to  be  paid  therefor  agreed  upon  by  and 
between  them,  or  a  majority  of  them,  and  the  plaintiff,  and  that 
such  payment  was  in  fall  of  efoery  claim  or  demand  whatever^  i% 
thepremiseSy  except  the  amount  so  agreed  upon  for  extra  work.  It 
also  appeared  that  a  certificate  had  been  given  and  filed  in  accord- 
ance with  these  provisions,  and  that  the  plaintiff  had  also  signed  a 
certificate  contemplated  by  them.  The  certificate  of  the  officers 
concludes  as  follows:  "We  do  further  certify  that  the  sum  of 
$433.92  has  been  agreed  upon  and  allowed  by  us  in  full  of  all 
claims  and  demands  for  extra  work  or  otherwise,  under  or  in  con- 
nection with  the  said  contract."  The  plaintiff's  certificate  is  as 
follows : 

"  I  do  hereby  certify  that  all  claims  and  demands  for  extra 
work  or  otherwise,  under  or  in  connection  with  the  contract  of 
Alex.  H.  Coulter,  made  with  the  school  officers  of  the  Eighth  ward, 
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for  the  carpenter  work  on  the  new  school  building  of  ward  school 
No.  8,  situate  on  Grand,  ne^r  Laurens  street,  in  said  ward,  dated 
the  4th  day  of  February,  1863,  have  been  presented  to  the  said 
school  officers,  and  the  amount  to  be  paid  therefor  agreed  upon  by 
and  between  them,  or  a  majority  of  them,  and  the  undersigned,  to 
wit,  the  sum  of  $433.92.  I  further  certify  that  the  last  payment 
under  said  contract,  to  wit,  the  sum  0^11,767,  will  be  in  full  of 
every  claim  or  demand  whatever  in  the  premises,  except  the  amount 
BO  agreed  upon  for  extra  work. 

"Dated  New  York,  May  10,  1864. 

"ALEX.  H.  COULTER." 

The  provisions  of  the  contract  relative  to  the  certificate  to  be 
given  for  the  last  payment  are  clear.  They  contemplate  a  final 
adjustment  of  all  matters  between  the  contracting  parties,  in  any 
way  connected  with  or  growing  out  of  the  contract.  This  is  not 
only  indicated  by  the  language  employed,  but  by  the  further  agree- 
ment contained  in  the  eleventh  paragraph  of  the  contract,  which 
is  as  follows : 

Eleventh.  "  Should  any  dispute  arise  concerning  the  true  con- 
struction of  the  plans  or  drawings  and  specifications  hereinbefore 
mentioned,  or  any  part  of  either,  the  same  shall  be  decided  by  the 
said  superintendent  of  school  buildings,  and  his  decision  shall 
be  final ;  but  should  any  other  difference  arise  between  the  parties 
of  the  first  and  second  parts,  the  same  may  be  submitted  to 
the  arbitration  of  two  competent  and  disinterested  persons,  one  to 
be  named  by  the  parties  of  the  first  part,  or  a  majority  of  them,  and 
the  other  by  the  party  of  the  second  part,  which  two,  in  case  they 
cannot  agree,  may  choose  an  umpire;  and  the  decision  of  the 
arbitrators,  or  of  the  umpire,  shall  be  binding  and  conclusive  on 
all  the  parties  hereto." 

The  defendants  are  not  the  contracting  parties,  although  the 
product  of  the  agreement  inures  to  their  benefit.  They  are  the 
paymasters,  and  are  to  be  governed  in  their  payments  by  the  action 
of  officers  over  whom  they  have  by  law  no  control,  except  so  far 
as  the  right  to  approve  of  the  contract  made  confers  it.  They 
rely  npon  the  acts  of  these  officers  when  a  contract  is  made  in 
reference  to  the  completion  of  the  work  in  accordance  with  the 
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obligations  assumed,  and  have  the  right  to  believe  that  the  dnties 
imposed  have  been  properly  discharged.  When  the  certificate  for 
which  the  contract  calls  is  presented,  it  is  their  right  therefore  to 
assume  that  it  has  been  given  at  the  proper  time  and  in  the  proper 
manner ;  that  is,  after  an  arrangement  or  adjustment  of  all  matters 
of  difference,  if  any  have  existed,  and  more  particularly  when  the 
contractor  himself,  by  his  <JWn  deliberate  act,  has  so  declared.  The 
certificates  of  the  school  officers  and  the  plaintiff  contain  precisely 
this :  The  officers  certify  that  a  further  sum  beyond  the  last  pay- 
ment has  been  agreed  upon  and  allowed  by  them  in  fall  of  all 
claims  and  demands  for  extra  work  or  otherwisej  under  or  in  carir 
neetion  with  the  said  contract.  The  plaintiff  certifies  that  the  last 
payment  under  the  contract  would  be  in  foil  of  every  claim  or 
demand  whatever  in  the  premises,  except  the  amount  agreed  upon 
for  extra  work  ;  and  further,  that  all  claims  and  demands  for  extra 
work  or  otherwise,  under  or  in  connection  with  the  contract,  had 
been  presented  to  the  school  officers,  and  that  the  amount  to  be 
paid  therefor  was  the  sum  of  $433.92.  There  is  no  evidence  that 
the  present  claim  was  not  made  and  passed  upon.  There  is  no 
evidence  that  prior  to  the  payments  made  to  the  plaintiff,  the 
present  claim  was  presented  to  the  defendants,  or  that  they  had 
notice  of  it ;  and  they  parted  from  a  fund  which  they  might  have 
held  as  an  indemnity  against  a  litigation  which  might  have  followed 
a  refusal  of  the  school  officers  to  give  the  certificates,  which  must 
have  been  withheld  unless  the  damages  claimed  by  the  plaintiff  had 
been  allowed.  It  is  no  answer  to  this,  that  Mr.  Davenport,  the 
finance  clerk,  told  the  plaintiff  when  he  signed  the  receipt,  that 
the  certificate  only  related  to  the  extra  work.  He  had  no  authority 
to  represent  or  to  bind  the  defendants  in  any  way,  and  what  he 
said  cannot  effect  thcir^  rights.  The  plaintiff  had  signed  the  certifi- 
cate which  contained  the  important  elements  for  the  defendanta, 
and  there  is  no  pretense  that  any  undue  advantage  was  practiced 
or  attempted  in  reference  to  it.  The  certificate  and  receipt  operated 
as  an  extinguishment  of  his  claim.  (Devlin  v.  The  Mayor^  4  Duer, 
337.)  He  obtained  his  money,  giving  that  paper,  and  must  take 
the  consequences. 

Secondly.  The  plaintiff  and  the  mason  were  employed  by  tiie 
same  principal  in  a  common  enterprise,  and  no  action  can  be  soft* 
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tained  by  either  against  the  employer  on  acconnt  of  injuries  sus- 
tained by  the  negligence  of  the  other.  {Coon  v.  The  S.  and  U.  R. 
R.  Co.,  5  N.  Y.,  492;  Warner  v.  £rie  R.  Co.,  39  id.,  468 ;  Brick- 
ner  v.  N.  Y.  C  R.  R.  Co.,  49  id.,  672 ;  Laning  v.  Same,  id., 
521 ;  Flike  v.  BoaUm  and  A.  R.  R.  Co.,  53  id.,  549  ;  Wright  v. 
J!f.  r.  C.  R.  R.  Co.,  25  id.,  562.)  This  question,  having  been 
argued  elaborately  on  both  sides,  is  discussed,  but  in  great  doubt 
whether  the  doctrine  invoked  by  the  defendants  can  be  called  into 
requisition ;  whether,  in  other  words,  the  mason,  being  a  separate 
contractor,  may  be  regarded  as  a  servant  within  the  principle. 
The  plaintiff's  counsel  sought  to  avoid  the  application  of  this  rule 
of  law,  upon  the  theory  that  the  act  which  occasioned  the  plain- 
tiffs damages  was  that  of  the  principal  —  the  employer  —  but  the 
fact  is  otherwise.  The  delay  was  caused  by  the  mason,  he  and  the 
plaintiff  working  together  in  the  construction  of  the  school-house. 
The  theory  suggested  rests,  it  would  seem,  on  the  proposition  that 
the  defendants  could,  by  the  exercise  of  their  rights  under  the  con- 
tract, require  the  mason  to  proceed  more  rapidly ;  but  thii  must  be 
assumed  to  be  so,  and  without  having  all  the  facts  and  circum- 
stances before  us.  This  cannot  be  done  by  the  appellate  court,  and 
could  not  be  done  by  the  tribunal  before  which  the  cause  was  tried. 
Neither  there  nor  here,  can  any  speculation  be  entertained,  as  to 
the  result  of  a  controversy  which  might  have  taken  place  between 
the  defendants  and  one  not  a  party  to  the  record.  If  it  were  so, 
however,  the  cause  would  be  too  remote  to  warrant  the  imposition 
of  damages.  If  there  be  any  merit  in  the  distinction  sought  to  be 
enforced,  it  can  only  be  where  the  employer  is  directly  chargeable 
by  his  own  act  with  causing  the  injury,  and  not,  as  in  this  case, 
where  the  attempt  is  made  to  reach  him  because  he  omitted,  when 
he  might  have  done  so,  to  prevent  another  from  doing  it.  The 
cases,  mpra,  do  not  in  any  respect  conflict  with  this  conclusion. 
The  rule  which  absolves  the  employer  from  responsibility  for 
damages  caused  by  the  negligence  of  a  fellow  laborer  or  employe, 
is  not  free  from  exceptions ;  but  they  arise  only  when  the  employer 
has  failed  to  select  competent  and  skillful  workmen,  or  materials 
fit  for  the  emergency  which  calls  for  their  use.  The  history  of  the 
doctrine  itself,  is  given  by  Chief  Justice  Chuboh  in  Flike  v.  Bo^ 
ten  a/nd  Albany  R.  R.   Co.  (supra).     The  rule  of  exception  is 
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stated  in  that  case  as  follows :  ^^  The  master  is  liable  if  his  own 
negligence  or  want  of  care  produces  the  injury,  and  this  maj  be 
manifested  by  employing  unfit  servants  or  agents,  or  furnishing 
improper  or  unsafe  machinery,  implements,  facilities  or  materials 
for  the  use  of  the  servant."  There  is  in  this  case  no  evidence  of 
the  incompetency  of  the  mason  employed  —  a  fact  which,  on  these 
authorities,  it  is  the  duty  of  the  claimant  to  show,  if  he  seeks 
redress  from  the  employer  for  the  act  of  the  fellow-Bervant.  (25 
N.  T.,  supra.)  The  gravamen  of  the  plaintifi^'s  case  here  is  delay. 
The  ability  of  the  mason  to  accomplish  his  task,  we  do  not  under- 
stand to  be  questioned.  His  negligence,  or  rather  his  omission  to 
do  his  work  with  sufficient  dispatch  to  shield  the  plaintiff,  is  the 
foundation  of  the  demand  asserted.  The  claim  of  the  plaintiff  is 
one  that  could  not  well  be  foreseen.  It  was  the  sudden  increase  of 
wages  and  materials,  events  which  are  not  always  foreshadowed, 
and  against  which  human  foresight  cannot  always  guard.  The 
flexibility  of  the  common  law  cannot  mould  itself  so  as  to  create 
a  special  rule  for  each  particular  case,  without  becoming  an  unset- 
tled, fluctuating  and  unsteady  science.  There  must  be,  and  indeed 
there  is,  a  general  rule  to  meet  the  varied  vicissitudes  of  life,  in 
business  and  otherwise,  marked  however  by  exceptions  which  are 
the  necessary  results  of  peculiar  facts  and  circumstances  developed 
and  requiring  the  qualification  made.  When  these  elements  are 
established,  there  are  few  occasions  when  they  are  not  found  broad 
enough  to  embrace  almost  every  form  of  redress  allied  to  the  subject 
to  which  they  relate.  Such  is  the  case  here.  The  negligence  com- 
plained of  is  not  that  of  the  defendants,  assuming  the  superinten- 
dent of  school  buildings  to  be  the  defendants'  agent.  It  was  not 
his  duty  to  perform  the  mason  work.  He  had  no  authority  to 
hurry  its  performance.  It  may  be  assumed  that  he  was  to  super- 
vise it ;  but  that  was  only  to  see  that  the  mason  performed  his  con- 
tract properly,  and  thus  to  protect  the  defendants  from  unjust 
dealings.  Whether  he  or  the  defendants  could  expedite  it  by  com- 
pulsory process,  does  not  appear,  as  already  suggested.  There  may 
have  existed  many  and  good  reasons  against  the  accomplishment 
of  such  a  result.  It  is  clear,  however,  that  this  is  not  a  case  within 
the  exceptions  to  the  rule  stated,  if  the  rule  as  suggested  apply ; 
and  unless  a  new  one  is  to  be  announced  for  this  case,  the  defend- 
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ants  are  not  liable.  There  are  other  questions  which  might  be  dis- 
enssed  here,  but  they  are  not  necessary  for  the  disposition  of  this 
appeal,  and  are  not  therefore  considered. 

The  judgment  should  be  aflBrmed,  with  costs. 

Davis,  P.  J.,  concurred ;  Daniels,  J.,  concurred  in  the  result. 

Judgment  affirmed. 


WILLIAM    H.   PLACE,  Respondent,  v.  CHARLES  A. 
CHESEBROUGH,  Appellant. 

Btfennce — inabiUty  of  party  to  pay  referee^B  fees  not  thxHcL  otgection  to — when 
ordered —potoer  of  court  to  order. 

It  is  no  objection  to  an  order  referring  an  action,  that  the  plaintiff  is  insolvent 

and  wiU  be  unable  to  pay  the  referee^s  fees,  and  that  the  action  is  brou^t  in 

bad  faith. 
A  reference  may  be  ordered  although  one  of  the  several  issues  in  the  case  may 

not  require  the  examination  of  a  long  account 
The  power  of  the  court  to  refer  common-law  actions  involving  the  examination 

of  a  long  account,  existed  at  the  time  of  the  adoption  of  the  Constitutions  of 

1777  and  1822. 

Appeal  from  an  order  directing  a  reference  in  an  action  on  con- 
tract. 

jFrank  K  iBlaohweU^  for  the  appellant. 

JK  ScJiencJcy  for  the  respondent. 

Bbabt,  J. : 

The  bills  of  particulars  to  the  proof  of  which  the  plaintiff's  evi- 
dence must  be  directed,  consist. of  about  sixty  items,  and  it  abund- 
antly appears,  therefore,  that  the  trial  of  two  of  the  issues  of  fact, 
at  least,  in  this  controversy,  will  require  the  examination  of  a  long 
account.  Indeed,  this  necessity  is  not  questioned  by  the  appellant. 
His  objections  to  the  reference,  indicated  by  the  affidavit  read  in 
opposition  to  the  motion  therefor,  are,  that  the  plaintiff  is  insolvent 
and  cannot  pay  the  referee's  fees,  and  that  the  action  is  brought  in 
bad  faith.  Neither  of  these  objections  can  be  entertained.  .  The 
HuK— Vou  IV.  73 
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insolvency  of  a  plaintiflF  does  not  avoid  the  necessity  of  applying 
to  his  case  the  usual  rules  of  law.  Whether  it  would  subject  him 
to  the  obligation  of  filing  s^urity  of  any  kind,  is  an  entirely  differ- 
ent question.  The  good  fliith  of  an  action  is  not  the  subject  of 
investigation  on  a  motion  of  the  kind  made  herein,  and  the  result 
of  which  we  are  called  upon  to  review.  That  element  goes  to  the 
merits.  When  it  appears  that  the  trial  of  an  issue  of  fact  will 
require  the  examination  of  a  long  account  on  either  side^  it  may 
be  referred.  (Code,  §  271,  sub.  1.)  The  practice  of  referring  such 
cases  has  long  prevailed  {Marter  v.  Hotchkissj  1  Keyes,  585),  and 
is  entirely  consistent  with  administration  of  justice;  indeed, 
indispensable  to  it,  in  many  litigations  which  have  been  presented 
to  the  courts  for  settlement.  (See  Whitaker  v.  Desfosse^  7  Bosw., 
678  ;  Goodyeur  v.  Brooks,  2  Abb.  Pr.  [K  S.],  296;  B(Uckdor  v. 
The  Albany  City  Ins.  Co.,  6  id.,  240.) 

The  proposition,  that  when  there  is  one  of  several  issues  in  an 
action  on  contract,  which  does  not  require  the  examination  of  a 
long  account,  a  reference  cannot  be  ordered,  is  erroneous  and  at 
variance  with  the  established  practice  of  the  court.  It  is  not 
supported  by  the  cases  of  Evans  v.  Kdlhfleisch  (16  Abb.  [N.  S.], 
13)  or  Townsend  v.  Hendricks  (40  How.,  143). 

In  the  latter  case  the  action  was  in  tort,  and  the  results  declared 
were,  that  in  such  an  action  a  compulsory  order  of  reference  could 
not  be  made ;  that  section  271  of  the  Code,  must  be  read  in  con- 
nection with  section  2  of  article  1  of  the  Constitution,  and  was  limi- 
ted to  actions  on  contract ;  and  that  where  the  action  ffom  its  nature 
was  not  referable,  the  answer  could  not  make  it  so. 

In  the  former  case  the  court  held  that  there  was  but  one  cause  of 
action  alleged  in  the  complaint  which  arose  upon  a  special  contract, 
and  that  the  action  would  not  require  the  examination  of  a  long 
account.  It  is  quite  evident  that  these  cases  do  not  sustain  the  rule 
stated,  and  equally  clear  that  they  are  not  applicable  to  this  case. 
The  power  of  the  court  to  refer  common-law  actions  on  contract, 
involving  the  examination  of  a  long  account,  existed  at  the  time  of 
the  adoption  of  the  Constitutions  of  1777  and  1822,  and  it  has  been 
settled  by  repeated  decisions  of  the  courts  of  this  State,  that,  under 
statutes  relating  to  the  subject,  passed  prior  and  subsequent  to  the 
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Constitution  of  177Y,  compulsory  references  could  be  ordered  in 
actions  on  contracts.    {Taumsend  v.  Sendrioks,  sitpra.) 

The  order  made  at  Special  Term  should  for  these  reasons  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Ordered  accordingly. 


ELIZABETH  WALKER  and  othbks,  Executors,  etc.,  Appel- 
lants, V.  CHARLES  B.  SHOEMAKER,  Respondent. 

Action  for  rent — when  counter-dmm  may  he  in^erpoMd, 

In  an  action  brought  to  recover  rent,  a  mere  trespass,  or  a  tort  of  any  character 
not  amounting  to  eviction  in  whole  or  in  part,  cannot  be  set  up  as  a  defense. 

Where  a  landlord,  being  desirous  of  repairing  the  roof  of  his  building,  agreed  with 
the  tenant  that  if  he  would  allow  him  to  enter  upon  the  premises  and  repair  the 
same,  he  would  do  the  work  with  diligence,  care  and  caution,  which  he  failed 
to  do,  whereby  the  tenant  was  injured:  A^,  that  the  tenant  might  set  up  the 
damages  sustained  thereby  as  a  counter-claim  in  an  action  brought  by  the  land- 
lord to  recover  rent 

Oram  v.  Dresser  (2  Sandf.,  120)  distinguished. 

Appeal  from  an  order  made  at  the  Special  Term,  oyermling  a 
demurrer  to  the  counter-claim  set  up  in  the  defendant's  answer. 

MnUe  BeneviUe,  for  the  appellants.  The  cause  of  action  set 
forth  in  the  counter-claim,  does  not  grow  out  of  any  contract ;  and, 
although  pleaded  in  form  ex  contractu^  is  a  pure  tort,  and  cannot  be 
counter-claimed  in  an  action  for  rent.  The  defendant's  remedy  is 
an  action  for  damages  resulting  from  the  plaintiffs'  negligent  and 
abusive  use  of  the  license  granted  them.  {Cuahmg  y.  Adams,  18 
Pick.,  110-114:;  Drake  v.  Cochroft,  4  E.  D.  Smith,  34 ;  Maycyr,  etc., 
V.  Parker  Vein  S.  S.  Co.,  21  How.,  289;  Wendell  v.  Johnsony  8 
N.  H.,  220;  Reynolds  v.  Clark,  1  Str.,  624;  Gram  v.  Dresser, 
2  Sandf.,  120.)  Nor  can  the  defendant,  by  changing  the  form  of 
his  action,  change  the  nature  of  the  plaintiffs'  liability,  and  con- 
vert that  into  a  contract,  which  the  law  deems  a  tort.  (  WdUer  v. 
BenneU,  16  N.  T.,  252;  Mayor,  etc.,  v.  Pa/rker  Vein  S.  S.  Co., 
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21  How.,  289.)  And  in  no  case  is  the  tenant's  claim  for  damages 
resulting  from  the  landlord's  negligence  or  trespass,  and  not 
amounting  to  an  eviction,  an  answer  to  an  action  for  rent.  {DyeU 
V.  Pendleton,  8  Cow.,  729 ;  JEdgerimi  v.  Page^  20  N.  T.,  281.) 
The  injuries,  in  the  case  at  bar,  are  alleged  to  be  inflicted  on  the 
defendant's  personal  property,  and  are  not  to  the  possession  or 
quiet  enjoyment  of  tlie  demised  premises.  {Drake  v.  Cockrcfi^  4 
E.  D.  Smith,  34.)  The  matter  pleaded  in  defendant's  counter- 
claim is  not  a  contract,  since  it  lacks  one  of  the  principal  elements 
of  a  contract,  viz.,  consideration.  (1  Pothier  on  Oblig.,  123;  1 
Parsons  on  Oont.,  427 ;  Blackstone  Com.,  bk.  II,  p.  444.)  The 
permission  to  enter  the  demised  premises  was  a  mere  technical 
license,  and  an  abuse  of  it  would  give  the  tenant  a  right  of  action 
for  damages.  (3  Kent's  Com.,  462  ;  Wdfy.  Frosty  4  Sandf.  Oh., 
73;  Cook  v.  Steams^  11  Mass.,  533.) 

Jos.  K.  Murray,  for  the  respondent. 

Brady,  J. : 

The  action  is  to  recover  rent.  The  defense  is  a  counter-claim. 
The  facts  constituting  it  are  as  follows :  After  the  defendant  had 
taken  possession,  plaintiffs  obtained  the  right,  by  agreement  with 
him,  to  put  a  new  roof  on  the  house  demised,  which  was  not 
needed  to  prevent  waste  or  injury  —  a  privilege  not  reserved  by 
the  agreement  of  rental.  In  consideration  of  this  right,  thus 
granted,  the  plaintiffs  promised  to  do  the  work  with  diligence,  care 
and  caution,  which  they  failed  to  do,  and  by  which  failure  the 
defendant  was  injured.  The  court  at  Special  Term  held  that  these 
elements  presented  a  good  defense  by  way  of  counter-claim,  and 
overruled  the  plaintiffs'  demurrer,  by  which  the  converse  of  the 
proposition  was  sought  to  be  maintained.  The  defense  by  way  of 
counter-claim,  in  actions  of  this  kind,  has  been  limited  by  the 
cases,  and  the  rule  declared  is,  that  a  mere  trespass,  and  indeed  a 
tort  of  any  character,  not  amounting  to  eviction  in  whole  or  in 
part,  cannot  be  set  up  as  a  defense.  {Gushing  v.  Adams,  18  Pick., 
110,  114 ;  DraTce  v.  Coohroft,  4  E.  D.  Smith,  34 ;  Mayor,  etc.,  v. 
Parker  Vein  S.  S.  Co.,  21  How.,  289 ;  Cram  v.  Dresser,  2  Sandf., 
120;  EdgerUyix  v.  Page,  20  N.  Y.,  281.) 

It  must  appear,  to  create  such  a  defense,  that  the  acts  of  the 
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landlord  amount  to  a  breach  of  the  contract  of  letting ;  otherwise 
they  are  not  connected  with  the  subject  of  the  action.  {Edgerton 
V.  Page^  supra.)  None  of  these  adjudications,  however,  discuss 
the  effect  of  the  provisions  of  the  Code  in  relation  to  counter- 
daims,  to  which  particular  reference  will  be  made  hereafter,  and 
none  of  them  bear  any  analogy  to  tliis  case,  except  Cram  v.  Dres- 
ser {supra).  In  that  case  the  landlord  entered  to  make  repairs 
under  a  right  thereto  reserved  in  the  lease,  and  the  defendant, 
feeling  aggrieved  by  the  manner  in  which  the  right  was  exercised, 
claimed  damages  in  diminution  of  the  rent,  but  the  claim  was 
rejected.  The  decision  was  made,  however,  before  the  provisions 
of  the  Code  in  reference  to  counter-claims  were  enacted,  and  rested 
upon  the  doctrine  of  recoupment  of  damages  established  by  the 
case  of  Reah  v.  McAlister  (8  Wend.,  109) ;  a  doctrine  conceded  to 
be  more  limited  than  the  statutory  counter-claim  under  which  the 
defendant  here  seeks  to  be  allowed  his  damages.  Under  the  pro- 
visions of  the  Code  (§§  149, 150),  there  are  two  classes  of  counter- 
claims, indicated  by  the  first  and  second  subdivisions  of  section  150. 
The  second  subdivision;  prescribing  the  second  class  of  counter- 
claims allowed  to  be  set  up,  so  far  as  it  relates  to  the  subject-matter 
in  hand,  is  as  follows :  '^  In  an  action  arising  on  contract,  any  other 
cause  of  action  arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action."  The  cause  of  action  which  the  defend- 
ant sets  up  as  a  counter-claim  is  one  arising  on  contract.  It  is  not 
a  trespass  or  a  tort,  but  solely  a  claim  for  the  violation  of  an  express 
contract.  The  plaintiffs,  to  put  on  the  new  roof,  entered  under 
the  contract  and  as  matter  of  right,  having  promised  to  do  what 
they  were  granted  the  privilege  of  doing,  in  a  careful  workmanlike 
manner,  and  diligently,  so  that  the  beneficial  enjoyment  of  the 
premises  would  not  be  prevented  or  unnecessarily  interfered  with. 
They  failed  to  do  this,  and  the  defendant's  claim  for  such  failure 
necessarily  arises  out  of  contract,  and  is  one  relating  to  the  subject- 
matter  of  the  action,  namely,  the  use  of  the  premises  demised ; 
though  perhaps  not  connected  with  the  subject  of  the  action, 
namely,  the  payment  of  the  rent  as  declared  by  the  cases,  supra. 
The  Code  thus  providing  that  when,  as  in  this  case,  the  action 
arises  on  contract,  "  any  other  cause  of  action  arising  on  contract " 
may  be  set  up  as  a  counter-claim,  the  defense  interposed  herein, 
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arising,  as  it  does,  on  contract,  is  a  valid  defense  and  cannot  be 
rejected.     The  design  of  the  statute  is  to  avoid  circuity  of  action, 
allowing  parties  to  settle  their  differences  bj  the  examination  of 
mutual  demands,  and  arraying  them  each  against  the  other.     This 
o'bject  seems  to  be  very  clearly  expressed  by  the  language  employed : 
"  Any  other  cause  of  action  arising  oho  on  contract ;"  and  by- the 
further  provision :  "  The  defendant  may  set  forth  by  answer  as 
many  defenses  and  counter-claims  as  he  may  have,  whether  they 
be  such  as  have  been  heretofore  denominated  legal  or  equitable,  or 
both ; "  thus  establishing  a  consolidation  of  causes  of  action  through 
the  medium  of  an  answer,  and  giving  the  parties  an  opportunity, 
in  one  litigation,  of  disposing  of  various  claims,  if  they  really  exist, 
or  are  asserted  to  have  some  foundation  in  fact.     For  these  reasons 
it  is  thought  that  the  defense  was  proper,  and  the  decision  of  the 
court  at  Special  Term  correct.     The  suggestion  that  the  agreement 
is  without  consideration,  is  not,  under  the  circumstances  of  this 
case,  entitled  to  serious  examination.     The  plaintiffs  have  enjoyed 
the  advantages  of  the  contract.     It  is  executed,  and  they  must 
accept  the  burdens  it  imposed,  whatever  th^y  may  be.    The  propo- 
sition that  the  agreement  was  a  naked  or  conditional  license,  and 
revokable  at  pleasure,  is  not  available  to  the  plaintifi^  as  a  release 
from  any  obligation  incurred  by  its  use.     The  defendant  could  not 
have  withdrawn  it,  as  suggested  by  the  learned  presiding  justice  in 
deciding  the  demurrer,  after  the  plaintiff  had  partially  completed 
the  roof.     This  seems  to  be  demonstrated  by  the  cases  which  he 
cites:  Mumford  v.  Whitney  (15  Wend.,  380);  Pherrepowt  v.  Bar- 
na/rd  (2  Seld.,  279) ;  see,  also,  Miller  v.  The  Auburn  and  Syracu^ 
-ff.  H.  Co.  (6  Hill,  61).     But  being  executed  and  unrevoked,  it  is 
clear  on  the  authorities,  that  even  if  the  agreement  were  a  mere 
license  and  without  consideration,  it  would  be  a  justification  of  the 
act  of  entering  upon  the  premises  to  erect  the  roof,  and  therefore 
binding.     The  consideration  of  the  agreement  here  Was  the  benefit 
derived  from  the  completion  of  the  new  roof,  while  the  premises 
were  occupied  by  a  tenant  paying  rent.    The  order  made  at  Special 
Term  should  be  affirmed,  with  costs. 

Daniels,  J.,  concurred. 

Order  affirmed. 
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DANIEL  FALLON,  Plaintiff,  v.  THE  MAYOR,  ALDERMEN, 
Etc.,  of  the  city  OF  NEW  YORK,  Defendant. 

Chap,  70^,  ZotM  qf  1878 — &lfeet  of,  on  Ucues  of  armories  inNew  York — Fraud'— 

token  can  he  shown. 

The  only  effect  of  section  2  of  chapter  758,  Laws  of  1873,  was  to  remove  the 
prohibition  against  paying  the  arrears  of  rent  upon  leases  of  armories  in  the 
city  of  New  York,  created  by  section  2  of  chapter  9,  Laws  of  1872,  in  the  cases 
specified  in  the  said  section. 

Such  section  did  not  take  away  legal  defenses  that  existed  by  reason  of  the 
invalidity  of  such  leases  because  made  in  violation  of  law,  nor  did  it  deprive 
the  city  or  county  of  the  right  to  allege  fraud  and  collusion  between  the  lessor 
and  the  public  officials  as  a  defense  to  actions  upon  such  leases. 

The  board  of  supervisors  had  no  authority  to  make  leases  for  annories  and 
charge  the  county  with  the  obligations  thereby  created,  until  all  the  require- 
ments of  the  act  of  1870  (chap.  80),  had  been  complied  with. 

Motion  for  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  General  Term. 

Fred.  Smyth^  for  the  plaintiff. 

t/l  G.  Carter^  for  the  defendant. 

Davis,  P.  J. : 

The  court  below  directed  a  verdict  for  the  plaintiff,  and  ordered 
the  exceptions  on  the  part  of  the  defendants  to  be  heard  fai  this 
court  in  the  first  instance,  suspending  judgment  in  the  mean  time. 
The  principal  exceptions  arise  upon  the  request  to  submit  to  the 
jury  the  question  whether  the  lease  on  which  the  action  was 
brought,  was  procured  by  fraudulent  collusion  between  members 
of  the  board  of  supervisors  and  the  plaintiff,  and  upon  the  several 
requests  to  charge  on  propositions  of  law.  It  is  obvious  that  the 
learned  judge  by  whom  the  Circuit  was  held,  took  this  course  for 
the  purpose  of  procuring  as  speedily  as  practicable  the  opinion  of 
the  appellate  courts  upon  the  legal  propositions  involved,  and 
especially  upon  the  effect  of  section  2,  of  chapter  758,  of  the  Laws 
of  1873  (Bess.  Laws  of  1873,  p.  1127),  upon  the  rights  and  obliga- 
tions of  the  respective  parties  to  such  leases.    That  section  is  in 
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these  words  :  '^  Nothing  contained  in  any  act  heretofore  passed  shall 
prevent  the  payment  of  arrears  of  rent  for  armories  and  drill 
rooms,  in  cases  in  which  the  board  of  supervisors,  since  the  first 
day  of  January,  1872,  shall  have  authorized  the  leases  of  such 
armories  and  drill  rooms  to  be  canceled  and  the  public  use  thereof 
to  cease,  on  condition  of  the  payment  of  such  arrears  of  rent,  or  in 
cases  in  which  the  premises  shall  have  been  continuously  occupied 
as  armories  or  drill  rooms  until  the  present  time,  or  until  the 
expiration  of  the  terms  for  which  the  same  were  leased."     It  is 
obvious  that  the  lease  on  which  the  plaintiff  sues,  is  within  the 
scope  of  this  provision,  because  the  premises  had  been  continnonsly 
occupied  to  the  then  present  time.     The  object  of  tliis  statute  is 
very  plain.    It  is  to  remove  the  supposed  preventive  effect  of  some 
previous  act  or  acts  of  the  legislature ;  and  its  end  is  fully  accoai- 
plished  when  that  removal  is  produced.     By  a  provision  contained 
in   section  2  of  chapter  9  of  the  Laws  of  1872,  the  payment  of 
arrears  of  rent  on  all  leases  and  armories,  was  excluded  from  the 
general  provisions  of  the  chapter,  and  in   substance  prohibited. 
The  second  section  of  chapter  758  of  the  Laws  of  1873,  was  intended 
to  and  does  remove  this  prohibition  upon  the  payment  of  ''  arrears 
of  rent,"  in  the  cases  specified  in  the  section,  to  wit,  where  the 
leases  had  been  canceled  by  authority  of  the  board  of  supervisors, 
and  the  public  use  of  the  demised  premises  had  ceased  on  condition 
of  payment  of  such  arrears ;  and  in  cases  in  which  the  premises  had 
been  continuously  used  up  to  the  time  of  the  passage  of  the  law ; 
and  in  cases  where  the  term  of  the  lease  had  already  expired,  and 
such  use  had  been  continued  up  to  the  expiration  of  the  terln.     It 
took  away  an  obstacle  which  prevented  the  payment  of  such 
(zrrears;  and  it  applies  only  to  arrears  upon  leases  which  had  ter- 
minated by  agreement  or  by  lapse  of  time,  and  to  a/rrears  upon 
continuing  leases  when  occupation  and  use  had  gone  on  up  to  the 
passage  of  the  act.     The  language  used  is  not  apt  to  take  away 
legal  defenses  that  existed  by  reason  of  the  invalidity  of  leases 
because  made  in  violation  of  law ;  nor  to  deprive  the  city  or  county 
of  the  right  to  allege  fraud  and  collusion  between  the  lessor  and 
the  public  officials,  as  a  defense  to  actions  upon  such  leases.    If  the 
intent  had  been  to  give  validity  to  all  outstanding  leases  of  armories 
and  drill  rooms,  and  take  away  all  defenses  thereto,  whether  of  want 


Digitized  by 


Google 


FALLON  V.  MAYOR.  585 

Fmar  Department,  May  Term,  1875. 

of  aatliority  or  fraud,  language  would  have  been  chosen  which  would 
have  plainly  expressed  that  intent,  as  might  well  have  been  done 
in  fewer  words  than  those  of  the  section  under  consideration ;  but 
pains  were  taken,  by  the  use  of  words  of  well  known  significancy, 
to  limit  the  eflTect  of  the  section  to  "  arrears  of  rent^'*  and  to  the 
removal  of  an  obstacle  specially  interposed  by  previous  act  of  the 
legislature,  which  preoenUd  payfnent  of  a/rrea/rsy  in  the  specified 
cases.  As  the  rent  sued  for  in  this  action  has  all  accrued  subsequently 
to  the  passage  of  the  act  of  1873,  it  is  not  "  arrears  of  rent"  within 
the  descriptive  words  of  tliat  act,  and  the  case  stands  unaffected 
by  the  act.  The  defendants  are  sued  for  an  alleged  liability  of  the 
county  of  New  York,  and  if  an  action  will  lie  for  such  liability, 
it  must  be  held  that  the  defendants  may  set  up  and  assert  any 
defense  which  infected  the  contract,  or  affected  the  right  to  recover 
thereon.  We  think  the  case  should  have  been  sent  to  the  jury  upon 
the  question  of  fraud.  In  considering  this  question,  it  is  hardly 
necessary  to  say,  that,  inasmuch  as  the  jury  would  have  had  the 
right  to  give  full  faith  and  credit  to  all  the  evidence  and  testimony 
on  the  part  of  defendants,  tending  to  show  fraud,  and  to  have  drawn 
every  legitimate  inference  therefrom  leading  their  minds  in  that 
direction,  and  to  have  discarded  altogether  the  evidence  in  denial 
or  explanation  of  the  alleged  fraud,  we  are,  since  the  question  has 
been  withheld  from  the  jury,  to  look  at  the  case  as  though  it  stood, 
so  far  as  tliis  question  of  fact  is  concerned,  upon  the  defendant's 
evidence  only.  That  evidence  tended  to  show  that  portion  of  a 
committee  of  the  board  of  supervisors,  charged  with  the  duty  of 
finding  suitable  premises  for  a  drill  room  or  armory,  were  informed 
that  the  premises  described  in  this  lease  were  in  the  hands  of  a 
party  ready  to  lease  them  to  the  county  for  at  most  $10,000  per 
annum.  That  one  member  of  the  committee  had  a  brother-in-law, 
the  plaintifi',  who  was  employed  in  the  office  of  the  mayor  as  server 
of  corporation  notices.  That  soon  after  information  was  given  two 
members  of  the  committee  that  the  premises  could  be  had  for 
$10,000,  this  brother-in-law  of  one  of  those  to  whom  such  informa- 
tion had  been  given,  took  a  lease  to  himself  of  the  premises  for 
ten  years,  at  an  annual  rent  of  $9,500,  from  January  1,  1873. 
That  two  days  afterward  the  committee  reported  in  favor  of  renting 
the  same  premises  from  the  brother-in-law  of  one  of  the  committee, 
Hun— Vol.  IV.  74 
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ibr  the  same  term  of  ten  years,  at  an  annual  rent  of  $14,000  and 
all  taxes ;  and  a  resolution  was  passed  on  the  same  day  to  rent  on 
those  terms ;  and  on  the  same  day  the  lease  was  executed  between 
the  plaintiflf,  who  was  and  is  the  brother-in-law  of  one  of  the  com- 
mittee, and  the  board  of  supervisors.  A  jury  would  certainly  have 
been  justified  in  scanning  this  transaction  with  a  jealous  eye,  and 
perhaps  in  concluding  that  it  was  a  snug  and  shrewd  little  job  to 
secure  to  the  plaintiff  a  comfortable  income  of  $4,500  per  annnm 
for  ten  years,  at  the  expense  of  the  tax-payers  of  the  city ;  and  it 
is  quite  possible  they  might  have  believed  and  found  that  it  was 
brought  about  by  collusion  between  the  plaintiff  and  some  of  the 
officials  connected  with  the  affair,  and  so  have  stamped  the  trans- 
action as  a  fraudulent  one.  The  collusion  of  the  plaintiff  with  any 
one  or  more  of  such  officials  would  have  been  a  fraud  upon  the 
county,  and  the  fact  that  such  collusion  and  the  circumstances 
attending  the  procuring  of  the  lease  were  unknown  to  the  board 
of  supervisors  as  a  board,  would  not  diminish  the  fraud  on  plain- 
tiff's part,  but  would  rather  intensity  it  by  necessarily  involving  the 
concealment  of  the  collusive  action  of  a  part  of  the  committee  with 
himself.  We  think  the  motion  for  a  new  trial  should  be  granted 
on  this  point. 

The  powers  of  the  board  of  supervisors  to  make  leases  of  this 
kind,  and  charge  the  county  with  the  obligations  thereby  created, 
were  specifically  defined  by  acts  of  the  legislature.  They  could 
only  act  in  that  regard  in  the  execution  of  a  duty  which  the  statute 
imposed,  and  that  duty  could  arise  or  exist  only  on  it  appearing 
that  the  preliminary  requirements  of  the  act  of  1870  had  been 
complied  witL    (Laws  of  1870,  chap.  80,  vol.  1,  pp.  217-248.) 

The  lease  was  made  in  1872,  for  a  term  to  commence  on  the  1st 
of  January,  1873.  It  was  an  original  lease,  and  not  the  renewal 
of  one  made  under  previous  laws,  and  the  resolution  of  the  19th 
of  December,  1872,  passed  three  days  after  the  making  of  the 
lease,  and  before  the  commencement  of  the  term,  transferring  the 
sixth  regiment  of  the  New  York  State  national  guard  to  the  leased 
premises,  furnished  a  strong  presumption  that  the  lease  was  made 
for  the  use  of  that  regiment.  The  effort  to  uphold  the  authority 
upon  papers  prepared  on  the  application  of  the  ninety-sixth  regi- 
ment in  1864,  was  not  satisfactory.    That  regiment  never  occupied 
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the  premises,  nor  was  it  connected  with  them  otherwise  than  by  an 
application  on  the  16th  of  December,  1872,  by  the  commanding 
oflBcer  of  that  regiment,  which  the  subsequent  action  of  the  board 
shows,  was  not  acceded  to.  Enough,  we  think,  was  not  shown  by 
the  plaintiff,  to  authorize  the  action  of  the  board  in  making  the 
lease ;  but  as  there  must  be  a  new  trial  on  the  question  of  fraud, 
it  is  not  so  material  to  analyze  and  examine  this  question  at  length, 
as  upon  the  new  trial  it  may  be  presented  upon  other  and  different 
evidence.  The  occupation  of  the  premises  by  the  sixth  regiment, 
as  shown,  was  not  such  a  ratification  of  the  lease  as  makes  it  obliga- 
tory on  the  county  or  city.  There  would  be  no  protection  for  the 
corporation  of  New  York,  if  the  doctrine  of  ratification  which  is 
applied  to  private  persons  and  corporations,  was  held  to  be  appli- 
cable. We  have  often  held  to  the  contrary,  and  cannot  therefore 
give  validity  to  a  lease  void  for  want  of  authority  to  make  it,  or 
for  fraud  in  making  it,  because  of  the  occupancy  and  use  of  the 
premises  by  some  regiment  assigned  to  them.  It  is  another 
question  whether  any,  and  what  liability  can  grow  out  of  such 
occupancy. 

The  motion  for  a  new  trial  should  be  granted,  with  costs  to 
abide  the  event. 


Daniels,  J.,  concurred. 

Motion  granted,  costs  to  abide  event. 


ROBERT  T.  FORD,  Plaintiff,  v.  THE  MAYOR,  Em,  OF 
THE  CITY  OF  NEW  YORK,  Dbfbndant. 

Ohap,  80,  Laws  qf  1870 — power  qf  iupermon  to  lease  armories — rcUiflcaUon  of 

lease. 

The  board  of  supervisors  cannot  lease  buildings  for  armories  simply  because,  in 
their  opinion,  they  will  sooner  or  later  be  needed  for  the  use  of  some  one  or 
more  of  the  r^^ents  of  the  county.  No  power  to  make  such  leases  exists, 
except  upon  compliance  with  all  the  requirements  of  section  120  of  the  militaiy 
code. 

Occupancy  of  premises  so  leased,  by  one  of  the  regiments  of  the  national  guard, 
and  payment  of  rent  from  time  to  time  by  the  officers  of  the  city,  cannot  be 
treated  as  a  ratiflcation  of  a  lease  made  without  authority. 
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Motion  for  judgment  on  a  verdict  ordered  by  the  court,  subject 
to  the  opinion  of  the  court  at  General  Term. 

W.  H.  Townley^  for  the  plaintiflF. 

James  O.  Carter ^  for  the  defendant. 

Davis,  P.  J. : 

In  the  case  of  Fallon  against  these  defendants  (argued  at  the 
present  term),  we  have  considered  the  effect  of  section  2  of  chapter 
768  of  the  Laws  of  1873,  and  have  come  to  the  conclusion  that 
nothing  contained  in  that  section  prevents  the  defendants  from 
contesting  the  validity  of  a  lease  in  an  action  brought  for  rent 
accruing  subsequently  to  the  passage  of  that  act.  *  No  question  of 
fraud  is  made  in  this  case.  It  stands  uix)n  undisputed  facts,  and 
the  only  question  it  presents,  is,  whether  the  board  of  supervisors 
had  power  to  make  leases  of  buildings  for  armories  and  drill  rooms, 
generaUy^  and  in  anticipation  of  the  wants  of  the  regiments  or 
military  companies  of  the  (3ouuty,  and  without  regard  to  the 
requirements  of  section  120  of  the  military  code.  (Laws  of  1870, 
chap.  80,  vol.  1,  pp.  217,  248.)  The  lease  on  which  this  action  is 
brought,  was  made  on  or  about  the  19th  day  of  September,  1872, 
for  the  term  of  ten  years  and  seven  months  from  the  1st  day  of 
October,  1872,  at  an  annual  rent  of  $24,000. 

Its  only  basis,  as  a  professed  compliance  with  the  requirement 
of  the  act  under  which  the  authority  to  make  such  leases  is  derived, 
is  to  be  found  in  a  resolution  passed  by  the  board  of  supervisors 
on  the  19th  day  of  September,  1872.  That  resolution  is  an  instruc- 
tion to  the  clerk  of  the  board  to  execute  a  lease  of  the  premises 
"  to  be  for  the  purpose  of  armories  and  drill  rooms ; "  and  it  is 
based  upon  the  report  of  a  committee,  that  the  building  is  suitable 
for  the  purposes,  and  can  be  leased,  if  obtained  immediately,  on 
very  advantageous  terms  to  the  county. 

The  report  states,  also,  that  ^^  the  sixth  regiment  must  have  an 
armory  forthwith,  as  the  lease  of  the  building  known  as  Tammany 
Hall  has  been  canceled,  and  the  said  regiment  will  be  compelled 

*  Vide  opinion  in  Fallon  v.  The  Mayor,  anU^  p.  588. 
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to  vacate.  Other  portions  of  the  militia  have  pressing  needs  of  new 
or  additional  accommodation." 

The  lease  was  not,  however,  made  for  the  sixth  regiment,  nor  for 
any  regiment  in  particular,  but  upon  the  opinion  of  the  committee 
and  the  board  that  it  would  be  wanted  for  some  regiment.  It  was 
attempted  to  uphold  the  lease,  by  showing  that  the  twelfth  regi- 
ment had,  in  October,  1862,  made  application  by  the  captains  of  its 
respective  companies,  in  compliance  with  the  statute  then  existing, 
for  an  armory  and  drill  room,  and  that  that  regiment  subsequently 
occupied  a  portion  of  the  premises. 

It  appeared,'  however,  that  at  the  time  of  making  the  lease,  in 
September,  1872,  the  twelfth  regiment  was  in  occupancy  of  other 
premises,  leased  by  the  county  for  its  use  for  a  term  of  five  years 
from  the  1st  day  of  May,  1870,  and  tliat  on  the  19th  day  of 
December,  1872,  a  resohition  was  adopted  by  the  board  of  super- 
visors, accepting  a  proposition  of  the  lessor  of  those  premises  to 
cancel  the  lease  on  payment  of  rent  up  to  May,  1873  ;  and  there- 
upon the  lease  was  soon  after  canceled,  and  the  said  twelfth  regi- 
ment was  transferred  to  the  premises  leased  of  plaintiff. 

There  seems  to  be  nothing  in  these  facts  to  support  the  power  to 
make  the  lease  in  question,  unless  it  be  found  in  the  fact  that  some 
months  after  this  lease  was  executed,  it  became  convenient  to  put 
it  into  the  occupancy  of  the  twelfth  regiment,  which,  having  lost  its 
former  armory  by  a  cancellation  of  the  lease,  was  entitled  to  have 
another  armory  provided  by  the  county.  The  creation  of  that 
exigency  by  the  cancellation  of  an  existing  lease,  did  not,  by  retro- 
active sanction,  give  validity  to  the  lease  made  Bome  two  months 
before.  The  case  upon  this  point  comes  right  down  to  the  naked 
question :  Had  the  supervisors  power  to  lease  the  premises  of  plaintiff 
without  any  compliance  with  the  requirements  of  section  120  of 
the  military  code,  because  the  board  was  of  opinion  that  they  would 
sooner  or  later  be  needed  for  the  use  of  some  one  or  more  of 
the  regiments  of  the  county  ?  In  our  opinion,  this  question  must 
be  answered  in  the  negative.  Occupancy  by  the  twelfth  regi- 
ment, and  payment  of  rent  from  time  to  time  by  the  oflScers  of  the 
city,  cannot  be  treated  as  a  ratification  of  a  lease  made  without 
authority.  To  apply  that  rule  to  such  case  is  to  strip  the  defend- 
ants of  all  ability  to  defend  themselves  against  acts  of  public  officers 
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in  excess  of  lawful  authority.    We  are  of  opinion  that  the  defend- 
ants are  entitled  to  judgment. 

Daniels,  J.,  concurred. 

Brady,  J. : 

The  twelfth  regiment  applied  for  an  armory,  in  compliance 
with  the  law  thereunto  relating  at  the  time  of  the  application,  and 
one  was  provided.  They  were  subsequently  transferred  to  the 
armory  occupied  by  them  referred  to  in  the  complaint  herein,  and 
to  recover  the  rent  of  which  this  action  was  brougLt.  It  is  not 
pretended  that  any  application  was  made  under  the  provisions  of 
the  act  of  1870,  but  the  plaintiff  relies  upon  the  original  applica- 
tion and  its  continuing  force,  as  an  authority  to  transfer  them  to 
any  armory  provided  by  the  board  of  supervisors.  It  has,  he 
claims,  in  other  words,  a  retrospective  effect,  and  so  long  as  they 
present  the  necessary  constituents  of  a  regiment,  the  use  of  an 
armory  by  them  must  be  regarded  as  an  occupancy  under  and  by 
virtue  of  the  application  duly  and  legally  made,  and  therefore  a 
legal  and  binding  one  upon  the  city.  I  think  this  question  is 
evolved  from  the  facts  and  circumstances  of  this  case,  and  is  to  be 
met.  Upon  the  view  taken  by  my  brethren,  however,  assuming  it 
to  present  the  controlling  question  involved  on  this  appeal,  I  concur 
with  them. 

Judgment  ordered  for  defendant  on  the  verdict. 


JAMES   KEID    AND    ANOTHEB,   RESPONDENTS,   V.   MICHAEL 

MAJJTIN,  Appellant. 

ChocU  sold  <m  credit— if  scde  w  induced  byft'oud,  actum  may  be  htrmght  cUcnM^ 
in  such  case  the  fraud  is  a  material  issue—  Order  cf  arrest. 

When  goods  are  sold  on  credit,  if  the  sale  be  induced  by  fiiaudcdent  misrepie- 
Bentations,  suit  for  the  valae  may  be  commenced  before  the  teimination  of  tlie 
period  of  credit  In  snch  action  the  question  of  fraud  is  material  to  the  issue, 
and  the  Judgment  recovered  therein  will  not  be  deemed  to  have  been  i«coTeied 
in  an  action  on  contract. 
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Appeal  from  an  order  made  by  honorable  Justice  Donohue, 
November  27,  1874,  denying  a  motion  for  the  discharge  of  the 
defendant  from  imprisonment  on  execution,  and  for  a  perpetual 
stay. 

The  action  was  brought  to  recover  the  value  of  certain  liquors 
sold  to  the  defendant,  and,  on  the  19th  day  of  February,  1870,  by 
virtue  of  an  order  of  arrest  therein,  defendant  was  arrested  by  the 
sheriflF  of  Dutchess  county.  That  order  was  obtained  on  the  ground, 
among  others,  that  the  defendant  had  been  guilty  of  a  fraud  in 
contracting  the  debt.  Copies  of  the  affidavits  used  to  procure 
the  arrest  were  served  upon  the  defendant.  On  May  27,  1872, 
defendant  filed  a  petition  in  bankruptcy. 

On  the  11th  day  of  June,  1872,  judgment  was  entered  herein 
against  the  defendant,  and,  execution  thereon  against  his  property 
having  been  returned  unsatisfied,  execution  was  issued  against  the 
person  of  defendant,  which  was  returned  "  not  found." 

On  February  6,  1873,  defendant  was  disdiarged  in  bankruptcy, 
and  the  debt  in  question  is  claimed  to  have  been  covered  by  such 
discharge. 

Defendant  gave  bail  on  his  arrest,  and,  after  the  return  of  the 
latter  execution,  an  action  was  commenced  against  the  bail,  who 
were  finally  permitted  to  surrender  the  defendant  to  the  sheriff  in 
their  exoneration. 

W.  S.  Pabnver^  for  the  appellant.  If  the  proceedings  in  bank- 
ruptcy operated  to  discharge  this  debt,  the  motion  is  a  proper  one. 
The  discharge  being  obtained  after  judgment,  it  was  too  late  to 
plead.  {Monroe  v.  Upton^  50  N.  Y.,  593.)  This  debt  is  discharged 
unless  it  was  fraudulently  contracted.  (Bankrupt  Act,  §§  33,  34.) 
All  the  allegations  of  the  complaint,  charging  fraud,  are  wholly 
irrelevant  and  immaterial;  the  complaint  is  essentially  one  for 
goods  sold  and  delivered,  without  a  single  characteristic  of  a  com- 
plaint for  fraudulently  obtaining  goods.  This  position  is  sustained 
by  a  uniform  current  of  authorities.  {Roth  v.  Palmer,  27  Barb., 
662;  Kayaer  v.  Sichd,  34  id.,  84;  Wright  v.  CampbeUj  21  How., 
9 ;  Weigwnd  v.  Sichd,  33  id.,  174 ;  WiMams  v.  TUt,  36  N.  T., 
319,  323.)  The  rule  is  unqualified,  that  the  only  matters  estab- 
lished by  the  judgment  are  those  which  the  plaintiff  must  have 


Digitized  by 


Google      


592  REID  V.  MARTIN. 


First  Department,  Mat  'i'eric,  1875. 


proved  to  make  out  his  case.  {Efhoard  v.  Qardner^  46  N.  Y., 
349  ;  Wood  v.  Henry ^  40  id.,  124 ;  Church  of  Redeemer  v.  Chrcuu)- 
ford^  14  Abb.  [N.  S.],  200.)  If  a  body  execution  would  lie,  it  is 
because  the  judgment  established  a  fraud  —  if  not,  because  the 
judgment  established  no  such  thing.  If  there  was  any  tort  they 
have  waived  it.  Hiiving  made  their  election  they  are  bound  by  it. 
{Lams  V.  Beamy  19  Barb.,  61.)  There  have  been  no  laches.  (Jfon- 
roe  V.  VptoTiy  50  N.  Y.,  693.) 

Wm.  P.  S.  Melmiij  for  the  respondents.  The  action  is  founded 
in  fraud,  from  which  the  bankrupt's  discharge  will  not  release  him. 
{In  re  Kimball j  1  Nat.  Bankr.  Reg.,  193 ;  Jn  re  Louis  Glaaery 
id.,  336  ;  fn  re  Whithotieey  4  id.,  16.)  And  the  honorable  justice, 
before  whom  the  motion  was  heard,  from  the  decision  in  which  this 
appeal  is  taken,  says :  "  By  the  express  terms  of  the  bankrupt  act, 
no  debt  contracted  by  fraud  shall  be  discharged  by  the  act.  The 
act  does  not  put  the  denial  on  the  shape  in  which  the  debt  is ;  it 
puts  it  on  the  ground  of  the  character  of  its  contraction."  {In  re 
Palereouy  1  Nat.  Bankr.  Reg.,  307;  In  re  Robineon^  2  Nat. 
Bankr.  Reg.,  341 ;  Dresser  v.  Brooks^  3  Barb.,  429 ;  Clark  v. 
Rowlinffy  3  N.  Y.,  216 ;  Monroe  v.  Upton,  50  id.,  593.)  If  the 
court  can  gather  from  the  complaint  and  affidavits  on  arrest  a  state 
of  tacts  which  disclose  a  fraud  in  the  creation  of  the  debt,  that 
is  sufficient.  {In  re  KimbaUy  1  Nat.  Bankr.  Reg.,  193 ;  Stewart 
v.  Emersony  8  id. ;  In  re  Simpson^  2  id.,  18.) 

Davis,  P.  J.: 

The  motion  was  denied  by  the  court  below  solely  on  the  ground 
that  the  debt  for  which  the  judgment  was  recovered,  v^as  not  dis- 
charged by  the  decree  in  bankruptcy,  because  it  was  contracted  by 
fraud.  Section  33  of  the  act  of  congress,  known  as  the  bank- 
ruptcy act,  declares  that  "  no  debt  created  by  the  fraud  *  «  * 
of  the  bankrupt  *  *  *  shall  be  discharged  under  this 
act,  but  the  debt  may  be  proved,  and  the  dividend  thereon  shall  be 
a  payment  on  account  of  said  debt." 

The  federal  courts  sitting  in  bankruptcy,  have  given  this  section 
a  construction  consistent  with  the  manifest  intention  of  congress. 
"  Whenever  the  debt,"  says  Blatchfobd,  J.    {In  re  Paterson^  1 
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Nat.  Bankr.  Beg.,  307),  "  no  matter  whether  it  be  in  the  shape  of  a 
jndgment  or  in  any  other  form,  was  created  by  fraud  and  had  its 
root  and  origin  in  fraud,  then  it  is  not  to  be  discharged."  We  are 
to  look,  therefore,  on  such  motions  as  this,  to  the  origin  of  the 
indebtedness,  and  if,  in  so  doing,  we  clearly  see  that  the  debt  was 
created  in  fraud,  we  must  hold  the  discharge  to  be  inoperative  to 
extinguish  it,  and  that  the  creditor  is  entitled  to  all  the  remedies 
given  him  by  the  laws  of  the  State  in  which  his  action  may  be 
prosecuted,  or  his  judgment  recovered. 

In  this  case  it  is  insisted  that  fraud  is  not  the  subject-matter  of 
the  action,  and  that  therefore  all  the  allegations  of  the  complaint 
tending  to  show  fraud  in  the  creation  of  the  debt,  are  immaterial, 
and  that  no  issue  could  have  been  taken  upon  them,  and  therefore 
the  judgment  cannot  be  held  to  have  determined  anything  in 
respect  of  them.  It  is  true  the  complaint  in  this  action  is  upon 
contract  for  the  purchase-price  of  goods  sold  and  delivered  ;  but 
that  fact  is  by  no  means  conclusive  upon  the  question  whether  or 
not  the  debt  was  created  by  fraud.  It  is  well  settled,  that  where 
goods  are  sold  upon  credit,  if  it  appear,  before  the  term  of  credit 
has  expired,  that  the  sale  and  credit  have  been  procured  by  the 
fraud  of  the  purchaser,  the  seller  is  not  bound  to  wait  for  the  expi- 
ration of  the  credit,  but  may  instantly  sue  upon  an  implied  promise 
to  pay  forthwith  the  value  of  the  goods,  and  recover  upon  proof 
of  the  fraudulent  acts  or  representations.  The  fraud  is,  in  such 
case,  necessarily  involved  in  the  issue  as  part  of  the  evidence 
necessary  to  establish  the  right  of  recovery.  Under  the  former 
system  it  would  not  be  set  forth  in  the  pleadings,  which  would 
usually  and  might  always  have  been  simply  the  common  counts  in 
indehitatv^  asaumpsit  Under  the  present  system,  the  assertion  of 
such  allegations  in  the  complaint,  if  unnecessary,  would  not  be 
prejudicial  to  the  defendant,  and  after  issue  of  fact  joined  as  in 
this  case,  would  be  obnoxious  to  no  objection  on  the  part  of  the 
defendant.  In  this  case  the  plaintiffs  sue  for  the  whole  purchase- 
price  of  the  goods  sold,  and  they  show  on  the  face  of  their  com- 
plaint that  the  sale  was  made  upon  credit,  payable  by  installments, 
varying  from  thirty  days  to  four  and  one-half  months  from  the 
date  of  the  sale.  The  full  tenn  of  credit  had  not  expired  when 
they  brought  their  suit  for  the  whole  amount,  and  hence,  as  one 
Hun— Vol.  IV.        76 
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ground  entitling  them  to  an  immediate  recovery,  they  allege  that 
they  were  induced  to  make  the  sale  by  certain  false  and  fraudulent 
representations  made  by  defendant,  on  the  faith  of  which  they 
relied.  After  issue  joined,  and  judgment  rendered  upon  such 
pleadings,  it  will  hardly  do  to  hold  that  the  record  shows  that  the 
recovery  was  upon  a  simple  contract  for  a  debt  not  created  by 
fraud.  But  it  appears  by  the  papers  that  an  order  of  arrest  was 
made  by  one  of  the  justices  of  this  court,  upon  affidavits  showing 
the  case  to  be  one  within  section  179  of  the  Code  of  Procedure. 
The  affidavits  upon  which  this  order  was  founded,  are  brought 
before  us  without  objection  by  the  respondent,  and  it  is  fair  to  pre- 
sume that  they  were  also  before  the  special  term.  The  defendant 
was  arrested  on  the  order  and  gave  bail,  as  is  stated  in  his  own 
affidavit.  The  affidavits  abundantly  show  that  the  debt  was  created 
ly  fraud.  There  is  no  merger  of  the  fraud  in  the  judgment,  so 
that  the  plaintiffs  are  precluded  from  establishing  that  fact.  Their 
right  to  imprison  the  debtor  may  depend  upon  their  ability  to  show 
an  order  of  arrest,  founded  upon  affidavits  sufficient  to  give  juris- 
diction to  make  the  order ;  and  whenever  a  discharge  after  arrest 
is  sought  for,  upon  any  ground  which  involves  the  power  to 
enforce  the  judgment  by  that  remedy,  we  think  it  competent  to 
meet  the  effort  bj  showing  not  only  the  primary  order,  but  that 
the  debt  which  has  ripened  into  judgment,  was  created  by  firaud. 
We  are  of  opinion  that  it  does  appear  that  the  debt  in  this  case 
was  one  that  is  not  discharged  by  the  decree  in  bankruptcy  and 
the  bankrupt's  discharge  granted  thereon.  The  order  should  be 
affirmed,  with  ten  dollars  costs,  besides  disbursements. 


Bbady  and  Daniels,  JJ.,  concurred. 
Ordered  accordingly. 
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THE  PEOPLE  EX  bel.  AMOS  H.  TROWBRIDGE,  Adminis- 
TBATOB,  AND  ELIZABETH  HARDEN,  Adminibtbatbix,  etc., 
V.  THE  COMMISSIONERS  OF  TAXES  AND  ASSESS- 
MENTS OF  THE  CITY  AND  COUNTY  OF  NEW  YORK. 

IbaaU^— Shares  qfsiock  in  fortign  earporatknu— -owners  of^  not  perstmaUjf  su^feet 
to  taxcUian  thereon — Bonds — howtacBed, 

Residents  of  this  State,  owning  shares  of  stock  in  a  corporation  created  under  and 
by  the  laws  of  this  State,  or  of  any  foreign  State,  are  not  subject  to  be  person- 
ally assessed  and  taxed  thereon  under  the  laws  of  this  State. 

Bonds,  being  evidence  of  a  fixed  indebtedness,  are  taxable  at  their  actual  value. 

Cbbtiobabi  to  review  the  proceedings  of  the  commissioners  of 
taxes,  in  assessing  the  relators,  as  administrator  and  administratrix 
of  George  Harden,  deceased. 

John  E.  Bv/rriXL^  for  the  relator.  Under  oar  statutes  the  assess- 
ment is  made  npon  the  property  of  the  corporation  and  not  upon 
the  stockholder.  {Uiica  Co.  v.  Sup&t'viaors^  1  Barb.  Ch.,  432; 
1  R.  S,  [4th  ed.],  [marg.  pag.]  388,  §§  1,  8 ;  id.,  714,  §§  1, 
8;  id.  [marg.  pag.],  415,  §§  6,  7,  10;  id.,  752,  753,  §§  6,  7, 
10;  People  v.  Utica  Co,,  15  Johns.,  382;  Indiana  v.  Woram^ 
6  Hill,  33;  Mohawk  Co.  v.  Clute,  4  Paige,  384,  385;  O^ego 
Co,  V.  DoUoway^  21  N.  T.,  449.)  Under  the  statutes  of  this 
State  relating  to  taxation,  the  personal  property  of  a  resident 
actually  situated  in  another  State,  is  not  to  be  included  in  the 
assessment  here.  {People  v.  Commisaionera  of  Taxes,  23  N.  T., 
224 ;  People  v.  Gardner,  51  Barb.,  352 ;  Pacific  Mail  Co.  v.  Asaes- 
sorSj  47  How.  Pr.,  164.)  Foreign  corporations  are  inhabitants  of 
the  States  by  whose  laws  they  are  created,  have  no  power  of  migra- 
tion, and  can  exist  only  in  the  State  of  their  origin.  {M&rrich  v. 
VanSan^oord,  34  N.  Y.,  218,  219;  Stevens  v.  Phcenix  Co.,  41 
id.,  152-154;  Ohio  and  Miss.  Co.  v.  Wheeler,  1  Black  [U.  S.], 
286;  Green  v.  Van  Biiskirk,  7  Wall.,  150.)  Where  a  corpo- 
ration is  exempted  by  statute  from  taxation,  the  shareholders 
cannot  be  taxed  on  their  stock.  {State  v.  Brannvn^  3  Zab., 
484;  Tax  Cases,  12  Gill  &  J.,  117;  Bank  of  Cape  Fear  v. 
JSdwards,  6  Ired.,  516 ;  Johnson  v.  Commonwealth,  7  Dana,  838.) 
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The  Eevised  Statutes  provide  that  the  shareholder  shall  not  be 
taxed  in  respect  to  his  shares  in  any  corporation  whose  capital  stock 
is  taxed.  (1  R.  S.  [4th  ed.],  388 ;  Water  Power  Go.  v.  Boston,  9 
Metc.j  199 ;  Ga/rdiner  Cotton  Go,  v.  Gardiner,  5  Greenl.,  133 ; 
Salem  Iron  Factory  v.  Danver%,  10  Mass.,  614;  Smith  v.  Burley, 
9  N.  H.,  423 ;  Gordori  v.  Jfayor  of  Baltimore,  6  Gill,  231 ;  Tax 
Cases,  12  Gill  &  J.,  117.) 

William  Barnes,  for  the  respondent. 

Davis,  P.  J. : 

This  case  is  brought  to  a  hearing  upon  the  return  of  the  respond- 
ents, and  the  facts  therein  stated  are  to  be  taken  as  true.  {People 
ex  rel.  Wesibrook  v.  Ogdenshurgh,  48  N.  Y.,  390.)  The  return  states 
that  the  relators,  as  administrator,  etc.,  of  the  estate  of  George  Harden, 
deceased,  were  assessed  by  the  deputy  tax  commissioner  in  the  sum 
of  $1,000,000  for  personal  property,  and  the  same  was  entered  in 
the  annual  record  of  assessed  valuation  of  real  and  personal  estate. 
That  afterward,  and  in  due  time,  the  relators,  claiming  to  be 
aggrieved  by  the  assessment,  made  application  to  have  the  same 
corrected,  and  thereupon  made  the  statement  annexed  to  the  return, 
marked  "  Schedule  A,"  which,  so  far  as  the  items  of  property  are 
concerned,  is  as  follows : 

7,000  shares  Mariposa  preferred.     No  value. 

3,843  shares  Chicago,  R.  I.  and  Fac $376?  614  00 

3,000  shares  Quicksilver  preferred 84 j  000  00 

500  shares  Mil.  and  St.  Paul  preferred 

do.              do 27,500  00 

340  shares  St.  Louis,  A.  and  Terre  Haute 15,540  00 

200  shares  Wilkesbarre  Coal  Co -  4,000  00 

9,000  shares  Mariposa  certificates.    No  value  or  sales. 
19,000  North  Carolina  bonds.     No  value  or  sales. 

535  shares  Mil.  and  St.  Paul  common 18,725  00 

Cash,  Jan.  1, 1874,  deposited  in  U.  S.  Trust  Co 148,000  00 

Total  nominal  value $669,379  00 

Claimis  as  stated 115,000  00 

$554,379  00 
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The  relators  also  set  forth  in  the  schedule,  that  the  stocks  and 
securities  above  mentioned  are  the  stocks  of  incorporated  companies, 
and  that,  as  I'elators  believed,  such  companies  are  taxed  and  do  pay 
a  tax  on  their  capital  stock,  and  that  there  are  claims  and  demands 
made  against  the  estate,  the  extent  of  which  are  undetermined  ;  that 
they  already  amonnt  to  the  sum  of  $116,000,  and  may  exceed  the 
amount  of  money  belonging  to  the  estate. 

The  schedule  was  duly  verified,  and  the  relators  claimed  that  the 
assessment  should  be  corrected  by  wholly  vacating  the  same.  The 
respondents  thereupon  reduced  the  assessment  from  $1,000,000  to 
$500,000,  which  latter  amount  they  determined  to  be  the  sum  at 
which  the  relators,  in  their  administrative  capacity,  were  taxable 
for  the  year  1874.  They  ascertained  and  fixed  that  sum,  by  taking 
the  sum  given  in  schedule  A,  as  the  total  nominal  value  of  the  per- 
sonal property  belonging  to  said  estate,  to  wit,  $669,379 ;  and 
deducting  therefrom  the  ascertained  claims  against  the  estate,  as  set 
forth  in  schedule  A,  at  $116,000,  and  the  further  sum  of  $54,379, 
to  cover  the  amount  of  any  unascertained  claims. 

We  are  of  opinion  that  in  determining  the  assessment  in  this 
case,  the  respondents  proceeded  upon  erroneons  principles.  It  was 
conceded  by  the  respondents,  on  the  argument,  that  the  stocks, 
stated  in  the  schedule  as  "  3,000  shares  Quicksilver  preferred,  nom- 
inal value  $84,000,"  are  stocks  in  The  Quicksilver  Mining  Corpora- 
tion, created  by  and  under  the  laws  of  this  State,  and  having  its 
principal  place  of  business  in  the  city  of  New  York.  The  certiorari 
states  that  it  was  organized  for  the  purpose  of  operating  mines  in 
the  State  of  California,  and  that  its  property  is  in  that  State. 
Conceding  this  to  be  true,  it  is  nevertheless  a  New  York  corpora- 
tion, and  taxable  upon  its  capital  stock,  under  the  laws  of  this 
State,  as  provided  by  section  3  of  chapter  456  of  the  Laws  of  1857. 
{Oswego  County  v.  DoUoway^  21  N.  Y.,  459 ;  People  ex  rel.  Pacific 
Mail  Co.  V.  Commiaeioners  of  Taxes^  8  S.  C.  [1  Hun],  143; 
affirmed  by  Court  of  Appeals.)  The  shares  of  stock  held  by  the 
relators  in  that  corporation,  were  not  taxable  to  them.  (N.  Y.  Stat, 
at  Large,  vol.  1,  360,  361.)  We  are  of  opinion,  also,  that  the  com- 
missioners erred  in  including  in  their  assessment  the  stocks  of  cor- 
porations created  by  and  under  the  laws  of  other  States. 

Such  corporations  are  taxable,  and  we  must  presume,  in  the 
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absence  of  proof,  that  taxes  in  their  respective  home  States,  are 
duly  assessed  and  collected  upon  their  capital  stock  or  property. 
The  stocks  in  such  corporations,  held  by  individuals  here,  are 
simple  representatives  of  capital  or  property  employed  in  business 
in  other  States,  the  title  of  which  is  vested  in,  and  controlled  by, 
the  artificial  person  created  by  and  residing  in  such  States.  They 
represent  an  interest  which  is  or  may  become  a  membersliip  in  the  cor- 
poration, and  evidence  of  a  right  to  participate  in  divided  profit,  and 
in  the  ultimate  dividend  of  surplus,  after  the  payment  of  all  debts  and 
obligations  of  the  corporation.  The  stock  certificates  are  not  them- 
selves the  property,  but  are  evidences  of  the  rights  just  mentioned, 
to  be  possessed,  enjoyed  and  enforced,  under  and  in  conformity 
with  the  laws  of  the  State  which  created  the  body  corporate.  The 
property  of  the  corporation,  whether  real  or  personal,  in  which 
these  certificates  of  legal  or  equitable  rights  are  outstanding,  is  not 
^'  within  this  State^'^  which,  by  the  general  statute,  is  the  test  of 
taxability ;  but  if  any  portion  of  it  were,  that  fact  would  not  aifect 
the  question  now  before  us,  for  then,  under  our  statutes,  it  would 
be  taxable  here,  because  of  its  situs^  to  its  possessor  or  owner,  but 
not  to  the  mere  holders  of  stock  in  the  corporation.  We  think  the 
case  is  fairly  within  the  principle  of  The  People  ex  rel.  Hoyt  v. 
The  Commissioners  of  Taxes  (23  N.  T.,  224),  and  The  People  v. 
Gardner  (51  Barb.,  352).  The  commissioners  should  therefore  have 
excluded  the  stocks  of  foreign  corporations,  by  which  we  mean  the 
corporations  created  by  the  laws  of  other  States. 

The  commissioners  should  not  have  deducted  the  sum  of  $54,379 
to  cover  unascertained  claims.  There  was  no  evidence  of  any  such 
indebtedness,  and  it  was  only  stated  as  a  mere  conjecture,  that  snch 
claims  might  be  presented. 

The  commissioners  will  also  be  at  liberty  to  inquire  into  the  value 
of  North  Carolina  bonds,  which,  being  evidence  of  a  fixed  indebted- 
ness, ai*e  taxable  at  their  actual  value. 

The  proceedings  must  be  reversed,  and  the  assessment  remitted 
to  the  commissioners,  with  instructions  to  reassess  the  relators 
according  to  the  suggestions  herein  expressed. 

Bbady  and  Daniels,  JJ.,  concurred. 

Ordered  accordingly. 
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In  the  Mattbb  of  THE  KINGSBRIDGE  ROAD. 

Appeal— from,  order  of  eoT^firmation  in  $treet  opening  proceedings  — when  may  be 
taken  to  Oenerdl  Term—NoUce  of— upon  whom  eerwd—chap.'  665  of  1865  — 
chap.  86  of  1818— cAop.  270  of  1864. 

An  apx)eal  may  be  taken  to  the  General  Tenn  of  the  Supreme  Coxirt,  from  an 
order  confirming  the  report  of  commissioners  in  proceedings  had  relative  to 
the  opening  of  streets  in  the  city  of  New  York,  under  chapter  565  of  the  Laws 
of  1865,  which  adopts  the  provisions  of  chapter  86  of  the  Laws  of  1818. 

Whether  the  provisions  of  the  act  of  1813,  that  the  report  of  the  commissioners, 
when  confirmed,  should  be  final  and  conclusive,  considered  under  the  circum- 
stance that  such  order  of  confirmation  was  then  made  by  a  court  consisting  of 
three  Judges,  would  prevent  an  appeal  to  the  General  Term  from  an  order  which 
may  now  be  made  by  a  single  judge,  qucere. 

Chapter  270  of  the  Laws  of  1854,  authorizes  an  appeal  to  the  General  Term  in 
Buch  cases;  but  no  appeal  lies  from  the  decision  of  the  General  Term  to  the 
Court  of  Appeals. 

In  such  proceedings  the  municipal  corporation  which  seeks  to  acquire  the  title  in 
inmtam  to  lands  for  a  public  highway,  and  to  make  assessments  upon  parties 
benefited,  etc.,  is,  in  a  legal  sense,  the  adverse  party  in  respect  to  all  persons 
a&cted  by  the  proceedings,  and  the  several  persons  whose  property  is  taken  or 
assessed,  are  not,  in  a  legal  sense,  **  adverse  parties  "  to  each  other,  and  service 
of  a  notice  of  appeal  on  the  derk  of  the  court  and  the  corporation  counsel  in 
such  cases  is  sufficient 

MonoN  to  dismiss  the  appeal  of  James  Lynch  from  the  order  of 
the  Special  Term,  confirming  the  report  of  commissioners  of  esti- 
mate and  assessment,  made  in  an  application  of  the  department  of 
public  parks,  for  and  in  behalf  of  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  relative  to  the  opening  of  Kings- 
bridge  road  northwardly  from  the  southerly  line  of  One  Hundred 
and  Fifty-fifth  street  to  the  Harlem  river,  as  laid  out  by  the  com- 
missioners of  the  Central  park  of  the  city  of  New  York. 

OranviUe  P.  Hawesj  Oeo.  R.  Adorns^  James  G.  Carter^  Orata 
Nathan^  KitcheU  <&  Jdliffe,  and  others,  for  the  motion. 

James  A.  Deering  and  A.  E.  Purdyy  opposed. 

Davis,  P.  J. : 

This  motion  is  made  upon  two  grounds :  First,  that  the  order  is 
not  appealable ;  second,  that  notice  of  appeal  has  not  been  given 
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to  all  the  parties  interested  in  the  confirmation  of  the  report.  The 
notice  of  appeal  was  served  upon  the  clerk  of  the  court,  and  upon 
the  corporation  counsel,  by  whom,  as  representing  the  mayor, 
aldermen,  etc.,  and  the  commissioners  of  the  Central  park,  the  pro- 
ceedings to  acquire  the  lands  and  open  the  street  are  conducted, 
and  the  motion  of  confirmation  was  made.  In  our  opinion  tiiis 
service  was  regular  and  sufficient. 

The  municipal  corporation  which  is  seeking  by  proceedings  under 
the  law,  to  acquire  title  in  invitum  to  lands  for  a  public  highway, 
and  to  make  assessments  upon  parties  benefited,  and  compensation 
to  parties  injured,  is,  in  a  legal  sense,  the  adverse  party  in  respect 
of  all  persons  affected  by  the  proceedings ;  and  the  several  persons 
whose  property  is  taken  or  assessed  are  not,  in  a  legal  sense,  "  adverse 
parties  "  to  each  other.  They  have  a  common  adversary  in  a  con- 
troversy in,  which  they  may  have  divers  interests,  which  may,  in 
some  cases,  be  hostile  to  each  other  in  practical  effects  and  results, 
yet  they  have  no  adjudications  as  between  themselves  for  or 
against  each  other,  and  so  far  as  they  are  severally  intorested  in 
maintaining  the  adjudication  which  the  city  has  obtained  against 
them  all,  the  corporation  must  be  regarded  as  their  representative 
in  a  contest  between  it  and  the  persons  who  deem  themselves 
prejudiced  by  such  adjudication. 

The  first  point  is  one  of  graver  importance.  The  proceed- 
ings in  this  case  were  taken  under  the  provisions  of  chapter  565 
of  the  laws  of  1865.  (Sess.  Laws  of  1866,  1136.)  That  act 
adopts  and  applies,  so  far  as  they  are  not  inconsistent  with  its 
own  provisions,  the  several  acts  and  the  proceedings  thereunder, 
relating  to  the  opening  of  streets,  roads  and  public  squares,  then 
in  force  in  the  city  of  New  York.  All  parties  on  this  motion 
have  acted  upon  the  assumption  that  the  provision  of  the  act  of  1813, 
declaring  the  effect  of  the  order  of  confirmation,  is  in  full  force  in 
this  case.  Section  178  of  the  act  of  1813,  provides  that  the  com- 
missioners of  estimate  and  assessment  shall  make  a  report  of  their 
proceedings  "  to  the  Supreme  Court  of  Judicature,"  and  that  "such 
report,  when  confirmed  by  the  said  court,  shall  be  final  and  con- 
clusive, as  well  upon  the  said  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  as  upon  the  owners,  lessees,  persons  and 
parties  interested  in,  and  entitled  to  the  lands,  tenements,  heredita- 
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ments  and  premises  mentioned  in  the  said  report,  and  upon  all 
other  persons  whomsoever." 

It  is  upon  the  effect  of  this  provision,  considered  of  course  in 
the  light  of  subsequent  legislation  and  existing  circumstances,  that 
the  question  whether  an  appeal  from  the  order  of  confirmation 
made  by  the  Special  Term,  can  be  taken  to  the  General  Term  of 
the  Supreme  Court.  The  power  to  make  snoh  final  and  concliMive 
order  of  confirmation,  was  conferred  by  the  act  of  1813,  upon  the 
Supreme  Court  of  Judicature.  That  court  then  consisted  of  a  single 
body,  composed  of  three  judges,  who  then  held  a  single  term,  com- 
prising within  itself  all  the  powers,  so  far  as  they  then  existed, 
which  are  now  distributed  amongst  the  several  branches  and  terms 
of  the  same  court.  It  was  at  that  term  (which,  for  the  sake  of 
distinction,  we  may  now  call  a  General  Term),  to  which  the  power 
to  make  the  final  and  conclusive  order  was  given. 

There  is  no  doubt  from  the  language  used  by  the  act,  that  the 
intention  was  to  preclude  an  appeal  from  such  an  order  of  con- 
firmation from  the  Supreme  Court  to  the  then  appellate  tribunal ; 
and  there  seems  just  as  little,  that  the  intention  was  to  give  the 
characteristic  of  finality  and  conclusiveness  to  the  order  by  a  term 
of  the  Supreme  Court  having  as  well  the  original  as  the  ultimate 
authority  of  that  court. 

If  the  powers  of  the  Supreme  Court  had  been  subdivided  as 
now,  it  may  well  be  questioned  whether  the  order  of  a  single  judge 
sitting  at  Special  Term  and  disposing  of  interests  and  rights  so  vast 
and  complicated  as  those  involved  in  some  of  this  class  of  cases, 
would  have  been  made  final  and  conclusive  upon  all  parties  and 
persons.  But  the  changes  in  the  courts  were  not  anticipated,  and 
language  was  used,  therefore,  which  then  fitted  the  orders  of  a 
General  Term  only,  but  which  is  now  to  be  fitted  to  the  orders  of 
a  Special  Term  held  by  a  single  judge.  But  this  fact  is  not  so 
much  an  argument  against  the  application  of  the  language  of  the 
act  of  1813  to  the  orders  of  Special  Terms,  as  in  favor  of  such 
construction  of  subsequent  legislation  touching  appeals  from  orders 
as  shall  embrace  those  made  in  this  class  of  cases.  If  the 
Special  Term  of  the  Supreme  Court  were  an  inferior  tribunal, 
language  as  emphatic  as  that  contained  in  the  statute  of  1813 
would  not  deprive  a  party  of  the  right  of  review.  {Matter  of 
HuK— Vol.  IV.  7« 
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Canal  amd  Walker  Streets,  12  N.  Y.,  406 ;  2  Keble,  43 ;  2  Burr., 
1040 ;  Lawton  v.  Commissioners^  2  Caines,  179,  181.) 

In  the  Supreme  Court  "  the  right  of  review,  being  a  fundamental 
one,  is  always  deemed  to  exist,  unless  the  intent  to  destroy  it  is 
expressed  with  irresistible  clearness."  (Per  Hill,  arguendo,  in 
Matter  of  Canal  Street,  12  N.  Y.,  408 ;  citing  2  Cranch,  390, 
Mabshale,  C.  J. ;  Lanoton  v.  Commissioners,  2  Caines,  179 ;  Rex  v. 
Commissioners,  2  Keble,  43;  Rex  v.  Mordy,  2  Burr.,  1040, 
1042;  3  Hill,  562,  Cowen,  J.;  Starr  v.  Trustees,  6  Wend.,  564.) 
When  the  changes  in  the  organization  of  the  Supreme  Court 
became  such  that  a  Special  Term  could  entei-tain  motions  for  con- 
firmation under  the  act  of  1813,  it  would  necessarily  have  followed 
that,  had  not  the  Special  Term  been,  so  far  as  its  powers  extended, 
a  branch  of  the  Supreme  Court  itself,  clothed  with  co-ordinate 
authority,  the  principle  of  law  above  referred  to  would  have  kept 
alive  the  powers  of  review  in  the  General  Term,  notwithstanding 
the  act  of  1813  declares  the  order  when  made  to  be  final  and 
conclusive. 

But  the  conferring  on  the  Special  Term  of  power  to  make  the 
order,  under  the  act  of  1813,  undoubtedly  gave  to  the  order  of  that 
court  the  effect  declared  by  the  act.  Hence,  to  enable  it  to  be 
reviewed,  required  legislation  which  should,  pro  ta/rUo,  operate  to 
modify  the  effect  of  the  order.  The  act  of  1854  seems  to  us  to 
have  been  enacted  expressly  to  accomplish  such  a  purpose  —  that 
is,  to  subject  orders  of  the  Special  Terms  to  review  in  this  and 
other  classes  of  cases  which  might  not  be  embraced  in  the  more 
general  provisions  of  the  Code. 

The  first  section  of  the  act  of  1854  provides  that  "  an  appeal 
may  be  taken  to  the  General  Term  of  the  Supreme  Court,  or  the 
Superior  Court,  or  Court  of  Common  Pleas  of  the  City  of  New 
York,  from  any  judgment,  order  or  final  determination  made  at  a 
Special  Terra  of  either  of  said  courts,  in  any  special  proceedings 
therein."     (Session  Laws  1854,  chap.  270,  p.  592.) 

There  seems  to  us  no  propriety  in  frittering  away  the  force  of 
this  statute  by  a  judicial  incorporation  of  exceptions  which  the 
legislature  did  not  see  fit  to  make. 

The  statute  was  obviously  made  for  the  express  purpose  of  per- 
mitting a  review  of  orders  in  all  special  proceedings,  when  made 


Digitized  by 


Google 


MATTER  OF  KINGSBRIDGE  ROAD.  603 

First  Dbpartmext,  Mat  Tsrm,  1875. 

in  the  Special  Term,  and  ihere  seems  to  be  greater  reason  for 
applying  it  to  the  case  of  orders  which  could  only  have  been  made 
by  a  General  Term,  when  language  in  respect  of  them  was  used 
by  the  legislature  which  made  them  not  appealable  from  the  latter 
court.  It  is  to  be  observed  that  the  act  of  1854  gives  no  appeal 
except  to  the  General  Term,  and  the  right  of  review  terminates 
under  it,  in  this  kind  of  cases,  precisely  where  the  order  which  was 
to  be  final  and  conclusive  was,  by  the  act  of  1813,  to  be  made. ,  So 
that,  under  the  act  of  1818,  the  order  of  the  Swpreme  Cov/rt  is  still 
final  and  conclusive,  precisely  as  originally  contemplated. 

But  we  think  the  question  of  the  application  of  the  act  of  1854 
to  such  cases  ought  to  be  regarded  as  authoritatively  settled.  In 
The  Matter  of  Canal  cmd  Walker  Streets  (above  cited),  the  order  of 
confirmation  was  made  at  a  Special  Term  in  December^  1853 ;  an 
appeal  was  taken,  and,  in  S&pteinber^  1854,  the  General  Term 
afiSrmed  the  order.  From  the  latter  order  an  appeal  was  taken  to 
the  Court  of  Appeals,  and  a  motion  was  made  in  the  last  named 
court  to  dismiss  that  appeal. 

The  act  of  1854  was  passed,  April  15, 1854,  pending  the  appeal 
in  the  Supreme  Court,  from  the  Special  Term  order  of  December, 
1853.  The  act  contains  this  provision  :  ^^  And  all  appeals  hereto- 
fore had  or  taken,  and  undetermined  in  special  proceedings,  shaU  be 
as  valid  and  effectual  as  though  had  or  taken  under  the  provisions 
of  this  act."  These  facts  and  dates  show,  almost  to  a  moral  cer- 
tainty, that  the  act  of  1854  was  passed  expressly  to  meet  and  make 
valid  the  appeal  then  pending  in  the  Canal  street  case,  which  was 
one  of  great  importance. 

The  motion  to  dismiss  came  on  speedily  in  the  Court  of  Appeals, 
and  that  court,  as  stated  in  the  head  note  of  Mr.  Kernan,  held  that, 
"  by  virtue  of  chapter  270  of  the  Laws  of  1854,  an  appeal  lies  to 
the  Supreme  Court  at  General  Term,  from,  an  order  made  by  the 
same  court  at  Special  Term,  confirming  the  report  of  the  commis- 
sioners." Gardiner,  C.  J.,  in  delivering  the  opinion  of  the  court, 
held  that  the  act  of  1854  gave  an  appeal  to  the  General  Term  of 
the  Supreme  Court,  and  that,  ^'  independently  of  that  statute,  the 
General  Term  acquired  no  jurisdiction  of  the  proceedings."  (12 
N.  T.,  409.)  He  exploded  the  idea  that  in  exercising  the  powers 
conferred  by  the  statute  of  1813,  the  court  acted  as  ^^  a  subordinate 
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tribunal  of  special  and  limited  jurisdiction,  to  be  exercised  by  those 
who  were,  ex  officio^  judges  of  that  court,"  and  held  that  the  order 
of  the  Special  Term  was  a/n  order  of  the  Supreme  Cowrt^  to  which 
the  act  of  1854  had  application ;  and  he  further  held,  in  substance, 
that  to  the  order  of  the  Oen^al  Term,  in  such  case,  the  language 
of  the  statute  of  1813,  declaring  it  "final  and  conclusive,"  still 
applied,  so  that  no  appeal  would  lie  therefrom  to  the  Court  of 
Appeals,  inasmuch  as  the  act  of  1854  gave  an  appeal  only  to  the 
General  Term  of  the  Supreme  Court.  This  contemporaneous  con- 
struction of  the  act  of  1854,  ought,  as  it  seems  to  us,  to  have  been 
regarded  as  settling  the  right  of  appeal  in  this  class  of  cases,  but  it 
seems  to  have  been  held  otherwise  by  the  General  Term  of  the  first 
district  In  re  Bowery  (12  How.,  97),  in  which  case  the  appeal  was 
dismissed,  and  in  The  matter  of  Sixty-Jlfth  Street  (23  How.,  256), 
the  same  view  seems  to  have  been  expressed. 

But  in  the  last  case  in  this  court  {Matter  of  Bvoereide  Park,  61 
Barb.,  40),  the  question  underwent  careful  review,  with  all  the  for- 
mer rulings  in  consideration,  and  this  court  held  that  such  an  order 
of  confirmation  was  appealable  under  the  act  of  1854.  This  last 
decision,  we  think,  gives  its  legitimate  effect  to  the  statute  of  1854. 
It  is  attacked  by  counsel  because  some  of  the  authorities  cited  are 
not  precisely  analogous  in  principle  or  in  facts.  It  is  enough,  how- 
ever, to  say  that  it  has  the  cases  of  The  matter  of  Oanal  and  WaUcer 
Streets  {vhi  eupra),  and  King  v.  The  Mayor  (36  N.  T.,  190),  to 
uphold  it,  and  no  authority  in  the  Court  of  Appeals  has  been  cited 
which  conflicts  with  it.  The  case  of  King  v.  The  Mayor  is  directly 
in  point.  In  that  case  the  report  of  the  commissioners  was  confirmed 
at  Special  Term ;  an  appeal  from  the  order  to  the  General  Term  was 
dismissed,  and  a  writ  of  error  was  brought  to  the  Court  of  Appeals 
from  the  order  of  dismissal.  The  opinion  of  the  court,  pronounced 
by  Davibs,  C.  J.,  in  which  all  the  judges  concurred,  says :  "  We 
have  no  dovht  that  the  order  made  in  this  matter  was  appealable  to 
the  General  Term  of  the  Supreme  Court,  and  that  the  order  or  judg- 
ment which  the  statute  declares  to  be  final  and  conclusive,  is  that 
which  the  Supreme  Court  finally  makes  in  the  matter.  Such  has 
been  the  uniform  practice  in  matters  of  this  kind.  *  *  ♦  /i^  vios 
the  duty  of  the  General  Term,,  therefore,  to  have  heard  the  appeal, 
and  not  to  ha/ve  dismissed  it.    If  that  order  had  been  brought  to  tbiB 
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court  by  appeal,  we  should  have  reversed  it  on  this  ground  alone, 
upon  the  authority  of  the  cases  of  The  People  v.  New  Yorh  Cen- 
tral Railroad  Company  (29  N.  Y,,  418),  and  Bamk  of  Oeneva  v. 
Reynolds  (33  id.,  160),  and  other  cases  in  which  the  rule  there 
laid  down  has  been  followed." 

Thus  it  will  be  seen  that  the  court  not  only  distinctly  held  that 
the  order  was  appealable,  but  that  an  order  of  the  General  Term 
dismissing  the  appeal  on  the  ground  of  supposed  want  of  power  to 
entertain  it,  would  have  been  reversed  on  the  ground  of  error  in 
such  dismissal,  if  the  correct  practice  of  an  appeal  from  the  order 
had  been  pursued;  hut  2l%  a  vrrit  of  error  was  not  an  appropriate 
remedy,  that  process  was  dismissed. 

The  views  expressed  by  the  learned  chief  justice  have  additional 
force,  from  the  fact  that  he  had  himself  filled  the  office  of  corpora- 
tion counsel,  and  had  had  opportunity  to  become  familiar  with  the 
practice  in  such  cases.  It  is  urged  that  these  c^ses  are  shaken  by 
subsequent  decisions  of  the  Court  of  Appeals,  and  The  Mayor,  etc., 
V.  Erhen  (38  N.  Y.,  305),  and  The  Malter  of  the  Cornmissionere 
of  Central  Park  (50  id  ,  493),  are  cited  as  sustaining  that  view. 

There  are  several  reasons  why  Tlie  Mayor  v.  Erhen  is  not  an 
authority  to  that  effect:  First.  No  such  question  wa&  involved 
in  the  case,  it  being  an  action  to  recover  on  overpayment  on  an 
award  of  damages,  in  which  the  conclusiveness  of  the  report  as 
confirmed  only  arose  collaterally,  and  no  question  whether  the 
appeal  could  have  been  taken  was  in  any  wise  involved.  Second. 
The  opinion  of  Hunt,  C.  J.,  published  in  38  New  York  (page  305), 
was  the  dissenting  opinion,  and  not  that  of  the  court ;  and  the  deci- 
sion of  the  court  was  directly  contrary  to  the  views  of  Judge  Hunt, 
and  the  publication  of  the  opinion  as  that  of  the  court  was  a  blunder 
of  the  reporter.  [This  correction  is  made  by  a  foot  note  in  the  last 
edition  of  the  volume,  at  page  311.]  And  lastly,  the  remark  of 
Hunt,  0.  J.,  was  obviously  a  hasty  one,  having  in  view  nothing 
further  than  the  right  to  look  behind  an  order  of  confirmation,  in 
such  a  case  as  that  under  his  consideration. 

The  Malter  of  the  Commiesioners  of  Central  Pa/rk  (60  N.  Y., 
493),  involved  nothing  but  the  question  whether  the  Code  (as 
amended),  gave  an  appeal  to  the  Court  of  Appeals,  from  an  order 
of  the  General  Term  confirming  the  report  of  commissioners. 
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From  the  case,  as  reported,  it  would  seem  that  the  motion  for  oon- 
firmation  was  made  in  the  ji/rst  instance  at  General  Term,  as  doubt- 
less it  may  be,  unless  directed  by  the  court,  by  some  general  or 
special  rule,  to  be  heard  at  Special  Term ;  and  the  court  held  that 
the  general  provisions  of  the  Code  relating  to  appeals  to  the  Court 
of  Appeals,  did  not  authorize  an  appeal  from  an  order  made  under 
section  178,  chapter  86  of  the  Laws  of  1813,  and  thereby  declared 
to  be  final  and  conclusive.  As  the  statute  of  1854  had  no  applica- 
tion whatever  to  the  Court  of  Appeals,  it  was  neither  considered 
nor  cited,  nor  in  any  wise  referred  to  by  counsel,  nor  by  the  court ; 
but  the  cases  above  cited  (12  N.  T.,  406  and  36  id.,  182),  are 
cited  approvingly,  and  no  suggestion  is  made  that  the  ruling  in 
those  cases,  that  an  appeal  would  lie  from  the  Special  to  the  Gen- 
eral Term  of  the  Supreme  Court,  is  open  to  animadversion.  The 
case  can  only  be  said  to  hold  that  the  questions  embraced  in  the 
report  of  the  commissioners,  "  should  be  finally  and  conclusively 
determined  by  the  Supreme  Court,  without  further  appeal  or  right 
of  review  or  ulterior  litigation,  and  hence  cannot  in  any  form  be 
brought  into  the  court  of  last  resort.^' 

The  motion  to  dismiss  the  appeal  should  be  denied  with  ten 
doUai-s  costs,  besides  disbursements." 

Brady  and  Daniels,  JJ.,  concurred. 

Motion  denied,  with  ten  dollars  costs,  besides  disbursements. 


HERVET  ROCKWELL  and  anothbr,  Subvivino  ExrotrroBB, 
ETC.,  Respondents,  *o.  FLORENCE  GEERY  and  othkbb, 
Appellants. 

Claim  agairut  deeeoBed—proeeedinffi  io  ettforee  paymerU  qf,  agaimt  hrir  and  dm»m 
in  ecueof  dtfavU  €f  perBonal  estate  —  what  eantUtutes  tuch  dtfauU — JudfpnerU 
against  executor — oonehisive  as  to  wTuU^  in  proceedings  against  heirs  and 
derisees  —  Posthumous  child —  does  not  occupy  position  of  heir  as  io  devisees. 

In  an  action  brought  to  recover  payment  of  a  claim  out  of  real  estate  belonging  to 
the  estate  of  a  deceased  debtor,  heirs  at  law  and  devisees  may  be  properly  joined 
together  as  parties  defendant,  if  the  complaint  allege  that  the  seal  estate  which 
passed  to  the  heirs  at  law  is  insufacient  to  satisfy  the  daim;  and  in  snch  case  the 
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judgment  may  be  so  framed  as  to  direct  that  the  estate  which  descended  to  the 
heirs  at  law  be  first  exhausted. 

The  fact  that  a  disputed,  litigated  claim  remains  in  the  hands  of  his  executors, 
does  not  prevent  a  creditor  from  proceeding  against  the  heirs  and  devisees  of 
the  deceased.  The  fact  that  subsequently  to  the  commencement  of  proceedings 
against  the  heirs  and  devisees,  the  executors  recovered  Judgment  in  the  mat- 
ter thus  in  litigation,  and  sales  were  had  thereunder,  in  partial  satisfaction 
thereof,  does  not  defeat  the  proceedings. 

If  a  judgment  is  recovered  against  executors  it  has  the  effect  of  reducing  to  the 
amount  of  such  judgment  the  claim  against  the  deceased  when  it  is  sought  to 
be  satisfied  out  of  real  estate  in  the  hands  of  his  heirs  and  devisees,  although 
such  claim  may  be  proved,  in  the  proceeding  against  the  heirs  and  devisees,  to 
exist  for  a  greater  amount  than  the  judgment  The  true  basis  of  apportion- 
ment in  such  cases,  is  the  value  of  the  respective  pieces  of  real  estate  at  the 
time  of  the  death  of  the  testator. 

The  design  of  the  statute,  in  reference  to  posthumous  children,  was  to  give  them 
the  same  portion  precisely  as  they  would  have  if  the  parent  had  died  intestate, 
and  where  the  children  are  the  devisees,  the  object  of  the  statute  can  only  be 
accomplished  by  requiring  each  to  contribute,  in  proportion  to  his  devise,*  to 
make  up  such  share  of  the  property  as  would  have  gone  to  the  after-bom  in 
case  of  intestacy,  and  subjecting  each  devisee  to  the  same  burdens  as  the  after- 
bom  in  proportion  to  the  estate  held:  t.  e.,  to  contribute  proportionally  toward 
the  payment  of  any  claim  against  the  deceased,  to  enforce  which  proceedings 
are  taken  against  the  devisees  itnd  heir  in  default  of  personal  property. 

Appbax  from  a  judgment  entered  on  the  report  of  a  referee. 

E.  T.  Rice^  Charles  B,  Rice  and  Walter  L.  Idvingstorij  for  the 
appellants. 

Charles  H.  Mundy^  for  the  respondent. 

Davis,  P.  J. : 

This  is  an  action  brought  by  the  surviving  executors  of  Charles 
O'Neil,  to  reach  the  real  estate  of  Isaac  Geery,  deceased,  now  held 
by  seveA  of  his  children  as  devisees  of  separate  parcels  under  his 
will,  and  by  Florence  Geery,  a  posthumous  child,  to  whom  an 
equal  undivided  one-eighth  of  all  the  real  estate  of  said  Isaac 
Geery  is  claimed  to  have  descended  as  heir  at  law.  Isaac  Qt3ery 
was  co-executor  of  the  plaintiffs,  and  the  indebtedness  which 
plaintiffs  claim  to  recover  is  alleged  to  be  for  moneys  of  O'Neil's 
estate,  secured  by  him  and  applied  to  his  own  use.  On  the  part  of 
the  devisees  it  is  insisted,  that  a  joint  action  cannot  be  brought 
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under  the  statute  against  both  heirs  and  devisees,  because  the  stat- 
ute provides,  in  substance,  that  no  recovery  shall  be  had  against 
devisees  until  the  creditor  shall  have  exhausted  his  remedy  against 
the  heire.  (2  R.  S.  [Edm.  ed.],  474,  §  52.)  In  the  view  the 
learned  referee  has  taken  of  this  question,  it  is  of  no  importance 
in  the  case.  He  has  held,  in  substance,  that  all  the  defendants  are 
deviseeS;  and  so  are  properly  joined  by  the  express  requirements 
of  the  statute.  He  regards  the  posthumous  child  not  as  heir  at 
law,  and  taking  in  that  capacity,  but  as  a  ^'  statutory  devisee,"  and 
entitled  therefore,  in  respect  of  lier  equal  undivided  one-eighth  of  the 
real  estate  of  which  her  father  died  seized,  to  stand  on  the  same  foot- 
ing as  her  several  brothers  and  sisters,  named  in  said  will  as  devisees. 
Whether' this  view  can  be  maintained,  will  be  hei-eafter  considered. 
But  regarding  Florence  as  an  heir  at  law,  we  see  no  objection  in 
uniting  the  devisees  with  her  in  the  action,  under  the  averments 
of  the  complaint.  It  is  distinctly  averred  that  the  interest  in  the 
real  estate  which  has  descended  to  her,  is  not  suflScient  to  pay  the 
indebtedness  to  plaintiff;  and  this  is  found  as  a  fact  by  the  referee. 
If,  therefore,  she  is  to  be  treated  simply  as  an  heir  at  law,  there  is 
little  difficulty  in  so  framing  the  judgment  as  to  direct  that  the 
estate  which  Florence  has  taken  as  heir  at  law,  be  first  exhausted, 
and  then  apportioning  the  residue  upon  lands  severally  devised  to 
the  devisees.  In  this  mode  the  statute  can  be  executed  without 
the  necessity  of  several  actions.  This  course  was  approved  by  the 
chancellor  in  Schermerhom^  Exec,^  v.  Barhydt  (9  Paige,  28),  and 
seems  to  be  consistent  with  the  language  of  the  statute.  (2  R.  S., 
455,  §  66 ;  and  see,  also.  Butts  v.  Oenimg^  6  Paige,  254.)  The 
chancellor  does  not,  as  it  seems  to  us,  express  any  views  in  Warn- 
haugh  V.  Gates  (11  Paige,  505)  which  are  in  conflict  with  Schermer^ 
liom  V.  Ba/rhydt. 

On  the  behalf  of  all  the  appellants,  it  is  urged  that  the  plain- 
tiffs had  not,  at  the  time  of  commencing  this  action,  exhausted  their 
remedy  against  the  personal  assets  of  Isaac  Geery.  The  plain- 
tiffs had  sued  the  executors  of  Isaac  Geery,  and  recovered  a  judg- 
ment upon  which  nothing  had  been  realized.  An  accounting  had 
been  had  before  the  surrogate,  in  which  this  judgment  was  set 
down  and  recognized  as  an  indebtedness  of  the  estate.  The 
accounting  showed  that  nothing  remained  in   the  hands  of  the 
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executors,  out  of  which  the  judgment  or  any  portion  could  be 
paid.  It  appeared  on  this  accounting,  however,  that  a  large  dis- 
puted claim  of  the  testator  against  the  firm  of  J.  &  W.  Geery, 
nominally  sufficient  to  pay  all  the  debts  of  the  testator,  was  remain- 
ing in  the  hands  of  the  executors.  Nothing  had  been  collected 
upon  it,  and  the  surviving  partner  disputed  and  litigated  his 
liability.  Three  years  had  elapsed  before  this  action  was  brought, 
after  the  granting  of  letters  testamentary;  and  at  that  time 
nothing  remained  in  the  hands  of  the  executors  with  which  the 
indebtedness  to  plaintifis,  or  any  part  thereof,  could  be  paid.  We 
think  the  requirements  of  the  statute  were  substantially  complied 
with,  and  that  the  fact  that  a  disputed  and  litigated  claim  remained 
undecided,  was  not  in  itself  sufiicient  to  prevent  the  plaintiffs 
from  proceeding  against  the  heir  and  devisees. 

It  appears  in  the  case,  and  is  found  by  tlie  referee,  that  while 
this  action  has  been  pending,  a  judgment  has  been  recovered  by 
the  executors  of  Isaac  Geery  against  his  surviving  partner,  estab- 
lishing the  liability  of  the  latter,  and  directing  an  accounting, 
and  appointing  a  receiver  of  the  property  of  the  late  firm;  and 
that  a  considerable  amount  of  real  estate  has  been  sold  under  such 
judgment,  which  has  been  bought  in  by  the  executors  of  Isaac 
Geery,  and  is  in  their  hands  as  assets. 

These  facts,  we  think,  are  no  defense  to  this  action.  The  rights 
of  the  parties  must  be  determined  by  the  state  of  facts  existing  at 
the  commencement  of  the  action ;  and  if  the  condition  of  things 
was  at  that  time  such  that  the  right  to  sue  under  the  statute  had 
arisen,  a  subsequent  change  in  the  assets  will  not  defeat  the  pro- 
ceeding. But  the  court  has  complete  control  of  the  case ;  and  upon 
its  being  shown  that  the  representatives  of  the  estate  have  received 
assets  that  ought  to  be  applied  to  the  payment  of  indebtedness,  the 
court  can  make  such  orders  touching  the  execution  of  its  judgment 
as  will  enable  the  defendants  to  be  relieved  wholly  or  in  part  by 
the  application  of  such  assets.  This  accords,  we  think,  with  the 
principles  laid  down  by  the  chancellor  in  Ghaham  v.  Dickinson  (3 
Barb.  Ch.,  169)  and  the  cases  therein  cited. 

The  rights  of  the  heir  and  devisees,  if  the  judgment  in  this  case 
be  collected  of  them,  would  be  protected  upon  the  principle  of  sub- 
rogation, if,  after  such  suit,  assets  came  to  the  hands  of  the  execu- 
HuN— Vol.  IV.  11 
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tors.  And  if  such  assets  come  before  the  collection  of  the  judg- 
ment, there  is  no  reason  why  the  court  should  not  interfere  for 
their  protection,  by  making  such  directions  as  may,  npon  the  facts 
shown  on  the  application,  be  shown  to  be  just  and  equitable.  It  is 
quite  another  thing,  however,  to  arrest  or  defeat  the  recovery  on 
such  a  groun^ 

The  proof  of  the  indebtedness  of  the  estate  to  plaintiffs  was  suf- 
ficient. The  plaintiffs  put  in  evidence  the  judgment  recovered  by 
them  against  the  executors  of  Isaac  Greei-y.  This,  perhaps,  was  not 
evidence  of  the  indebtedness  as  against  these  defendants ;  but  it 
was  competent  as  tending  to  show  what  steps  had  been  taken  to 
reach  the  assets  of  the  estate,  and  as  bearing  on  the  question 
whether  efforts  to  collect  from  the  personal  estate  of  the  decedent 
had  been  exhausted.  This  evidence  was  supplemented  by  proof 
of  the  account  kept  by  Isaac  Geery  himself,  which  showed  certain 
moneys  received  and  an  amount  expended  by  him  ;  and  it  is  upon 
this  proof  of  indebtedness  that  the  referee  has  proceeded  in  rend- 
ering his  judgment. 

The  recovery  against  the  executors  was  for  a  less  amount  than 
the  recovery  against  these  defendants.  We  think  the  referee 
should  have  limited  the  recovery  to  the  same  sum  and  interest  and 
the  costs  of  the  judgment,  because  that  judgment  fixed  the  amount 
for  which  the  assets  of  the  estate  in  the  hands  of  the  representa- 
tives were  liable,  and  as  to  which  there  could  be  a  deficiency  of 
assets.  It  was  competent,  we  think,  for  the  defendant  to  use  the 
record  in  the  case  to  establish  that  the  claim  of  plaintiffs  which 
could  be  enforced  against  them  was  not  greater  than  that  recovery. 
It  is  apparent  that  the  indebtedness  proved  by  the  account  and  that 
recovered  in  the  judgment  were  identical.  We  must  assume  that 
the  sum  was  reduced  by  some  credit  or  defense  to  the  amount  of 
the  judgment.  After  the  recovery  of  the  judgment  all  the  claims 
became  merged  in  it,  and  the  judgment  was  the  conclusive  evidence, 
as  between  plaintiffs  and  the  executors,  of  the  extent  of  the  indebt- 
edness. No  greater  amount  could  be  collected  out  of  the  personal 
assets;  and  if  that  amount  had  been  collected  out  of  personal 
assets,  no  action  could  have  been  maintained  against  these  defend- 
ants for  the  difference  between  the  judgment  and  the  account  for 
which  it  was  recovered.     As  to  such  balance  it  would  be  impossible 
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to  show  that  the  personal  assets  had  been  exhausted,  because,  for 
that  diflFerence  no  remedy  could  have  been  had  by  plaintife  against 
such  assets.  The  referee  should  therefore  have  taken  the  recovery 
in  the  judgment  as  conclusive  of  the  amount  of  the  indebtedness, 
when  it  was  shown  dehors  the  record,  that  it  was  recovered  for  an 
actual  indebtedness,  identical  in  its  character  with  that  alleged  in 
this  action.  A  reduction  must  be  made  in  the  judgment  accord- 
ingly. 

The  referee  rightly  disposed  of  the  question  made  as  to  the 
widow's  right  of  dower.  It  is  presumed,  after  this  lapse  of  time, 
that  she  elected  the  provisions  of  the  will,  and  had  no  right  of 
dower;  besides,  the  right  is  not  an  estate  vested  in  her  until 
admeasurement,  and  may  never  become  an  estate  in  any  portion  of 
the  lands.  The  defendants  who  wished  to  avail  themselves  of  it 
should  have  shown  more  than  now  appears,  in  order  to  make  the 
point  of  any  effect. 

This  brings  us  to  the  question  whether  Florence  Geery  takes  her 
estate  as  heir  at  law  within  the  meaning  of  the  statute  which  for- 
bids proceedings  against  devisees  unless  the  estate  descended  to 
heirs  shall  have  been  first  exhausted.  The  statute  provides  that, 
^^  whenever  a  testator  shall  have  a  child  born  after  the  making  of 
his  will,  either  in  his  lifetime  or  after  his  death,  and  shall  die  leav- 
ing such  child  so  after-born  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will,  every 
such  child  shall  succeed  to  the  same  portion  of  the  father's  real  and 
personal  estate  as  would  have  descended  or  been  distributed  to 
such  child  if  the  father  had  died  intestate,  and  shall  be  entitled  to 
recover  the  same  portion  from  the  devisees  and  legatees  in  propor- 
tion to  and  out  of  the  parts  devised  and  bequeathed  to  them  by 
such  will."  (2  R.  S.,  65,  §  49.)  Florence  Geery  comes  within  the 
provisions  of  this  section,  and,  as  to  her^  Isaac  Geery,  her  father, 
died  intestate.  Another  section  of  the  Revised  Statutes  provides 
that,  "  in  cases  where,  by  the  provisions  of  any  statute,  a  child  born 
after  the  making  of  the  will  shall  be  entitled  to  succeed  to  a  por- 
tion of  the  testator's  real  and  personal  estate,  such  child  *  ♦  * 
shall,  in  all  respects,  be  liable  in  the  same  manner  and  to  the 
same  extent  to  the  creditors  of  his  ancestor  in  respect  to  the  per- 
sonal property  delivered  to  him  and  the  real  estate  descended  to 
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him,  as  are  herein  prescribed  in  relation  to  next  of  kin  and  heirs,** 
A  keen  sense  of  the  hardship  which  the  application  of  tliese  statutes 
according  to  their  strict  letter  would  work  upon  the  infant,  Florence 
Geerj'',  has  led  the  referee  to  treat  her  as  standing  on  the  same 
footing  toward  her  brothers  and  sisters,  in  respect  of  the  payment 
of  the  debts  of  their  father,  as  though  he  had  died  wholly  intes- 
tate. It  is  very  difficult  for  me  to  see  upon  what  grounds  this 
construction  of  the  several  statutes  can  securely  stand,  but  my 
brethren  are  of  opinion  (as  more  fully  expressed  in  the  opinion  of 
Brady,  J.),  tliat  the  spirit  of  the  statute  permits  and  requires  a 
construction  that  will  subject  all  the  real  estate  of  the  decedent  to 
bear  equally  the  burden  of  his  debts,  and  thus  prevent  the  gross 
injustice  of  taking  from  Florence  her  entire  inheritance.  They  are 
in  favor,  therefore,  of  affirming  the  views  of  the  referee  on  this 
point ;  and  I  am  quite  content  that  such  views  should  prevail. 
The  true  basis  of  apportionment  in  such  a  case  is,  we  think,  the 
value  of  the  respective  parcels  at  the  time  of  the  death  of  the 
testator.  Any  other  rule  is  too  uncertain,  and  subject  to  too  many 
fluctuations  which  may  work  injustice  among  the  devisees  or  heirs, 
to  be  safely  adopted.  The  "  extent  of  the  estate  "  which  the  heir 
or  devisee  receives  by  will  or  by  inheritance,  is  the  value  at  the 
time  the  same  vests  by  the  devise,  or  by  operation  of  law. 
The  judgment  must  therefore  be  reversed  and  the  proceedings 
remanded  to  the  referee,  with  instructions  to  proceed  in  con- 
formity with  the  views  herein  expressed. 

Dai^iels,  J.,  concurred. 

Beady,  J. : 

The  design  of  the  statutes  in  reference  to  posthumous  children, 
was  to  give  them  the  same  portion  precisely  as  they  would  have 
if  the  parent  had  died  intestate,  and  hence  the  provision  that 
descendants  and  relatives  of  the  intestate  begotten  before  his  death 
but  born  thereafter  shall  in  all  cases  inherit  in  the  same  manner  as 
if  they  had  been  born  in  the  lifetime  of  the  intestate  and  had 
survived  him.  (3  R.  S.  [5th  ed.],  43,  §  18.)  And  hence  the  fur- 
ther provision,  that  whenever  a  testator  shall  have  a  child  bom 
after  the  making  of  his  will,  either  in  his  lifetime  or  after  his  death, 
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and  shall  die  leaving  such  child  so  after-born  unprovided  for  by 
any  settlement,  and  neither  provided  for  nor  in  any  way  mentioned 
in  his  will,  every  such  child  shall  succeed  to  the  same  portion  of 
the  father's  real  and  personal  estate  as  would  have  descended  or  been 
distributed  to  such  child  if  the  father  had  died  intestate,  and  shall 
be  entitled  to  recover  the  same  portion  from  the  devisees  and 
legatees  in  proportion  to  and  out  of  the  part  devised  and 
bequeathed  to  them  by  such  will.  (3  R.  S.  [6th  ed.],  pp.  145,  146, 
§  44.)  When  the  children  are  the  devisees,  the  object  of  the  stat- 
ute can  only  be  accomplished  by  requiring  each  to  contribute  in 
proportion  to  his  devise  to  make  up  such  share  of  the  property  as 
would  have  gone  to  the  after-born  in  case  of  intestacy,  and  subject- 
ing each  devisee  to  the  same  burdens  as  the  after-born,  in  proportion 
to  the  estate  held. 

To  carve  out  of  the  devised  estate  a  portion  for  the  heirs  at  law,  and 
to  subject  it  to  the  grasp  of  the  creditors,  would  defeat  the  benign 
intent  of  the  legislature,  and  destroy  that  quasi  equality  which 
it  was  obviously  designed  to  accomplish.  When,  therefore,  the 
children  are  the  deviseles,  they  become,  under  its  operation,  heirs  at 
law  to  the  extent  of  their  devise,  so  far  as  the  after-born  child  is 
concerned,  and,  as  to  him,  must  bear  the  burdens  of  their  estate. 
The  statutory  object  in  view,  makes  it  wholly  immaterial  whether 
the  posthumous  chDd  is  called  heir  or  devisee,  and  equally  imma- 
terial whether  the  devisees  are  regarded  as  such  eo  nomine  or  heirs 
at  law. 

The  legislature  appropriates  as  an  act  of  justice,  and  in  presumed 
accord  with  what  would  have  been  done  by  the  testator,  such  parts 
of  their  devise,  consistent  with  the  whole  estate,  as  may  be  neces- 
sary to  give  the  after-bom  an  equal  share  of  the  whole  of  the 
testator's  property,  subject  to  distribution  and  division;  and  it 
operates  as  a  repeal,  by  implication,  of  all  conflicting  statutes. 

It  was  not  intended  that  any  one  child  should  bear  a  heavier 
burden  than  another,  except  so  far  as  there  might  be  an  inequality 
in  the  value  of  the  devise,  and  then  it  would  result  from  the  will 
of  the  testator,  and  not  so  much  from  legislative  intent. 

This  view  is  in  perfect  harmony  with  the  spirit  of  the  statute, 
and  what  is  within  the  spirit  is  within  the  letter,  and  is  the  true 
exposition  of  its  meaning  and  design.     I  think  the  children  should 
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contribute  ratably  to  the  payment  of  the  plaintiiis'  claim ;  and 
that  this  action  should,  in  its  result,  attain  such  object,  all  parties 
being  present  in  court. 

Judgment  reversed  and  case  remanded  to  referee. 


RHESA  BRONSON,  Appbllaot,  v.  ANTHONY  W.  DIMOCK, 

Respondent. 

I  gi  ItoI        Tnutee  of  manitfaeiunng  eorporaUan  — failure  oftoJQe  report — when  aetun  em^ 
I   *  ^5^4 1  not  be  mairUained  against. 

\  87    671 

An  action  cannot  be  maintained  against  a  trustee  of  a  mining  company  for  a 
failure  to  file  the  report  required  by  section  12  of  the  act  of  1848,  by  the 
assignee  of  a  demand,  which,  at  the  time  of  the  faUure  to  file  the  report, 
belonged  to  the  president  of  the  company  who  was  one  of  the  trustees. 

Brigge  v.  Eaeterli/  (62  Barb.,  51)  foUowed;  Bolen  v.  Orosby  (49  N.  T.,  183)  dis- 
tingtdshed. 

Appsal  from  an  order  sustaining  a  demurrer. 

A.  J.  Perry  J  for  the  appellant. 

Geo.  Putnam  Smithy  for  the  respondent. 

Davis,  P.  J. : 

The  appellant's  points  concede  in  substance  that  the  plaintifPs 
assignor  was  president,  and  a  trustee  of  The  New  York  and  Penn- 
sylvania Petroleum  and  Mining  Company  at  the  time  of  the  neglect 
of  the  president  and  trustees  of  the  company  to  make  and  file  the 
annual  report  as  required  by  the  twelfth  section  of  the  act.  It  is 
averred  in  the  complaint  that  the  company  did  not  make  the  report 
for  the  years  1869,  1870  and  1871,  as  required  by  section  12  of  the 
act,  and  as  that  section  requires  the  report  to  be  "  signed  by  the 
president  and  a  majority  of  the  trustees,  and  verified  by  the  oath 
of  the  president  or  secretary,"  the  averment  involves  a  chai^  of 
negligence  upon  all  the  trustees  which  of  course  includes  the  plain- 
tiflf's  assignor.  Upon  the  allegations  of  the  complaint  the  assignor 
of  plaintiff  stands  as  particeps  criminis  in  the  neglect  of  doty 
which  under  the  provisions  of  the  act  makes  all  the  trustees  jointly 
and  severally  liable.    If  any  facts  existed  which  took  him  out  of 
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that  relation  they  should  have  been  averred.  It  was  with  this 
view  that  the  learned  justice  at  Special  Term  upheld  the  demurrer. 
"We  think  liis  conclusion  was  correct  and  adopt  his  opinion  as  our 
own. 

The  order  appealed  from  should  be  aflSirmed  with  cost«,  with  the 
usual  leave  to  amend,  on  payment  of  costs. 

Daniels  and  Beady,  JJ.,  concurred. 

The  following  opinion  was  delivered  at  the  Special  Term. 

Van  Bkunt,  J. : 

The  question  involved  in  this  case  is :  Can  an  action  be  maintained 
upon  a  demand  by  an  assignee  thereof  against  a  trustee  of  a 
mining  company  for  failure  to  file  the  annual  report,  which 
demand  belonged,  at  the  time  of  the  failure  to  file  such  report,  to 
the  president  of  the  company,  who  was,  of  course,  one  of  its 
trustees  ?  The  case  of  Brigga  v.  Easterly  (62  Barb.,  51),  decides 
the  precise  point,  and  it  is  held  that  such  an  action  cannot  be  main- 
tained. That,  although  such  claims  may  be  within  the  letter  of  the 
act,  yet,  not  being  within  the  mischiefs  intended  to  be  prevented 
or  remedied  by  it,  nor  within  its  spirit  and  intention,  they  are  not 
within  its  provisions.  One  trustee  cannot  be  made  liable  for  the 
demands  of  his  co-trustees  against  the  corporation,  on  account  of  the 
failure  of  the  trustees  to  file  the  annual  report,  because  where  both 
are  equally  at  fault,  the  condition  of  the  defendant  is  preferable.  In 
answer  to  the  above  case,  my  attention  has  been  called  to  the  case  of 
BoUn  V.  Crosby  (49  N.  T.,  183),  which  decided  that  such  an  action 
could  be  maintained  by  the  assignee  of  a  secretary  of  a  company. 
The  decision  of  that  case  seems  to  have  been  placed  upon  the 
ground  that  the  secretary  of  the  company  was  but  its  servant,  per- 
forraing  such  duties  as  were  incident  to  his  oflSce.  That,  although 
under  the- direction  of  the  trustees,  he  might  prepare  the  paper  and 
verify  it,  yet  he  could  not  in  any  way  make  it  the  act  of  the  cor- 
poration and  a  compliance  with  the  statute  so  as  to  relieve  the 
trustees  from  their  liability. 

The  court  say  that  there  is  no  evidence  that  the  plaintiff  omitted 
to  perform  any  duty  which  devolved  upon  him,  or  that  the  failure 
of  the  trustees  to  make  the  report  was  in  any  way  caused  by  or 
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attributed  to  him.  In  other  words,  he  was  not  in  duty  bound 
to  make  the  report,  and  he  was  not  in  fault  because  it  had 
not  been  made.  In  the  case  now  under  consideration,  as  in 
the  case  of  B't'iggs  v.  Easterly^  already .  cited,  the  assignor  of 
the  claim  was  a  trustee ;  upon  him  had  devolved  the  duty 
of  seeing  that  the  annual  report  was  filed,  and  the  cause  of 
action,  if  any,  arose  partly  through  his  own  neglect  to  per- 
form a  duty  which  the  law  devolved  upon  him.  The  presi- 
dent of  these  corporations  must  be  selected  from  the  number 
of  its  trustees,  and,  the  complaint  showing  that  the  assignor 
was  president,  we  must  presume  that  he  was  also  trustee.  I  think, 
therefore,  that  the  case  of  Bolen  v.  Crosby  is  distinguishable  from 
the  case  of  Brigga  v.  Easterly^  and  that  the  decision  in  the  latter 
case  must  control.  Of  course,  if  the  complaint  should  show  that  the 
assignor  of  the  cause  of  action  had  ceased  to  be  a  trustee  or  presi- 
dent before  the  failure  to  file  the  annual  report,  the  reasoning  of 
the  case  of  Briggs  v.  Easterly  would  not  apply. 

The  demurrer  must   be  sustained,   plaintiff   to  have  leave  to 
amend  his  complaint  upon  payment  of  costs. 

Order  affirmed,  with  costs,  with  leave  to  amend  on  payment  of 
costs. 


EDMUND   COFFIN,    Appellant,  v.  EICHARD   COKE  and 
OTHERS,  Respondents. 

Extra  aUowance — may  be  granted  token  no  trial  is  had—  Oode^  §  809. 

In  difficult  and  extraordinary  cases  an  additional  allowance  may  be  made  under 
section  809  of  the  Code,  where  the  plaintiff  diBcontinues  the  action  before  trial 
on  payment  of  costs. 

Appeal  from  an  order  made  at  the  Special  Term  granting  an 
extra  allowance  to  the  defendants. 

In  this  action  the  snmmons  and  complaint  had  been  served  on 
some  of  the  defendants ;  demurrers  had  been  put  in  by  the  same 
attorneys  for  all ;  a  motion  had  been  made  for  a  preliminary  injunc- 
tion and  denied,  and  on  appeal  to  the  General  Term  the  order 
denying  the  injunction  had  been  afSrmed.     The  plaintiff  there- 
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upon  ofiTered  to  give  to  the  defendants  a  consent  of  discontinuance, 
and  to  pay  them  their  taxable  costs  and  disbursements.  Where- 
upon the  defendants  made  this  motion,  and  an  extra  allowance  was 
granted  them. 

Edmiund  Coffm^  Jr,^  for  the  appellant.  No  allowance  under 
section  309  of  the  Code,  can  be  given  until  the  final  determination 
of  the  matter  in  controversy.  {Powers  v.  Wolcott^  12  How.,  565 ; 
Mercliant^  Exchcmge  Bank  v.  Commercial  Wa/rehouae  Co,^  3 
Jones  &  Spencer,  214.)  And  this  final  determination  must  be  by 
the  recovery  of  a  judgment  on  the  part  of  the  party  claiming  the 
allowance.  The  plaintiflF  can  have  no  extra  allowance  where  he  is 
prevented  from  obtaining  a  judgment  by  a  tender  of  amount  due 
and  costs.  (Brace  v.  BeaMy^  7  Abb.,  445 ;  Pratt  v.  Gonkey^  15 
How.,  27 ;  Boatwich  v.  Tioga  R.  R.  Co.,  17  How.,  456.)  Nor 
nnleas  the  determination  of  the  action  gives  him  an  actual  recovery. 
{Commissioners  of  Pilots  v.  Spoffoi*d,  3  Hun,  57,  59.)  Tlie 
plaintifiT  had  a  right,  at  any  time  before  judgment,  to  discontinue, 
as  a  matter  of  course,  on  payment  of  the  taxable  costs  up  to  that 
point  in  the  litigation.  (2  R.  S.,  p.  613,  §  1;  Rees  v.  Vam. 
Patten,  13  How.,  258 ;  Cooke  v.  Beach,  25  id.,  356 ;  Seaboard  and 
Rocmoke  R.  R.  Go.,  v.  Ward,  18  Barb.,  695 ;  Pennd  v.  WHsonj 
5  Robt.,  661.) 

Rastus  8.  Ransom,  for  the  respondents. 

Davis,  P.  J. : 

The  only  question  on  this  appeal  is  whether  an  additional  allow- 
ance may  be  granted  by  the  court  where  the  plaintifl*  discontinues 
the  action  on  payment  of  costs. 

It  is  not  doubted  that  this  case  was  difiScult  and  extraordinary 
within  the  meaning  of  the  Code.  A  defense  had  been  interposed.. 
The  merits  were  involved  in  the  motion  for  injunction  which  came 
before  this  court  on  appeal,  and  was  fully  discussed  by  the  respective 
counsel  and  considered  by  the  court.  After  a  decision  adversely  to 
the  plaintiff,  he  served  notice  of  discontinuance  on  payment  of  costs. 
This  entitled  the  defendant  to  tax  final  costs  in  the  action.  An 
additional  allowance  when  properly  granted  becomes  a  part  of  the 
HuN— Vol.  IV.       78 
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costa  of  the  action  awarded  by  the  Code  to  the  saccessfal  party. 
{Gammissionera  of  Pilots  v.  Spofford^  10  S.  C,  57.)  Such  allow- 
ance when  granted  is  witliin  the  word  ^'  costs,"  as  used  in  section 
385  of  the  Code,  (fiooitea  v.  Goddardy  2  Jones  &  Spencer,  118.) 
The  following  cases  seem  to  justify  an  allowance  when  a  plaintiff 
voluntarily  submits  to  a  nonsuit  or  discontinues  alter  issue  joined: 
AUcbire  v.  Lee  (4  Duer,  609);  Danenhover  v.  March  (4  Abb., 
254) ;  Wooda  v.  lUinoia  Central  R.  R.  (20  How.  Pr.,  285). 
I  As  the  Code  now  stands  a  trial  is  not  a  necessary  element  when 

,  a  defense  has  been  interposed  in  a  difiScult  and  extraordinary  case; 

I  nor  do  we  deem  it  necessary  that  a  judgment  should  be  actually 

entered. 

It  is  enough  if  the  plaintiff  has  terminated  the  action  in  such 
form  that  the  defendant  can  lawfully  claim  the  payment  of  liis 
costs  on  such  termination  and  enforce  their  payment  in  any  mode 
known  to  the  practice. 

The  order  should  be  affirmed  with  ten  dollars  costs,  besides  dis- 
bursements. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  affirmed  with  ten  dollars  costs,  besides  disbursements. 
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CAMBRIDGE  LIVINGSTON,  Exbcutok  of,  eto..  Respondent, 
V.  AGNES  MURRAY,  Impleaded,  etc.,  Appellant. 

Wm— life  estate— trustee  of. 

The  plaintiiTs  testator  by  his  will  provided:  ''Secondly.  All  the  rest  of  my 
estate,  of  whatsoever  kind,  I  hereby  direct  shall  be  divided  equally  among  all 
my  children,  and  in  case  of  their  death  before  me,  among  their  lawful  issue, 
the  share  of  the  child  or  children  so  dying  shall  go  and  be  divided  among  his 
or  her  children;  and  it  is  my  wish  that  my  executors  cause  the  portion  that 
may  belong  to  my  daughters  to  be  secured  to  them  for  their  separate  use  dur- 
ing their  natural  lives,  free  from  the  control  of  any  husband  with  whom  they 
have  been  or  may  at  any  time  be  intermarried,  and  in  case  of  their  dying  with- 
out issue,  such  portion  of  their  said  property  as  may  remain  at  the  time  of  her 
or  their  death,  shall  revert  to  her  or  their  surviving  brothers  and  sisters,  or 
their  issue  in  case  of  their  death,  as  hereinbefore  provided  for.  Subject,  how- 
ever, to  the  right  of  such  daughter  to  dispose  of  one-half  of  such  property  by 
will  in  such  manner  as  she  may  think  proper." 

By  a  codicil  thereto  he  further  directed:  *' Sixth.  Inasmuch  as  there  may  be 
some  obscurity  in  my  said  last  will  and  testament,  as  to  the  title  to  the  portions 
given  to  my  children,  I  do  hereby  give,  devise  and  bequeath  *  *  *  to  my 
daughters,  an  estate  for  life,  remainder  to  the  lawful  issue  of  each  respectively, 
if  any  such  they  leave,  in  fee  simple  and  absolutely,  subject  to  the  right  of  my 
said  daughters  to  dispose  of  one-half  of  their  share  by  will,  as  in  my  said  last  will 
and  testament  provided,  and  also  subject,  however,  to  the  power  in  trust  to  sell 
and  convey  given  to  my  executors,  or  such  as  may  qualify,  and  the  survivors 
or  survivor  of  them.  *  *  *  In  case  any  of  my  said  daughters  die  without 
leaving  issue,  then  such  portion  of  her  share  as  she  shall  not  have  devised  or 
bequeathed,  as  herein  or  therein  provided,  shall  pass  to  her  or  their  brothers 
and  sisters,  or  to  their  issue,  in  case  of  their  death,  as  in  said  will  provided." 

Eeld  (1),  that  each  daughter  took  an  estate  for  life  in  her  share,  without  the  right 
to  control  or  reduce  the  capital  except  by  her  will;  (2),  that  the  court  had  power 
to  appoint  a  trustee  for  the  protection  of  the  daughters  and  those  in  remainder. 

Appeal  from  a  jndgment  entered  on  the  report  of  a  referee. 
This  action  was  brought  to  secure  the  judicial  construction  of 
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the  wiU  of  James  B.  Murray,  deceased.  By  the  judgment  entered 
in  the  action,  the  appellant  was  declared  entitled  to  a  life  estate 
only,  and  her  share  was  directed  to  be  transferred  to  the  New 
York  Life  Insurance  and  Trust  Company,  to  be  held  by  it  as  her 
trustee ;  and  the  income  thereof  paid  to  her  during  her  natural  life. 

Joseph  H,  Choate^  for  the  appellant. 

Orosveywr  P.  Lawei^^  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Bkady,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


EDWARD  VAN  RANST,  Respondent,  v.  THE  NEW  YORK 
COLLEGE  OF  VETERINARY  SURGEONS,  Appellant. 

Injunction  —  UkchM. 

The  charter  of  the  defeDdant  (chap.  269  of  1867,  as  amended  by  chap.  346  of 
1862),  authorized  the  board  of  trustees  to  declare  vacant  the  place  of  any  trus- 
tee who  should  refuse  or  neglect  to  attend  six  regular  meetings.  At  a  meeting 
of  the  board  held  August  6th,  1863,  a  resolution  was  passed  declaring  the  place 
of  the  plaintiff  vacant,  for  not  attending  six  regular  meetings.  lie  had  then 
been  absent  from  three  snccessivc  meetings,  and  from  that  time  until  May  13th, 
1874,  he  never  attended  a  meeting  or  claimed  to  act  as  a  trustee.  This  suit  was 
commenced  to  restrain  the  defendant  from  preventing  him  from  acting  as  such 
trustee,  and  from  filling  his  place  in  the  board.  Hdd,  that  he  had  slept  too 
long  on  his  rights,  if  he  had  any,  to  justify  the  granting  of  a  temporaiy 
injunction. 

Appeal  from  an  order  made  at  the  Special  Term,  continuing  a 
temporary  injunction. 

John  J.  Macklin^  for  the  appellant. 

Wm.  n.  Amovx^  for  tlie  respondent. 

Opinion  by  Davis,  P.  J. 

Danibls,  J.,  concurred. 
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Bbadt,  J.,  concurred  in  the  result,  holding  that  the  plaintiff's 
remedy  was  by  quo  wa/rrcmto. 

Order  reversed  and  motion  denied,  with  ten  dollars  costs  of  this 
appeal  besides  disbursements,  and  ten  dollars  costs  of  opposing 
the  motion  below. 


JOEL  W.  MASON,  Respondent,  v.  CHARLES  PARTRIDGE, 

Ltf PLEADED,  ETC.,    APPELLANT.  •    4^081 

48td5gS 

EDWIN  SAWYER  and  oiheks.  Respondents,  v.  THE  SAME, 

Appellant. 

LEVY  KILBURN  and  others,  Respondents,  v.  THE  SAME, 

Appellant. 

Pofrtnership  —  VmUaUon  upon  power  of  manoffing  partner  —  wmer  of. 

An  agreement,  in  writing,  was  entered  into  between  the  defendants  Partridge  and 
Whitney,  by  which  the  former  placed  $2,000  in  the  hands  of  the  latter  to  be 
used  in  the  business  of  buying  and  selling  chairs  and  the  materials  therefor; 
Whitney  having  no  authority  to  sign  any  note  or  obligation  of  indebtedness 
for  Partridge,  but  to  conduct  the  business  for  cash  only;  Partridge  in  no  event 
to  be  liable  for  more  than  the  $2,000  advanced.  Whitney  was  to  have  one-half 
of  the  profits  and  was  to  render  quarterly  statements  showing  the  condition 
of  the  business.  Whitney  subsequently  purchased  of  the  plaintifb  in  the  above 
actions,  who  had  notice  of  the  conditions  of  the  agreement,  large  amounts  of 
goods  upon  credit  By  the  statements  which  were  regularly  furnished  as 
lequired  by  the  agreement,  it  appeared  that  debts  had  been  created,  in  the 
course  of  the  business,  largely  in  excess  of  the  $2,000.  Eeldy  that  Partridge 
by  &iling  to  object  to  the  business  being  carried  on  upon  credit,  held  Whitney 
out  as  authorized  to  transact  the  business  in  that  way,  and  was  liable  for  the 
debts  80  contracted. 

Appeals  from  judgments  in  favor  of  the  plaintiffs  in  the  above 
entitled  actions,  entered  upon  the  reports  of  a  referee. 

WiUiam  F.  Zeonardy  for  the  appellant. 

Joseph  H.  ChoatSy  for  the  respondents. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J ,  concurred. 
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Fmar  DEPiLRTMENT,  May  Term,  1875. 

Judgment  in  the  first  action  modified  by  reducing  the  recovery 
from  $696.10  to  $180.50  and  interest,  as  specified  in  opinion,  if 
plaintiff  so  stipulate,  and  as  modified  afl[irmed,  without  costs. 

Judgment  in  other  actions  affirmed. 


BENNO   SPEYER,   Rbspondbnt,   v.   JAMES   B.   COLGATE 

AND   OTHERS,    APPELLANTS. 
Broker — duty  of —  meanMre  of  damoffM, 

The  defendants,  acting  as  plaintiiTs  brokers,  having  purchased  for  him  $40,000 
in  gold,  he  entered  into  two  Agreements  with  one  Meyberg,  by  one  of  which  he 
sold  120,000  to  be  delivered,  at  his  option,  between  the  first  and  twentieth  of 
February;  and  by  the  other  he  sold  $20,000  to  be  delivered  at  Meyberg's  option, 
between  the  twenty-first  of  January  and  the  twenty-first  of  February.  The  con- 
tracts signed  by  Meyberg  were  sent  by  the  plaintiff  to  the  defendants,  with  a  let- 
ter requesting  them  to  deliver  the  amounts  to  the  buyer.  An  agent  of  Meyberg 
called  on  the  thirtieth  of  January  and  demanded  the  $20,000  deliverable  at  his 
option,  which  was  accordingly  delivered  to  him.  The  agent  at  the  time  stated 
that  he  liad  the  other  contract  in  his  possession.  The  defendants  did  not  tender 
the  $20,000  sold  under  the  other  agreement  during  the  time  specified.  In  an 
action  brought  to  recover  the  damages  sustained  by  the  loss  of  the  opportunity 
to  sell  the  gold,  heldy  that  it  was  defendants*  duty  to  have  made  the  tender, 
and  that  they  were  liable  to  the  plaintiff  for  the  damages  sustained  by  him  from 
their  failure  so  to  do. 

The  plaintiff  was  first  informed  of  t}ieir  failure  on  the  third  of  April.  Edd,  that 
it  was  his  duty  to  at  once  take  the  necessary  steps  to  secure  himself  against 
further  loss;  and  that  the  defendants  were  not  responsible  for  any  loss  sustained 
by  him  in  consequence  of  the  subsequent  fall  in  the  price  of  gold. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

G.  W.  Towny  for  the  appellants. 

James  P.  Lowrey^  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Beady,  J.,  concurred. 

Judgment  modified,  and  as  modified  affirmed,  with  costs. 
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AMOS  S.  ROGERS,  Assignee,  etc.,  Appellant,  v.  GEORGE 
SCHMERSAHL  and  another.  Respondents. 

Oode^  §  348  —  notice  required  by. 

Where,  in  an  action  brought  upon  an  undertaking  given  in  pursuance  of  section 
848  of  the  Code,  a  notice  had  been  served  by  the  plaintiff  upon  the  defendant, 
informing  him  tliat  judgment  was  duly  entered  on  the  18th  of  January,  1866; 
'*  that  on  the  13th  July,  1866,  the  said  judgment  was  duly  affirmed  on  appeal  to 
the  General  Term  of  said  court,  and  that  the  appeal  to  the  Court  of  Appeals 
taken  herein  by  the  defendant  was  duly  dismissed  and  judgment  duly  entered  on 
the  remittitur  from  the  Coui-t  of  Appeals  on  2l8t  of  June,  1869,  affirming  the 
said  judgment,"  with  costs  of  the  appeal:  Held,  that  the  notice  was  sufficient, 
although  it  did  not  state  specificaUy  that  the  judgment  of  affirmance  by  the 
Greneral  Term  had  ever  been  entered. 

QwBre,  whether  any  notice  is  required  to  be  given  in  cases  where  an  appeal  has 
been  taken  to  the  Court  of  Appeals. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
an  order  dismissing  the  complaint. 

In  this  action,  brought  upon  an  undertaking  given  in  pursuance 
of  section  348  of  the  Code,  the  complaint  was  dismissed  on  the 
ground  that  the  requisite  notice  of  entry  of  judgment  had  not  been 
given. 

JS,  H.  Underhiliy  for  the  appellant. 

Wm.  B.  Aitken  and  Joseph  M.  Dixon^  for  the  respondents. 

Opinion  by  Beady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 
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FiasT  Dbpabtment,  May  Term,  1875. 


In  the  Mattbsr  of  the  Petition  of  SOPHIA  R.  0.  FURNISS 

AND   OTHKK8,    APPELLANTS,   TO   VaOATE   AN    AsBKSSMENT. 

Ohaupiar  888,  Zato«  qf  1858;  cA^.  812,  Lofm  cf  1874— wA^n  appUccOion  to  vacate 
cuaesimeiU  cannot  be  made  und&r. 

When  an  assessment  has  been  made  to  pay  the  compensation  awarded  for  land 
taken  to  open  streets  in  the  city  of  New  York,  in  pursuance  of  2  Revised  Laws 
of  1813,  page  409,  section  178,  as  amended  by  chapter  488,  Laws  of  1862,  an 
application  to  vacate  it  under  chapter  838,  Laws  of  1858,  as  amended  by  chap- 
ter 812  of  1874,  can  only  be  made  for  fraud  or  substantial  error,  in  cases  where 
no  investigation  could  be  had  in  the  first  instance  or  in  the  proceeding  itself. 

The  statute  does  not  apply  to  assessments  imposed  when  no  fraud  is  alleged,  and 
when  no  error  is  urged  other  than  that  the  land  assessed  is  not  subject  to 


In  matter  cf  Aa/ron  Arnold  (Court  of  Appeals,  Feb.  1875)  followed. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  an 
application  to  vacate  an  assessment  for  opening  Twelfth  avenue 
from  Fifty-ninth  to  One  Hundred  and  Thirty-third  street ;  and 
for  opening  One  Hundred  and  Fourth,  One  Hundred  and  Fifth 
and  One  Hundred  and  Sixth  streets,  from  Eighth  avenue  west  to 
the  public  drive.  The  petitioner  alleged  that  the  lots  were  all 
below  high-water  mark,  and  actually  covered  by  water,  being  in 
the  navigable  portion  of  the  Hudson  river,  and  that  for  this  reason 
they  were  not  subject  to  assessment. 

Danid  Lord^  Jr.^  for  the  appellants. 

JK  Ddafidd  Smith  and  Willicmi  Barnes^  for  the  respondent 

Opinion' by  Brady,  J. 

Daniels,  J.,  concurred. 

Order  affirmed. 
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FmsT  Department,  May  Term,  1875. 


EDMUND   COFFIN,  Appellant,  v.  THE   CHICAGO   AND 
NORTHERN   PACIFIC  CONSTRUCTION  COMPANY, 

Impleaded,  etc..  Respondent. 

Order  of  puhUcation  —  when  granted  —  Foreign  corporation — juriadietion  over. 

This  court  has  jurisdiction  of  an  action,  in  which  the  plaintiff  is  a  resident  of 
this  State  and  the  principal  defendant  a  corporation  created  and  existing  under 
the  laws  of  the  State  of  Wisconsin,  brought  to  procure  tlie  sale  of  certain  bonds 
delivered  by  the  corporation  as  collateral  security  for  the  payment  of  promis- 
sory notes  made  by  it. 

By  the  agreement  under  which  the  bonds  were  transferred  as  securit}',  the  party 
of  the  second  part  was,  in  case  of  any  default  on  the  part  of  the  corporation, 
authorized  to  sell  the  bonds  upon  giving  certain  notice  therein  specified. 
Heldy  that  this  stipulation  simply  conferred  the  right  to  sell  and  prescribed  the 
mode  in  which  the  sale  could  be  summarily  made,  without  either  expressly  or 
by  reasonable  implication  excluding  other  lawful  proceedings  for  the  attain- 
ment of  the  same  object. 

Appeal  from  an  order  vacating  an  order  of  publication,  and  set- 
ting aside  service  of  summons  and  complaint  made  under  it. 

Edmund  Coffin^  Jr,^  for  the  appellant. 

Henry  Day^  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Order  reversed  with  ten  dollars  costs,  besides  disbursements. 


JAMES    GOPSILL,    Respondent,   v.    DAVID    R.    DECKER 

AND   ANOTHER,    APPELLANTS. 

Undertaking — approval  of  sureties  not  indorsed  upon  —juMifmtion  —  waiver. 

Upon  appeal  to  the  Court  of  Appeals  an  undertaking  was  given  with  two  sure- 
ties, to  whose  sufficiency  the  plaintiff  excepted;  upon  examination  one  of 
them  was  approved,  and  the  other  not  being  considered  sufficient,  an  adjourn- 
ment was  had  to  give  the  defendant  time  to  give  additional  surety.  Subse- 
quently it  was  agreed  by  the  attorneys  of  the  respective  parties,  that  both  the 
Hun— Vol.  IV.  79 
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626  WAIT  V.  WELLER. 

F1B8T  Department,  May  Term,  1876. 

said  sureties  should  be  accepted,  defendant's  attorney  promising  to  haTC  it  so 
marked  upon  the  undertaking  by  the  court;  which,  however,  was  never  done, 
altiiough  the  appeal  was  taken  as  though  it  had  been. 
In  this  action  brought  upon,  the  undertaking  against  the  sureties  thereto,  they 
claimed  that  it  could  not  be  maintained  for  the  reason  that  the  approTtd  of 
the  sureties  had  never  been  indorsed  on  the  undertaking  as  required  by  section 
196  of  the  Code.  Held,  that  the  objection  could  not  be  sustained:  1.  Because 
it  would  enable  the  defendants  to  take  advantage  of  their  own  wrong.  2.  That 
the  consent  in  writing  by  the  plaintiff's  attorney,  to  accept  the  surety  first 
objected  to,  was  a  waiver  of  the  justification  and  no  indorsement  was  necessary. 

Appeal  from  an  order  made  at  the  Special  Term,  granting  a 
new  trial. 

Hatch  A  Vcm  AUeUy  for  the  appellants. 

E.  A.  DoolitUey  for  the  respondent. 

Opinion  by  Bbady,  J. 

Davis,  P.  J.,  and  Daitibls,  J.,  concurred. 

Order  affirmed  with  ten  dollars  costs,  besides  disbursements. 


WILLIAM   B.   WAIT,   Eespondent,  v.   AUGUSTUS  N. 
WELLER,  Appellant. 

IfyunaUon. 

In  1870  the  W.  and  F.  R.  R  Co.  executed  a  mortgage  upon  their  road  for  |185,000 
to  the  Union  Trust  Company,  as  trustee.  In  1872,  desiring  to  increase  their 
funded  debt,  another  mortgage  for  $175,000,  described  as  a  first  mortgage,  was 
executed  to  the  appeUant,  the  company  intending  to  take  up  the  $135,000  mort- 
gage. This  project  failed,  as  some  of  the  holders  of  the  first  bonds  refused  to 
surrender  them.  Subsequently  the  property  of  the  road  was  sold  under  a  judg- 
ment and  a  new  company  organized.  An  action  was  then  commenced  by  the 
appellant,  the  trustee  of  tlie  sjecond  mortgage,  to  foreclose  it,  the  new  road  and 
the  Union  Trust  Company  being  made  parties  to  the  suit.  The  plaintiff,  the 
holder  of  some  of  the  bonds  issued  under  the  second  mortgage,  applied  for  and 
obtained  an  injunction  restraining  the  appellant  from  proceeding  in  that  action 
until  he  procured  the  surrender  of  all  the  bonds  issued  under  the  first  mortgage. 
HMy  that  the  injunction  was  improperly  granted  and  should  be  vacated. 
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First  Department,  Mat  Term,  1875. 

Appeal  from  an  order  made  at  the  Special  Term  continuing  an 
injunction  restraining  the  appellant  from  foreclosing  a  mortgage 
until  the  conditions  on  \^^hich  the  bonds  were  issued  should  be 
folfilled. 

J?l  J.  Sehenckj  for  the  appellant. 

Waldo  Hutohms,  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

BsADT  and  Daniels,  JJ.,  concurred. 

Order  reversed  with  ten  dollars  costs,  besides  disbursements,  and 
motion  for  injunction  denied,  with  ten  dollars  costs. 


WILLIAM  E.  DEMAREST  and  another.  Appellants,  ^v. 
WILLIAM  H.  WICKHAM,  Mayor  op  the  Citt  of  New 
York,  Respondent. 

Chapter  835,  Lanos  of  1878  —  asMani  aldermen  in  the  cUy  cf  New  York — power 
qf  legieUUwre  to  ahcUsh  office  —  StcOe  CkmatUution^  art  10,  §  2. 

The  power  of  the  legislature  over  the  office  of  assistant  alderman  in  the  city  of 
New  York,  as  it  existed  prior  to  the  passage  of  the  act  of  1873,  was  unrestricled, 
except  that  during  its  continuance  it  could  only  be  filled  by  election  or  appoint- 
ment in  the  mode  prescribed  by  section  2  of  article  10  of  the  Constitution. 
Accordingly  heUd^  that  chapter  835  of  1878,  abolishing  this  office  and  transfer- 
ring its  powers  and  duties  to  the  board  of  aldermen,  was  constitutional  and 
▼alid. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  complaint 
herein,  and  from  a  judgment  entered  pursuant  to  the  same. 

W.  S.  Wolfy  for  the  appellants. 

T.  B.  Clarkaon  and  E.  Ddafield  Smithy  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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First  Departmbnt,  May  Term,  1876. 


BENJAMIN   P.    LAMBERTSON,    Respondent,   v.  GEORGE 
W.  VAN  BOSKERCK  and  another,  Appellants. 

Order  of  a/rrest — when  granted  —  tart — waiver  of —  esioppd. 

The  defendants  having  been  directed  to  purchase,  with  money  of  the  plamtiff 
then  in  their  hands,  $4,000  of  United  States  bonds,  wrote  to  the  plaintiff's 
agents  advising  them  of  the  purchase  and  the  cost  attending  it.  Ileld^  that  this 
letter  operated  as  an  estoppel  upon  the  defendants,  and  prevented  them  from 
thereafter  denying  that  they  had  purchased  the  bonds  as  tlierein  stated. 

After  the  alleged  conversion  of  the  bonds,  defendants  paid  a  part  of  the  claim 
made  for  their  value.  Eddy  that  the  receipt  of  this  money  did  not  waive  the 
tort  or  absolve  the  wrong-doer  from  the  consequences  of  his  wrongful  act 
(Murray  v.  Burling,  10  Johns.,  172;  Sedg.  on  Dam.,  492;  EeyTiolds  v.  Shukr,  5 
Cow.,  823;  Hibbard  v.  Stewart,  1  Hilt.,  207;  Burns  v.  Morris,  4  Tyrw.,  485;  2 
Greenl.  on  Ev.,  639;  Bobbins  v.  Seithel,  20  How.,  306;  Person  y.  dfxr,^  id.. 
432),  but  merely  operated  in  mitigation  of  the  damages  to  be  given. 

Appeal  fro^n  an  order  made  at  the  Special  Term,  denying  a 
motion  to  vacate  an  order  of  arrest. 

Theo.  F,  Miller,  for  the  appellants. 

Seargent  P.  SteamSy  for  the  responjient. 

Opinion  by  Bkady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed  with  ten  dollars  costs  besides  disbursements. 


FRANCIS  VOSE,  Respondent,  v.  DAVID  L.  YULEE, 
Appellant. 

Beinoval  of  cause  to  United  States  court —  order  of  court  or  acceptance  of  sure^ 
essential  —  Collateral  security  —  improper  disposition  of —  burden  of  proof. 

The  mere  filing  of  the  papers  on  an  application  for  the  removal  of  a  cause  to  the 
United  States  court,  does  not  have  the  effect  of  removing  the  action.  The 
court  must  act  upon  them  either  by  order  or  by  accepting  the  sureties  offered. 
(BeU  V.  Dix,  49  N.  Y.,  238;  Gooke  v.  State  Nat.  Bank,  52  id.,  96;  Suydam  v. 
Smith,  1  Deaio,  268;  FairchUd  v.  Durand,  8  Abb.  Pr.,  805;  BriOol  v.  Chapman, 
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FiKST  Department,  May  Term  ,  1875. 


34  How.,  140;  Gordon  v.  Longest^  16  Peters,  97;  Kanouse  v.  ManrHn^  15  How. 
[U.  S.],  1»8;  Im,  Co.  v.  Dunn,  19  Wall,  222.) 
Where  an  indorser  of  a  note  is  sued  upon  it,  if  the  plaintiflf  has  received  any  col- 
lateral security  for  it5  payment,  the  burden  of  proof  is  on  the  party  sued  to 
show  that  such  collateral  security  has  been  improperly  disposed  of. 

This  action  was  originally  commenced  against  the  defendant 
Yulee,  jointly  with  the  Florida  Kailroad  Company,  Edward  N. 
Dickerson,  Marshall  O.  Roberts  and  Isaac  H.  Roberts,  who  were 
joined  as  co-defendants,  and  was  fonnded  upon  an  indebtedness  of 
the  Florida  Railroad  Company  to  the  plaintiflf  upon  certain  notes 
made  by  the  company,  upon  a  part  of  which  David  L.  Yulee  was 
indorser.  It  was  originally  tried  in  1869  at  Special  Term,  without 
a  jury.  That  court  dismissed  the  complaint  as  to  all  the  defendants. 
The  General  Term  affirmed  the  action  of  the  Special  Term,  but 
on  the  plaintiflPs  appeal  to  the  Court  of  Appeals,  that  court,  affirm- 
ing the  judgment  as  to  all  the  defendants  but  Yulee,  reversed  it 
and  ordered  a  new  trial  as  to  him  alone.     (50  N.  Y.,  369.) 

After  the  decision  of  the  Court  of  Appeals  the  defendant  Yulee 
filed  a  petition  for  the  removal  of  the  case  into  the  United  States 
Circuit  Court,  under  the  act  of  July  27th,  1866.  (14  Stat.,  306.) 
The  motion  was  denied.  When  the  case  was  called  for  trial  at  ^ 
Special  Term,  he  again  moved  that  that  court  proceed  no  further, 
basing  his  motion  on  the  same  ground.     This  was  also  denied. 

The  plaintiflF  rested  upon  the  pleadings  and  proof  of  the  amount 
due  on  the  notes. 

The  court  ordered  a  verdict  for  the  plaintiflF  for  the  amount 
admitted  to  be  due  on  the  notes  indorsed  by  the  defendant.  The 
General  Term  was  of  opinion  that  the  defendant  oflfered  no  evi- 
dence sufficient  to  show  an  improper  disposition  of  certain  securi- 
ties held  as  collateral  to  the  notes. 

E.  N.  Dickerson^  foi^'the  appellant. 

T,  G.  St/rongy  for  the  respondent. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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HORACE  H.   BAXTER,  Rbspondent,  v.  THE  MISSOURI, 
KANSAS  AND  TEXAS  RAILWAY  COMPANY. 

Code,  §  236  —  right  of  aUaehing  eredUor  to  examination  of  defendarU^*  Mtcr  under. 

An  order  requiring  a  debtor  of  the  defendant  to  appear  and  be  examined,  m&do 
on  account  of  his  refusal  to  give  the  certificate  required  by  section  236  of  the 
Code  for  the  benefit  of  an  attacliing  creditor,  will  not  be  vacated  on  an  affidavit 
of  such  debtor  stating  that  the  funds  in  his  hands  are  held  in  trust  and  cannot  be 
applied  in  payment  of  the  plaintiff's  debt,  ^he  attaching  creditor  is  not  bound 
to  take  the  statement  of  the  debtor  as  to  the  character  in  which  the  money 
is  held  by  him,  but  is  entitled  to  the  examination  provided  for  by  the  Code. 

Appeal  by  L.  H.  Meyer  from  an  order  made  at  the  Special  Term, 
directing  him  to  appear  and  be  examined  concerning  property 
alleged  to  be  held  by  him  for  the  benefit  of  the  defendant. 

John  E,  BurriUj  for  the  appellant. 

OoUa  Morris^  for  the  respondent. 

Opinion  by  Bbady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concmred. 

Order  afiirmed,  with  ten  dollars  costs  besides  disbursements. 


THE  CHRISTOPHER  AND  TENTH  STREET  RAIIr- 
ROAD  COMPANY,  Respondent,  v.  THE  CENTRAL 
CROSS-TOWN  RAILROAD  COMPANY  OF  NEW 
YORK,  Appellant. 

GTuLpters  ICO  arid  801  of  l^Z^injuTusUon-^who  may  apply  for. 

Chapter  160,  Laws  of  1878,  confers  upon  the  corporation  thereby  created  the 
right  to  extend  its  tracks  to  the  North  river  at  the  foot  of  Christopher  street 

Chapter  301,  l.aw8  of  1878,  did  not  confer  upon  the  plaintiff  any  excluaive  rights, 
nor  did  it  confer  upon  it  the  power  or  duty  of  interfering  to  protect  the  pub- 
lic interest  either  in  behalf  of  the  city  or  of  the  general  public.  If  the  defend- 
ant had  no  right  to  run  its  tracks  to  the  foot  of  Christopher  street,  the  public 
alone  could  interfere  to  restrain  it  by  injunction,  unless  the  defendant  bad 
actually  interfered  with  the  tracks  of  the  plaintiff  at  that  point,  or  was  about 
to  do  so. 
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Appeal  from  an  order  made  at  the  Special  Term,  making  abso- 
lute a  temporary  injunction  granted  in  this  action. 

Simon  Ste7me,  for  the  appellant. 

John  M.  ScribneTy  Jr.j  for  the  respondent. 

Opinions  by  Davis,  P.  J.,  and  Brady,  J. 

Daniels,  J.,  concurred  with  Davis,  P.  J. 

Order  reversed  with  ten  dollars  costs,  besides  disbursements; 
and  motion  below  denied  with  ten  dollars  costs. 


JOHN   WHITE  AOT  OTHERS,   Appellants,  v.  JACKSON   C. 
FULLER,  Respondent. 

Agency  —  (histom — who  hound  by. 

This  action  was  brought  to  recover  damages  for  the  breach  of  a  contract  for  the 
purchase  of  coal,  alleged  to  have  been  made  with  an  agent  of  the  defendant, 
the  coal  to  be  delivered  at  various  times  covering  a  period  of  four  mouths.  The 
defense  was  that  the  party  making  the  contract  was  not  the  agent  of  the  defend- 
ant. Upon  the  trial  evidence  was  given  to  show  that  by  a  custom  existing  in 
reference  to  agencies  for  coal,  tlie  agent  had  not,  unless  specially  authorized, 
the  right  to  make  a  time  contnict  such  as  the  one  in  question.  Held^  that  as 
the  plaintiff  would  be  presumed  to  have  dealt  with  reference  to  the  custom 
{JBkufUm  V.  Clark,  35  N.  Y.,  :i32  ;  Story  on  Agency,  §§  224,  225),  it  was  incum- 
bent upon  him  to  have  ascertained  whether  the  agent  had  the  special  power  to 
make  the  sale  in  question,  and  that  as  he  had  failed  to  do  so,  the  defendant  was 
not  liable  upon  the  contract,  the  agent  not  being  in  fact  authorized  to  make  it. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
apon  the  verdict  of  a  jnry. 

William  W,  Ooodrichy  for  the  appellants. 

Aaron  -/.  Vanderpoel  and  Joseph  A,  Wdch^  for  the  respondent. 

Opinion  by  Beady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  aiHSrmed. 
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EUGENE  KELLY,  Respondent,  v.  THE  MARIPOSA  LAND 
AND  MINING  COMPANY  and  others,  Appellants. 

CoTporcUi&n  —  when  enjoined  from  transferring  it»  property. 

The  plaintiff  owned,  and  held  as  security,  a  large  quantity  of  the  stock  of  the 
Mariposa  Land  and  Mining  Company,  a  corporation  organized  under  the  laws 
of  this  State,  to  which  a  large  tract  of  laud  htid  been  conveyed,  constituting 
the  bulk  of  its  property.  A  new  company  was  afterward  organized  in  Cali- 
fornia, to  which  it  was  proposed  to  convey  all  the  property  of  the  former  corpo- 
ration. The  plaintiff,  claiming  that  such  transfer  was  made  with  the  intent  to 
render  his  stock  worthless,  and  to  deprive  him  of  all  control  of  the  company, 
brought  this  action  to  restrain  the  defendant  from  carrying  such  transfer  into 
effect,  and  to  secure  the  appointment  of  a  receiver.  Held,  that  a  temporaiy 
injunction  was  properly  granted  and  a  receiver  appointed. 

Appeal  from  an  order  continuing  an  injunction  and  appointing 
a  receiver. 

C.  Bainlridge  Smithy  for  the  appellants. 

Atig.  K  Smithy  for  the  respondent. 

Opinion  by  Daniels,  J. 

Brady,  J.,  concurred. 

Order  modified,  and  as  modified  aflirmed,  with  costs  to  abide 
the  event  of  the  action. 


JAMES  B.  RYER,   Respondent,   v.   THOMAS  WIBERLEY, 

Appellant. 

Agreement  for  eommissimis — construction  of. 

This  action  was  brought  to  recover  commissions  claimed  to  be  due  under  a  writ- 
ten agreement  by  which  the  defendant  promised  to  pay  to  the  plaintiff  ten  per 
cent  on  all  sales  made  to  customers  that  he  solicited,  or  that  might  be  made 
through  his  influence.  Heldj  that  by  a  fair  interpretation  of  the  agreement, 
whenever  the  solicitation  was  of,  or  the  influence  was  exercised  upon,  a  person 
who  had  already  dealt  with  the  defendant,  the  commission  should  be  confined 
to  the  transaction  accomplished,  thus  requiring  separate  s^les  by  the  plaintiff 
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to  entitle  him  to  a  continuing  benefit  under  the  agreement,  unless  from  the 
length  of  time  during  which  the  customer  had  ceased  to  deal  with  the  defend- 
ant, it  would  be  a  fair  inference  that  he  had  discontinued  his  patronage;  while, 
if  the  customer  were  made  such  by  the  intervention  of  the  plaintiff's  solicita- 
tion or  influence,  the  commissions  should  be  payable  on  all  sales  to  him  as  long 
as  the  agreement  continued  unbroken. 

Appeal  from  a  judgment  In  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

jF.  O.  Salmon  and  James  R.  Angela  for  the  appellant. 

Peabody  cfe  Baker^  for  the  respondent. 

Opinion  by  Beady,  J. 

Daniels,  J.,  concurred. 

Judgment  modified,  and  as  modified  affirmed,  without  costs  to 
either  party. 


THE  GERMAJilA  BANK  OF  THE  CITY  OF  NEW  YORK, 
Respondent,  v.  GEORGE  DISTLER,  Impleaded,  etc.,  Appel- 
lant. 

Baie  of  instrument  only  presumptive  evidence  of  time  of  its  execution  —  mistake  in  — 
may  he  shoum  by  parol  evidence^  by  indorsee  as  well  as  payee. 

The  date  of  an  instrument  in  writing  is  only  presumptive  evidence  of  the  time 
of  its  actual  execution,  and  such  presumption,  whenever  fraud  or  mistake  is 
alleged,  may  be  contradicted  by  parol  evidence.  {Drake  v.  Rogers,  32  Maine, 
524 ;  1  Parsons  on  Bills  and  Notes,  41 ;  Draper  v.  Same,  20  N.  Y.,  331  ;  Breck 
v.  Cbfo,  4  Sandf.,  80.) 

Such  mistake  may  be  shown  as  well  by  the  indorsee  as  by  the  payee  of  a  promis- 
sory, note. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
verdict  of  a  jury. 

This  action  was  upon  a  promissory  note,  made  by  the  defendant, 

payable  to  the  order  of  Alton brandt  Brothers,  and  by  them  indorsed 

to  the  plaintiff.     It  was  dated  on  the  18th  of  December,  1872,  and 

was  due  in  three.months  after  its  date.     The  complaint  alleged  that 

Hun— Vol.  IV.        80 


Digitized  by 


Googk 


634  UNITED  STATES  v.  GRAFF. 

FiRBT  Department,  May  Tbbic,  1876. 

the  note  was  dated  in  1872  by  mistake,  and  that  it  was  designed  to 
have  been  dated  in  1871.  ^he  answer  denied  these  allegations, 
and  the  parties  went  to  trial  on  this  and  another  issue  in  the  cause 
not  considered  on  the  appeal.  It  was  objected  by  the  defendant 
that  the  alleged  mistake  could  not  be  shown  by  the  plaintiff,  or 
under  the  pleadings. 

Dailey  (6  Perrr/y  for  the  appellant. 
Geo,  W.  GarpenteTy  for  the  respondent. 
Opinion  by  Daniels,  J. 
Davis,  P.  J.,  and  Donohue,  J.,  concurred. 
Judgment  affirmed. 


THE  UNITED   STATES,   Appellant  and   Eespondknt,  v. 
LAFAYETTE  GRAFF,  Appellant  and  Respondent. 

Jwritdiction  of  State  court  of  action  by  United  States  to  recover  unpaid  duties— 
Attaehmeni  —  wJien  may  issue  tn  acUon  on  contract  for  recovery  of  unliquidakd 
damages— 'tangible  property  —  hmo  attaeJted — S(tfe  in  Ihmst  Company*s  tauU— 
when  may  be  opened  by  sheriff. 

Where  an  action  is  brought  in  a  State  court  by  the  United  States  for  the  recoveiy 
of  duties  unpaid  on  imported  goods,  the  primary  object  of  the  action  being 
not  simply  to  execute  the  laws  of  the  United  States  but  to  collect  a  debt  by 
enforcing  an  obligation  due  to  it,  the  court  has  jurisdiction  of  the  cause  of 
action. 

Whether  a  State  court  can  entertain  an  action  brought  simply  to  enforce  the  laws 
of  the  United  States  not  decided. 

The  principle  of  implied  contracts  is  applicable  to  the  payment  of  duties  under 
the  United  States  internal  revenue  statutes.  {Meredith  v.  United  States,  13 
Peters,  486.) 

Attachments  may  issue  in  actions  on  contracts  for  the  recovery  of  unliquidated 
damages,  when  a  proper  disclosure  of  the  grounds  of  the  claim  supplies  practi- 
cable means  for  determining  its  amount.  {Lawton  v.  Beily  34  How.  Pr.,  465 ; 
OletDS  v,  Bockford  B.  R  Co.,  2  Hun,  879.) 

Personal  property,  tangible  in  its  character,  can  only  be  attached  by  the  sheriff*s 
taking  it  into  his  custody.  (Wait's  Code,  407,  §  282,  and  note ;  Baggerly  v. 
Wilb&r,  16  Johns.,  287  ;  QoU  v.  Hinton,  8  Abb.,  120 ;  Smith  v.  Orser,  42  N.  T., 
182.) 
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FmsT  Department,  May  Term,  1875. 

A  safe  in  a  trust  company's  vault  is  not  within  the  protection  which  the  law 
affords  to  a  person's  dwelling-house  against  the  ezecation  of  civil  process. 

Appeals  from  an  order  made  at  Special  Term,  denying  a  motion 
to  vacate  an  attachment,  and  directing  the  sheriff  to  open  a  safe  o£ 
the  Mercantile  Trust  Company,  and  remove  therefrom  certain 
securities.  ♦ 

The  defendant  appeals  from  so  much  of  the  order  made  by  the 
Special  Term  at  chambers,  as  denied  his  motion  to  vacate  an 
attachment  issued  against  his  property  in  this  action,  and  directed 
the  sheriff  to  open  a  safe  of  the  Mercantile  Trust  Company  and  a 
tin  box,  in  which  it  was  claimed  he  had  property  and  securities  on 
deposit.  The  Mercantile  Trust  Company  appeals  from  so  much  of 
such  order  as  directs  the  sheriff'  to  open  the  safe  and  tin  box,  and 
take  from  them  and  safely  keep  the  property  and  evidences  of 
debt  liable  to  attachment  found  therein ;  and  tlie  plaintiff  appeals 
from  the  part  of  the  order  directing  the  exclusion  of  counsel 
and  agents  of  each  party,  at  the  time  of  opening  such  safe  by  the 
sheriff. 

Edmvmd  H.  Smithy  for  the  plaintiff. 

8.  O.  Cla/rke^  for  the  defendant. 

Alexander  cfe  Chreen,  for  the  Trust  Company. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Bbadt,  J.,  concurred. 

Order  affirmed,  without  costs. 


Is  THB  Matter  of  the  Petition  of  THE  NEW  YORK  BRIDGE 
COMPANY,  to  acquieb  bbal  estate. 

Section  15  of  chap,  140,  Laws  of  1850 -—  Upon  toham  burden  of  proof  rests  in  apppU- 
cations  under  —  chap,  601,  Laws  of  1874. 

Where  an  application  is  made  to  take  real  estate  under  the  general  railroad 'act 
(chap.  140,  Laws  1850)  the  burden  of  proving,  by  legal  evidence,  that  the  facts 
alleged  in  the  petition  are  not  true,  is,  by  section  15  of  the  said  act,  cast  upon  the 
owner  of  the  land,  and  an  affidavit  or  answer  is  not  sufficient  for  that  purpose. 
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First  Department,  May  Term,  1875. 

Buffalo  and  SUite  Line  R.  R.  Co.  v.  Reynolds  (6  How.,  96)  followed. 

SectioD  26  of  said  act,  providing  that  when  the  title  is  vested  in  any  trustee  not 
authorized  to  sell,  or  in  any  infant,  idiot  or  person  of  unsound  mind,  the  Supreme 
Court  shall  have  authority  to  direct  the  sale  of  the  land,  is  for  the  benefit  of  the 
trustee  and  infant  or  idiot  owner,  and  is  not  cumpulsory  upon  the  railroad  com- 
pany. 

By  chapter  601  of  the  Laws  of  1874,  the  forfeiture  of  the  charter  of  the  New 
York  Bridge  Company,  occasioned  by  its  failure  to  complete  the  bridge  within 
the  time  limited  by  law,  was  unconditionally  waived. 

People  v.  The  President,  etc.,  of  (he  Manhattan  Co.  (9  Wend.,  880,  381)  followed. 

Appeal  from  an  order  appointing  commissioners  to  determine 
the  compensation  to  be  made  by  the  New  York  Bridge  Company 
for  certain  lands  proposed  to  be  taken  by  it. 

TF7/1.  F.  Shepard^  for  the  appellant. 

Edgar  McCullen^  for  the  respondent. 

Opinion  by  Beady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed. 


THE  PEOPLE  EX  rel.  EMMA  LEE  and  others  v.  BDTLEK 

n.    BIXBY    AND     OTHERS,    CONSTrfUTING    A     CoURT     OF    SPECIAL 

Sessions,  Respondents. 

Indecent  exposure  —  * '  PiibUc  place  "  —  Joint  contiction. 

Where  six  women  made  an  indecent  exposure  of  their  persons  for  hire,  m  the 
presence  of  five  men,  in  a  room  in  the  rear  of  tlie  second  story  of  a  house  of 
prostitution,  the  doors,  windows  and  shutters  being  closed,  hekl^  that  the  mom 
where  it  occurred  was  a  "  public  place,"  and  that  the  women  were  properly 
convicted  of  the  crime  of  indecent  exposure. 

The  offense  being  a  misdemeanor  committed  by  all  the  relators  at  the  same  time, 
each  aiding  and  abetting  every  other,  held,  that  they  might  be  jointly  prose- 
cuted and  convicted.    (Rex  v.  Orchard,  3  Cox,  248;  Rex  v.  Uarrie,  11  id.,  65».) 

Certiorari  to  review  the  conviction  of  the  relators  of  the  crime 
of  indecent  exposure. 
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William  F,  Howe^  for  the  relators. 

B,  K.  Phelps,  district  attorney,  for  the  respondents. 

Opinion  by  Davis,  P.  J. 

Brady  and  Daniels,  JJ.,  concurred. 

Proceedings  affirmed  and  writ  dismissed. 


ANDREW  SMITH,  Appellant,  v.    THE  MAYOR,  Etc.,  OF 
THE  CITY  OF  NEW  YORK,  Respondent. 

Overflow  from  mwer  —  when  city  not  liable  for. 

This  action  was  brought  to  recover  damages  sustained  by  the  plaintiff  in  conse- 
quence of  water  setting  back  into  his  basement  from  a  sewer  constructed  and 
maintained  by  the  defendant.  The  overflow  occurred  on  the  4th  of  July,  1872, 
and  was  preceded  by  a  heavy  min,  which  conveyed  so  much  sand  into  the 
sewer  as  to  completely  obstruct  and  prevent  the  water  from  passing  through  it. 
The  evidence  did  not  show  it  to  have  been  in  any  manner  obstructed  before, 
nor  was  it  improperly  constructed  or  out  of  repair.  Before  the  sand  was 
washed  into  it,  and  after  its  removal,  it  appeared  to  be  sufficient  to  carry  off  the 
water  flowing  into  it.  •  Held^  that  the  defendant  was  not  liable. 

NiTM  v.  Mayor, etc.,of  TroyXS  N.  Y.  8.  C,  5)  and  McCarthy  v.  Syracuse  (46  N.  Y., 
194)  distinguished. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  the  report  of  a  referee. 

Henry  Pcur%on%^  for  the  appellant. 

E.  Ddafield  iSmiih,  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,, concurred. 

Judgment  affirmed. 
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JOSEPH  P.  MANTON,  Rbbpondbnt,  v.  J.  MORTON  POOLE, 

AND  0THEB8,  APPELLANTS. 

Attfu^merU — affidavit  for,  must   ttctte  a  cause  of  action — mere  recital  of  faett 

inmffldent. 

The  affidavit  on  which  an  attachment  is  granted  must  show  that  a  cause  of  action 

exists  in  favor  of  plaintiff. 
It  must  state  the  facts  out  of  which  the  cause  of  action  arose. 
A  mere  recital  of  facts  without  a  direct  statement  of  their  existence  is  insufficient 

Appeal  from  an  order  denying  a  motion  to  set  aside  an  attach- 
ment. 

The  affidavit  set  forth,  that  the  defendants  were  indebted  to 
the  plaintiff  in  the  sum  of  $20,000  damages,  and  that  the 
grounds. of  the  plaintiff's  claim  were  as  follows,  to  wit:  "The 
breach  and  violation  by  the  said  defendants  of  the  covenants, 
agreements  and  conditions,  on  their  part  to  be  kept  and  performed, 
contained  in  a  certain  agreement  and  patent  license,  duly  made  on 
or  about  .the  26th  day  of  August,  1872,  in  writing,  under  seal, 
of  that  date  duly  executed  by  and  between  deponent,  this  plaintiff, 
as  party  of  the  first  part  thereto,  and  said  defendants  as  parties  of 
the  second  part  thereto,  and  particularly  the  breach  and  violation 
by  the  said  defendants  of  their  covenant  and  agreement  therein 
contamed,  to  use  all  proper  and  reasonable  efforts,  by  the  employ- 
ment of  agents  and  canvassers,  and  by  advertising,  to  make  sales  of 
the  boilers  in  the  territory,  in  and  as  in  said  agreement  and  license 
specified  and  provided,  and  to  make  the  patent  therein  specified 
remunerative  to  this  plaintiff,  said  party  of  the  first  part  thereto, 
to  the  damage  of  the  said  plaintiff  to  said  sum  of  $20,000."  This 
was  all  that  was  stated  for  the  purpose  of  showing  the  grounds  of 
the  claim,  or  the  existence  of  a  cause  of  action. 

James  C,  Carter^  for  the  appellants. 

John  S.  Waahhurny  for  the  respondent. 

Opinion  by  Danibls,  J. 
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Davis,  P.  J.,  and  Bkady,  J,,  concurred. 

Order  reversed  with  ten  dollars  costs,  besides  disbursements,  and 
motion  granted,  with  ten  dollai*s  costs. 


DAVID   W.  SWEET,  Respondent,  v.  JAMES  L.  TITUS   and 
ANDREW  R.  TITUS,  Appellants. 

PaymerU — v)7ien  deUoery  qf  elieek  is  not — credUor  not  bound  to  receive  either  check 

or  money. 

The  delivery  of  a  check  is  not  a  payment,  unless  there  be  an  agreement  to  that 
effect,  or  unless  the  drawer,  in  consequence  of  some  laches  on  the  part  of  the 
holder,  has  sustained  loss  or  injury  in  respect  thereof,  and  then  only  pro  Uinto. 
(Tfu  Syracuse y  Binghamton  and  N,  Y.  R.  R.  Co.  y.  Collins,  3  Lansing,  29  and 
cases   cited  ;  ma  v.   Beebe,  .18  N.  Y.,   566;  Bradford  v.   Fox,  38  id.,   2S9.) 

The  creditor  is  not  bound  to  accept  a  check,  even  if  it  be  for  the  entire  amount 
of  his  claim.  He  is  not  bound  to  receive  money.  He  may,  although  it  be  sent 
to  him,  refuse  to  accept  it  and  leave  the  debtor  to  his  plea  of  tender  when  sued 
for  the  claim.  He  may  do  this  even  though,  having  received  the  money,  he 
keeps  it  subject  to  the  order  of  the  debtor.  The  latter  must  withdraw  the 
money  and  plead  a  tender,  and  thus  save  himself  from  the  costs  of  the  con- 
troversy.   {The  Kingston  Bank  v.  Qay,  19  Barb.,  460.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  report  of  a  referee. 

J.  H.  ds  W.  L,  Van  Derzee^  for  the  appellants. 

jE  E,  Harding^  for  the  respondent. 

Opinion  by  Bbadt,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 
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MARGARET  E.  DEFOREST  v.  TERENCE  FARLEY  ato 

OTHEKS. 
2  1?.  S.,  198,  §  166  — aofc  <?/  moi^tgaged  premise*. 

Upon  the  foreclosure  of  a  mortgage  covering  several  houses,  the  court  has  power 
to  direct  a  sale  of  all  the  property  therein  described,  though  the  amount  due 
upon  the  mortgage  may  be  raised  by  a  sale  of  a  portion  thereof. 

LmngstoH.  v.  Mildrum  (19  N.  Y.,  440,  44S)  followed. 

Appeal  by  Thomas  D.  Stetson,  a  purchaser  at  a  sale  on  tlie  fore- 
closure of  a  mortgagje,  from  an  order  of  the  Special  Term  denying 
a  motion  to  relieve  him  from  such  purchase. 

JH,  S,  Thompson^  for  the  appellant. 

WaUer  Edwards^  Jr,,  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Brady  and  Daniels,  JJ.,  concurred. 

Order  aflSrmed. 


ANNA  K.  GILMAN,  Executrix,  etc.,  Appellant,  v.  CAROLINE 
G.  REDINGTON  and  others,  Respondents. 

Appeal  from  order  of  surrogate  —  costs  aUowed  ati  —  Gode\  seetian  318. 

Upon  appeal  to  the  General  Term  from  an  order  of  the  surrogate,  Uie  costs  which 
may  be  allowed  under  section  318  of  the  Code,  are  only  those  which  may  be 
recovered  in  an  action  at  issue  on  a  question  of  law  from  the  time  the  proceed- 
ing is  brought  into  the  Supreme  Court,  viz.,  twenty  dollars  for  the  argument 
and  ten  dollars  for  each  term  the  appeal  is  necessarily  on  the  calendar,  and  the 
disbursements. 

Morgan  v.  Morgan  (1  Abb.  [N.  8.],  40)  approved. 

Appeal  from  an  order  made  at  the  Special  Term  readjasting  a 
bill  of  costs. 
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First  Department,  May  Term,  1875. 


WeUesley  W.  Gage,  for  the  appellant. 

Cha/rles  E.  WhUeliead^  for  the  respondents. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Danikls,  J.,  concurred. 

Order  modified,  and  as  modified  affirmed,  without  ^osts  to  either 
party. 


PEOPLE   EX  BEL.   CHARLES   LEWIS  and  others  v.  J.   F. 

DALY  AND   OTHERS,    JuDGES  OF  THE   CoUBT   OF    CoMMON    PlEAS, 

AND  ISAAC  GOLDSTEIN. 

DiMharge  of  imprisoried  debtor —puMicaHon  of  notice  necessary  to  gwe  court  jurisdic- 
tion —  Certiorari. 

Isaac  Goldstein,  an  insolvent  and  imprisoned  debtor,  applied 
to  the  respondent  for  a  discharge  of  his  person  from  imprisonment. 
On  the  day  the  order  to  show  cause  was  returnable,  there  being  no 
opposition,  the  order  was  granted.  The  proceedings  were  removed 
into  this  court,  in  pursuance  of  section  47  (2  E.  S.  [Edm.  ed.] 
50).  Tlio  relators  sought  a  reversal,  on  the  grounds  that  the  notice 
directed  by  section  4  (2  E.  S.  [Edm.  ed.],  29),  was,  by  the  order  of  the 
judge,  to  be  published  in  the  Daily  Register  and  Albany  Evening 
Journal,  and  was  directed  to  be  given  for  the  6th  of  June,  1874, 
at  11  A.  M. ;  that^  in  fact,  the  publication  of  the  notice  in  the  Eeg- 
ister  was  of  an  application  to  be  made  on  the  3d  of  June,  1874, 
at  11  A.  M.,  and  so  the  proof  before  the  oificer  disclosed  the  fact  to 
be.  The  General  Term  held^  that  until  the  publication  of  the 
notice  was  made  as  directed,  and  proof  of  such  publication  was 
before  the  officer,  he  was  without  jurisdiction.     (16  Barb.,  319.) 

It  was  claimed  on  the  part  of  the  respondent,  that  the  relator 

having  the  right  of  appeal  in  the  Common  Pleas,  the  remedy  by 

certiorari  should  be  denied  him;  but  the  General  Term  Iield^  that 

the  statute  (2  E   S.'  [Edm.  ed.],  50,  §  47)   was   positive  as   to 

Hun  — Vol.  IV.        81 
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F1B8T  Department,  May  Tebic,  1875. 

the  relator's  right,  and  the  court  had  no  right  to  withhold  what 
the  statute  gave  to  a  party. 

James  B,  Adcmia^  for  the  relators. 

H.  Morrison^  for  the  respondents. 

Opinion  by  Donohub,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Proceedings  reversed,  with  costs. 


KATE  KENNEDY,  Respondent,  v.  GEORGE  BARANDON 
AND  JOHN  BARANDON,  Appkllanto. 

(htdiU3T^%  bia  to  rea^  reai  ettaU  fraudulently  eonoeyed  —  sale  liy  sheriff  iwAeadcf 

reeeker — when  proper. 

Appeal  from  a  judgment  of  the  Special  Term,  in  an  action  in  the 
nature  of  a  creditor's  bill  to  reach  the  real  estate  of  the  defendant 
George  Baraudon,  alleged  to  have  been  mortgaged  and  conveyed 
to  the  defendant  John  Barandon,  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  former.  The  court  found  that  the  mort- 
gage and  conveyance  were  fraudulent,  and  gave  judgment  declaring 
the  same  fraudulent  and  void  as  against  plaintiflF  and  other  creditors, 
and  setting  the  issue  aside,  and  directing  that  the  real  estate  be  sold 
on  execution  by  the  sheriff,  and  that  the  judgment  of  plaintiff  and 
the  costs  of  this  action  be  paid  out  of  the  proceeds  of  the  sale,  and 
the  surplus  be  brought  into  court.  The  question  in  the  case  was 
purely  one  of  fact. 

The  court  at  General  Term  held^  that  it  was  the  usual,  and,  it 
thought,  the  better  practice,  in  this  class  of  cases,  to  direct  the 
appointment  of  a  receiver,  and  a  sale  by  him,  but  that  it  was  not 
improper  to  adjudge  that  the  sale  be  made  on  execution  by  the 
sheriff.  (2  Van  Sant.  Eq.  Pr.,  158 ;  Orr  v.  GUmore,  7  Lans.,  345; 
6  Wait's  Pr.,  655.)    As  it  did  not  appear  that  there  were  any  other 
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creditors,  the  judgment  should  have  ouly  declared  the  mortgage  and 
conveyance  fraudulent  and  void  as  to  plaintifPs  judgment,  and 
directed  the  sale  for  the  payment  of  that  alone,  with  the  costs. 

The  provision  of  the  judgment  directing  that  the  surplus  on  the 
sale  be  brought  into  court,  was  not  appropriate  to  the  case  made  by 
the  pleadings  and  proofs.  (  Wilder  v.  ITeeler,  3  Paige,  164 ;  Kerr 
V.  Blodgett,  48  N.  Y.,.62;  Wait's  Pr.,  653-654.)  The  judgment 
was  modified  by  striking  out 'that  direction,  and,  as  so  modified, 
afiirmed,  with  costs. 

Edma/rd  Vcm  Neaa^  for  the  appellants. 

C.  C  BigeUm^  for  the  respondent. 

Opinions  by  Davis,  P.  J.,  and  Bbady,  J. 

Dastibls,  J.,  concurred. 

Judgment,  as  modified,  afBrmed. 


SAMUEL  P.  DINSMORE  and  ofhers.  Respondents,  v.  THE 
MAYOR,  Etc.,  OF  THE  CITY  OF  NEW  YORK,  Appellant. 

Ansvow — vihffn  not  friooUms. 

Appeal  from  an  order  striking  out  the  defendant's  answer  as 
frivolous. 

The  plaintiffs  alleged  that  they  performed  work,  labor  and 
services  for  and  at  the  request  of  the  defendant,  its  agents  and  ser- 
vants, in  printing  and  advertising  for  it  in  a  newspaper  called  "  The 
Stockholder."  The  defendant,  by  the  first  paragraph  of  its  answer, 
denied  that  it  requested  or  employed  the  plaintiffs  to  print  or 
publish  the.notices  and  advertisements  named  in  the  complaint  and 
specified  in  the  bill  of  particulars.  In  addition  to  this  denial  other 
matters  were  set  up  as  a  further  and  separate  defense.  The  General 
Term  held^  that  the  denial  recited  struck  at  the  very  foundation  of 
the  plaintiffs'  case,  and  could  not  be  stricken  out  as  frivolous. 
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644  SMITH  V.  THE  MAYOR. 

FiiiST  Department,  May  Term,  1875. 
-£I  Delajield  Smithy  for  the  appellant. 

S.  P.  Dinsmore^  for  the  respondents. 

Opinion  by  Bbadt,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred.. 

Order  reversed  with  ten  dollars  costs,  besides  disbursements. 


TERENCE   P.   SMITH,  Respondent,  v,  THE   MAYOR,  Etc., 
OF  THE  CITY  OF  NEW  YORK,  Appellant. 

1869,  chap,  876,  §  11  ^  ''putOU  officer^ 

Appeal  from  an  order  overruling  a  demurrer  to  the  complaint 

Respondent  was  appointed  messenger  to  the  president  of  the 
board  of  aldermen,  on  the  Ist  day  of  January ,  1869,  and  performed 
the  duties  of  said  messenger  until  the  6th  day  of  June,  1870. 

On  the  23d  day  of  October,  1869,  his  salary  was  increased  from 
$1,500  to  $2,500  per  annum.  Appellant  refused  to  pay  the  differ- 
ence between  the  original  salary  and  the  increased  salary,  and  this 
action  is  brought  to  recover  such  increase. 

Appellant  demurred  to  the  complaint,  and  the  demurrer  was 
overruled,  and  judgment  ordered  for  plaintiff. 

The  position  taken  by  appellant  was  that  the  increase  was  in  vio- 
lation of  section  11,  chapter  876  of  the  Laws  of  1869,  passed  May 
12,  1869,  which  provides  as  follows:  "  The  common  council  of  the 
city  of  New  York  are  hereby  prohibited  from  creating  any  new 
office  or  department,  or  increasing  the  salaries  of  those  now  in 
office,  or  their  successors,  except  as  provided  by  acts  passed  by  the 
legislature."  The  court  at  General  Term  heldj  that  a  messenger 
to  the  president  of  the  board  of  aldermen  in  New  Y'ork,  was  not 
a  public  officer  within  the  meaning  of  section  11  of  chapter  876 
of  1869. 
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Collins  V.  The  Mayor^  etc,  (10  S.  0.,  680),  in  which  case  it  was 
held  that  the  plaintiff  was  an  officer,  was  distinguished  because 
the  office  of  his  principal  was  one  created  by  law,  and  its  duties 
were  official,  and  his  deputy  or  assistant  clerk  was  appointed  to 
perform  some  portion  of  the  official  functions  of  the  clerk  himself. 
Bat  a  "  messenger  to  the  president  of  the  board  of  aldermen  " 
could  not  be  supposed  to  perform  the  official  functions  of  the 
president.  He  serves  him  in  no  official  capacity  in  carrying 
messages  and  running  errands,  and  is  clothed  with  no  power  to 
perform  any  official  duty  of  that  office. 

D.  J,  Dea/n^  for  the  appellant. 

C.  E.  MiUer^  for  the  respondent. 

Opinion  by.  Davis,  P.  J. 

Daniels  and  Bbady,  JJ.,  concurred. 

Order  affirmed  with  costs,  and  with  leave  to  defendants  to  answer 
on  payment  of  costs. 


SAMUEL  PHILIPS,  Appellant,  v.    ELIZA   WALKER    and 

OTHERS. 
Foredomre — rtfere^afees  on  sale  in. 

Appeal  from  an  order  fixing  the  fees  of  the  referee  on  a  sale 
of  mortgaged  premises  in  the  above  entitled  action.  The  property 
at  the  sale  was  bid  oflF  by  plaintiflF  at  $3,000.  The  referee  retained, 
out  of  the  ten  per  cent  paid  on  the  sum  bid  at  the  sale,  the  sura  of 
$129.65  for  his  fees  and  charges,  over  and  above  disbursements. 

The  court,  referring  to  chapter  192  of  the  Laws  of  1874, 
amending  chapter  569  of  the  Laws  of  1869,  say  a  very  singular 
question  of  constitutionality  might  be  raised  upon  the  act  of  1874 ; 
but  it  is  not '  necessary  to  pass  upon  it,  because  the  appellant's 
counsel  says,  in  his  points,  he  will  be  "  quite  content  to  have  the 
fees  of  the  referee  taxed  under  this  statute,"  under  which  he  was 
entitled  to  thirty  dollars  as  the  aggregate  of  the  several  items 
given  by  the  act,  besides  his  disbursements. 
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FiKST  Dkpartmbnt,  May  Tbbm,  1875. 
A.  C.  Thomasy  for  the  appellant. 

jEI  J.  Shcmdley^  referee,  in  person. 

Opinion  by  Davib,  P.  J. 

Dakiels  and  Brady,  JJ.,  concurred. 

Order  reversed,  and  an  order  entered  fixing  the  referee's  fees  at 
thirty  dollars  and  his  disbursements,  without  costs. 


DANIEL  B.  BUSH  and  others,  Appellanto,  v.  HENRy  R 
TREADWELL,  Respondent. 

Appeal  from  a  judgment  of  the  Special  Term,  in  favor  of  the 
defendant. 

The  plaintiffs  are  collateral  heirs  of  Ohauncey  Bush,  who  died 
intestate,  October  27,  1865,  leaving  no  widow  or  child  him  sur- 
viving. 

They  bring  this  action,  claiming  to  redeem  certain  lands  described 
in  the  complaint,  on  the  ground  that  a  conveyance  of  the  premises 
by  quitclaim  deed,  executed  by  said  Ohauncey  Bush  to  the  defendant, 
on  or  about  the  11th  day  of  August,  1856,  was  in  fact  intended  as  a 
mortgage ;  and  they  allege  that  the  conveyance  was  executed  under 
an  agreement  by  and  between  the  intestate  and  the  defendant,  that 
the  intestate  should  convey  the  lands  to  the  defendant,  and  tliat 
the  same  should  be  held  by  the  latter  as  security  for  the  repay- 
ment by  said  Ohauncey,  of  such  moneys  as  he,  the  said  Trcadwell, 
should  advance  on  account  of  said  lands  upon  said  mortgage, 
assessments  and  taxes,  and  that  he,  the  said  defendant,  would, 
upon  being  repaid  the  same,  reconvey  the  said  premises  to  him,  the 
said  Ohauncey  Bush,  or  to  his  heirs  or  assigns. 

The  principal  question  of  the  case  was  one  purely  of  fact,  and 
the  General  Term  was  of  opinion,  that  the  learned  justice  before 
whom  it  was  tried,  having  heard  all  the  evidence  on  both  sides, 
and  decided  that  upon  all  the  evidence  in  the  case  he  was  unable 
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to  find  that  the  conveyance  was  made  or  intended  by  said  Chauncey 
Bash,  or  accepted  by  said  defendant,  as  a  trust  as  alleged  in  the 
complaint,  the  judgment  below  should  not  be  disturbed. 

James  Emott^  for  the  appellants. 

B.  K.  PhelpSj  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Brady  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed. 


THE   PEOPLE  EX  bel.    DENNIS   HOGAN,  aot  DENNIS 
HOGAN,  Plaintiffs,  v.  CORNELIUS  FLYNN,  Defendant. 

1872,  chap.  488 — derks  and  assistant  derks  of  District  Cov/rts — h&u>  appointed — 

temire  of  office  of. 

ExoBFTiONS  ordered  to  be  heard  in  the  first  instance  at  the 
General  Term.  A  verdict  in  this  case  was  directed  for  plaintiff, 
and  the  entry  of  judgment  thereon  suspended. 

The  act  of  1872  (chap.  438),  by  section  1,  provides  that  there 
shall  be  a  clerk  and  an  assistant  clerk  in  each  of  the  District  Courts 
of  the  city  of  New  York,  who  shall  be  appointed  by  the  justices 
of  said  courts,  and  that  they  shall  hold  ofBce  and  perform  the 
same  duties  and  possess  the  same  powers  as  now  prescribed  by  law. 

It  also  provides  that  they  shall  receive  the  same  salary,  and  that 
it  shall  be  paid  by  the  comptroller. 

The  General  Term  Jidd^  that,  under  the  statute,  the  clerk  and 
assistant  were  to  be  appointed  by  each  justice  of  each  of  the  courts, 
and  that  the  legislature  did  not  intend  to  confer  upon  a  number  of 
justices  combined,  the  right  to  interfere  with  or  control  in  any 
way  the  selection  of  the  officers  of  the  court  in  which  each  presi- 
ded— officers  strictly  local  and  whose  duties  were  limited  to  the  court 
for  which  they  were  appointed  (1  Edm.,  71 ;  3  R.  S.  [5th  ed.],  1106 ; 
Sedg.  on  Stat.,  219,  and  cases  cited) ;  and  that  such  office  was  held 
during  the  pleasure  of  the  authority  making  the  appointment. 
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648         EXCELSIOR  PETROLEUM  CO.  v.  EMBURY. 

First  Department,  May  Term,  1875. 

(1  R.  S.  [Ediii.  ed.],  107.)  As  to  the  tenure  of  the  office  of  clerk, 
the  decision  of  the  General  Term  in  The  People  ex  rel.  Dolan  v. 
Za7ie  was  overruled.  (This  case  on  appeal  is  reported  in  55  N.  Y., 
219.) 

Hosooe  H.  Channing^  for  the  plaintiflFs. 

Wheeler  H.  Peckhmn^  for  the  defendant. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  dissented. 

Danibls,  J.,  concurred. 

Motion  for  new  trial  granted,  costs  to  abide  event. 


THE  EXCELSIOR  PETROLEUM  COMPANY  v.  AUGUS- 
TUS  EMBURY  AND  OTHBRB. 

Manufcbcturing  carporcUiang — tnuiees  qf. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee. 

The  defendants  in  this  action  were  charged  with  a  violation  of 
the  provisions  of  the  second  section  of  the  eighteentli  chapter  (title 
4)  of  the  first  part  of  the  Revised  Statutes  (vol.  1  [4th  ed.],  1175), 
in  having  paid  dividends,  not  from  the  surplus  profits  of  the  plain- 
tiff, but  by  withdrawing  and  dividing  a  part  of  the  capital  stock 
without  the  consent  of  the  legislature. 

They  were  the  trustees  of  a  manufacturing  corporation,  organized 
under  the  act  of  1848  and  the  acts  amendatory  thereof.  The  General 
Term  was  of  opinion  that,  by  the  thirteenth  section  of  the  act  of 
1848,  the  legislature  substantially  designed  to  provide  for  the  cases 
in  which  individual  liability  should  result  from  the  acts  prohibited. 
{Rochester  v.  Bar7ies^  26  Barb.,  657.)  That  the  two  statutes  were 
repugnant  to  each  other,  and  that  it  was  not  the  meaning  or  object 
of  the  law  makers  to  apply  both  of  these  statutes  to  trustees  of  a 


Digitized  by 


Google 


HADEN  V,  BUDDENSICK.  649 

First  Department,  May  Term,  1875. 

corporation  created  under  the  law  of  1848.  (Sedgw.  on  Stat. 
and  Const.  Law,  124;  Rocheaier  v.  Barnes^  aupra^  and  cases 
cited;  Dash  v.  Van  KUeck^  7  Johns.,  477;  Columldaii  Manu- 
fa^sturiiig  Co.  v.  Vanderpoel^  4  Cow.,  666 ;  Li/omgston  v.  Harris^ 
11  Wend.,  329 ;  Hai^ngtaa  v.  Trustees  of  Rochester,  10  id.,  547.) 

W,  H.  Dichmson,  for  the  plaintiff. 

John  E,  Parsons,  for  Lacey's  executors. 

Benj,  T.  Kissam,  for  the  defendant  Embury. 

Oeo.  C\  BlamJce,  for  defendants  Fancher  and  James  McChesney. 

O.  P.  Androus,  for  defendants  Dayton  and  Patchen. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  aflSrmed.  . 


JOHN    HADEN    and   another,    Respondents,  'o.   CHAKLES 
A.  BUDDENSICK   and  others.  Appellants. 

Mortgage  —  eonsidercUion. 

Appeal  from  a  judgment  for  plaintiff,  entered  on  a  referee's 
report. 

The  object  of  this  action  was  the.  foreclosure  of  a  mortgage 
executed  by  the  defendants  Charles  A.  Buddensick  and  wife,  to 
Gustav  A.  Sturtzkober,  to  secure  the  payment  of  $8,000  and  interest, 
and  assigned  by  him  to  the  plaintiffs  and  Samuel  Wilson,  the  latter 
of  whom  afterward  assigned  his  interest  to  the  plaintiffs.  Before  the 
execution  of  the  mortgage,  the  mortgagee,  Sturtzkober,  had  entered 
into  contracts  with  the  defendant  Charles  A.  Buddensick,  for  supply- 
HuN— Vol.  IV.  82 


Digitized  by 


Google 


650  HADEN  V.  BUDDENSICK. 

FmsT  Department,  Mat  Term,  1875. 

ing  materials  and  the  performance  of  labor,  in  erecting  and  tinifihing 
certain  buildings  on  premises  situate  in  the  city  of  New  Yort 
The  plaintiflfe  and  Wilson,  then  their  partner,  had  furnished  and 
supplied  to  Sturtzkober,  the  contractor,  sashes,  blinds  and  doors, 
for  such  buildings,  at  his  request,  for  which  he  had  become  indebted 
to  them  in  the  sum  of  $8,000,  and  they  had  filed  a  lien  for  the  debt 
on  the  buildings  and  the  land  they  stood  upon.  By  the  terms  of 
the  contracts,  nothing  appears  to  have  been  due  to  the  contractor 
when  the  mortgage  was  given.  And  whether  anything  more  would 
afterward  become  due  to  him  under  their  terms,  depended 
upon  the  completion  of  the  work ;  upon  that  being  done,  a  much 
larger  amount  than  that  mentioned  in  the  mortgage  would  become 
due  from  the  mortgagor  to  the  mortgagee.  The  former,  for  some 
reason,  desired  to  remove  the  lien  from  his  property,  which  had 
been  placed  upon  it  by  the  plaintiffs  and  Wilson,  and  for  that  pur- 
pose agreed  to  give  the  mortgage,  and  the  bond  secured  by  it, 
to  the  contractor,  with  the  understanding  that  it  should  be  assigned 
to  them  upon  their  discharging  their  lien.  In  conformity  to  that 
agreement,  the  bond  and  mortgage  were  executed,  delivered  and 
assigned,  and  the  plaintiff  and  Wilson  discharged  and  satisfied 
their  lien.  The  defendants  Buddensick  and  wife  claimed,  upon 
the  trial,  and  insisted  upon  the  argument  of  the  appeal,  that,  as 
long  as  nothing  was  actually  payable  by  the  terms  of  the  contracts 
when  the  bond  and  mortgage  were  given,  they  were  without  con- 
sideration, and  could  not  be  enforced,  for  the  reason  that  the 
contractor  had  since  failed  to  complete  his  work. 

The  General  Term  held^  that,  to  create  a  consideration  sufficient 
to  support  an  obligation  for  the  security  or  payment  of  money, 
nothing  further  was  required  by  either  law  or  equity,  than  benefit 
to  the  party  obligated,  or  harm  to  the  person  designed  to  receive 
it.  (1  Parsons  on  Oont.  [2d  ed.],  357;  Freeman  v.  Freefnan^  43 
N.  Y.,  34,  39.)  That  it  undoubtedly  was  beneficial  to  Buddensick, 
the  mortgagor  and  owner  of  the  property,  to  have  the  lien  appear- 
ing against  it  discharged.  And,  after  receiving  the  stipulated 
benefit,  and  giving  the  bond  and  mortgage  for  it,  he  could  not  be 
exonerated  from  the  obligation  to  pay  what  he  expressly  covenanted 
for  as  its  price.  That  if  the  contractor  failed  to  perform  his  agree- 
ments, the  remedy  against  him  was  confined  to  an  equivalent  by  way 
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of  damages,  not  by  resisting  the  enforcement  of  the  security  not 
rendered  dependent  on  his  future  fulfillment. 

Benjamin  M.  Stillwellj  for  the  appellants. 

O^Hjm  E.  Brig/Uj  for  the  respondents. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Judgment  affirmed. 


JEREMIAH  S.  DEVLIN  and  another,  Respondents,  v.  JOHN 
8.  DEVLIN,  Appellant. 

Ir^nction  —  refPraimng  tue  cf  name. 

Appeal  from  an  order  of  Special  Term,  adjudging  defendant  in 
contempt  for  violating  the  injunction  of  the  court. 

The  defendant  had  been  enjoined  from  making  use  of  the  firm 
name  of  the  plaiutiflFs,  to  attract  custom  to  his  shop  by  deception. 
The  injunction  restrained  the  defendant  from  using  the  firm  name 
"Devlin  &  Go.^"  in  any  form  or  manner;  and  it  further  ordered 
"  that  the  said  John  S.  Devlin  be,  and  he  is  hereby  confined  — 
whenever  the  Word  Devlin  appears  or  is  used  in  his  adver- 
tisements, signs,  placards,  slips  or  other  means  and  modes  of 
making  known  his  business  or  place  of  business,  or  offering  for  sale 
or  selling  his  goods,  wares  or  merchandise  —  to  his  own  proper 
christian,  middle  and  surname  conjoined,  and  without  monograms, 
signs  or  other  devices,  which  may  tend  to  mislead  or  induce  the 
public  or  any  other  person  as  aforesaid ;  and  it  is  further  ordered 
that  the  said  John  8.  Devlin  be  and  he  hereby  is  confined  to  the 
use  of  his  own  name,  John  S.  Devlin  or  J.  S.  Devlin,  'without 
the  use  of  a  monogram  containing  the  initials  J.  S.  or  other  device 
as  aforesaid;  but  nothing  herein  is  to  be  construed  or  interpreted 
as  preventing  the  said  defendant  from  using  his  own  name  in  his 
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advertisements,  signs  or  placards."  It  was  not  claimed  that  the 
firm  name  "  Devlin  &  Co."  had  been  nsed  ;  but  that  a  sign  which 
contained  the  name  J.  S.  Devlin,  had  been  so  arranged  that  it 
tended  to  mislead  and  deceive  the  public,  in  a  manner  forbidden 
by  the  injunction.  The  justice  below  came  to  the  concluBion  that 
that  was  the  intent  of  the  arrangement  of  the  figures,  letters  and 
words  of  the  sign. 

The  General  Term   was  of  the  same  opinion,  and  aflBrmed  the 
order  appealed  from,  with  ten  dollars  costs  besides  disbarsements. 

Walter  Edwcurda^  Jr.^  for  the  appellant. 

John  jE!  Devlin^  for  the  respondents. 

Opinion  by  Davis,  P.  J. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  afiirmed,  with  ten  dollars  costs  besides  disbursements. 


CHARLES  H.  SMITH,  Respondent,  v.  GEORGE  S.  WRIGHT, 
Appellant,  and  others. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  due  upon  a  written 
contract  to  do  joiner  and  other  work  on  the  steamship  Vixen.  By 
the  terms  of  the  contract  and  specifications,  all  the  materials  and 
workmanship  were  subject  to  the  approval  of  the  defendant  Lewis. 
The  payments  were  to  be  made  on  the  order  of  Lewis.  The  plain- 
tiff neither  gave  evidence  of  an  order  from  the  defendant  Lewis, 
nor  Jolin  T.  Wright,  Jr.,  the  agent  of  the  defendants,  the  owners, 
and  who  made  the  contract  as  such,  nor  of  an  application  for  it, 
as  required  by  the  contract  to  enable  him  to  demand  payment. 
Held^  that  it  was  necessary  to  show,  in  the  absence  of  the  order, 
that  it  was  obstinately  and  unreasonably  or  fraudulently  refused  on 
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application.  Pertbrmanpe  of  the  contract  when  the  order  is  refused 
will  excuse  its  non-production,  because  that  proof  will  demonstrate 
the  unreasonable  conduct  of  the  person  in  refusing  to  give  it,  but 
it  will  not  obviate  the  necessity  of  applying  for  it.  (Smith  v.  Brady ^ 
17  K  Y.,  176 ;  U.  S,  v.  Bobeaon,  9  Peters,  319  ;  McMahan  v.  N. 
T.  and  jK  R.  Co,,  20  N.  Y.,  466  ;  TImnas  v.  FUtiry,  26  id.,  26 ; 
see,  also,  Hurst  v.  Litchfield,  39  id.,  380 ;  WycJcoff  v.  Meyers,  44 
id.,  143 ;  Glaciua  v.  Black,  50  id.,  145.) 

Albert  Smith,  for  the  respondent. 

John  N.  Whiting  and  Foster  cfe  Thomson,  for  the  appellant. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
event. 


AMANDA  O.    VAIL  and  others,  Surviving  Executors,  eto.. 
Appellants,  v,  JOHN  W.  LANE,  Respondent. 

Service  of  answer  —  when  irregular. 

Appeal  from  order  of  Special  Term,  setting  aside  a  judgment. 

The  attorneys  for  the  appellants  and  all  other  persons  connected 
with  their  oflSce,  had  left  the  office  at  five  and  a  half  o'clock,  p.  m., 
and  the  office  was  closed  and  locked  for  the  night.  Between  that 
time  and  six  o'clock,  the  clerk  of  defendant's  attorney  came  to 
make  service  of  the  answer  in  this  action ;  but,  finding  the  office 
closed  and  locked,  he  procured  the  janitor  of  the  building  to  unlock 
the  door,  and  then  left  the  answer  on  the  table  of  the  managing 
clerk.  The  janitor  had  no  authority  to  open  the  office  for  that 
purpose,  and  the  court  held  that  his  act  in  doing  so  was  that  of  the 
clerk  who  procured  him,  and  the  entry  of  the  clerk,  under  the  cir- 
cumstances, was  irregular  and  unlawful. 

The  General  Term  concluded  that  the  order  vacating  the  judg- 
ment was  granted  as  a  favor,  in  the  discretion  of  the  court ;  and 
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that  the  respondent  was  not  charged  with  costs,  as  is  usaal  in 
granting  such  favors,  because  the  court  discovered  some  slight 
cbddity  of  practice  in  the  proceedings  of  plaintiff's  attorneys. 
That  this  was  a  legitimate  stimulant  to  the  exercise  of  judicial 
discretion,  and  thi§  court  was  not  to  be  called  upon  to  interfere 
with  its  exercise. 

As  by  the  order  below,  vitality  had  not  been  given  to  the  irregu- 
lar service  of  the  answer,  nor  leave  to  serve  a  new  answer,  the 
General  Term  directed  that  the  order  should  be  modified  by  giv- 
ing leave  to  re-serve  the  answer  as  of  the  date  of  the  attempted 
service,  so  far  as  affected  the  date  of  the  issue,  with  leave  to  reply 
to  the  answer  if  necessary,  or  to  demur,  or  to  make  any  motion  in 
respect  of  the  answer  on  any  ground  except  the  regularity  of  its 
service ;  as  thus  modified  the  order  was  afiirmed,  without  costs  to 
either  party. 

Tracy y  Olmstead  cfe  Tracy ^  for  the  appellants. 
R.  H.  HunUey^  for  the  respondent. 
Opinion  by  Davis,  P.  J. 
Bbady  and  Daniels,  JJ.,  concurred. 
Order  modified,  and  as  modified  affirmed. 


ASA  F.  MILLER,  Appkllant,  'o.  THE  NATIONAL  STEAM- 
SHIP COMPANY,  Respondent. 

Appeal  from  a  judgment  of  the  Special  Term,  dismissing  the 
complaint. 

This  appeal  is  taken  from  a  judgment  dismissing  the  complaint 
with  costs.  The  bill  of  exceptions  states  that  at  the  trial  the  plain- 
tiff applied  for  and  had  leave  "  to  amend  his  complaint  by  striking 
out  such  matters  as  might  be  inconsistent  with  such  amendment, 
and  by  inserting  instead  thereof  allegations  that  the  defendant  and 
the  National  Steam  Navigation  Company  were  separate  and  dis- 


Digitized  by 


Google 


MILLER  V.  NATIONAL  STEAMSHIP  CO.  655 

First  Department,  May  Term,  1875. 

tinct  corporations;  and  that  the  defendant  accepted  the  National 
Steam  Navigation  Company's  property  with  distinct  agreement  to 
pay  the  last  mentioned  company's  debts  and  liabilities."  The 
answer  of  the  defendant  was  then  ^'  so  amended  as  to  set  up  a  gen- 
eral denial  of  these  allegations."  The  plaintiff  gave  evidence  to 
show  that  his  assignor,  on  the  23d  day  of  June,  1868,  recovered  a 
judgment  in  the  Superior  Court  of  tlie  city  of  New  York  against 
the  National  Steam  Navigation  Company  for  $3,289.05,  damages 
and  costs,  on  which  execution  had  been  duly  issued  and  returned 
unsatisfied.  The  judgment  roll  showed  that  the  recovery  was  for 
an  injury  to  the  intestate  of  plaintiff's  assignor,  which  caused  the 
death  of  such  intestate,  and  that  such  injury  was  produced  by  the 
wrongful  act  and  negligence  of  the  National  Steam  Navigation 
Company  in  the  navigation  of  the  ship  Pennsylvania,  on  the  24^A 
day  of  October^  1867,  at  which  time  it  was  alleged  the  said  ship 
belonged  to  that  company.  It  showed  also  that  the  Navigation 
Company  appeared  and  by  its  answer  admitted  its  own  incorpora- 
tion, and  that  a  collision  occurred  at  the  time  mentioned  between  the 
ship  Pennsylvania  and  the  boat  on  which  the  intestate  was  injured  ; 
but  put  in  issue  the  ownership  of  the  Pennsylvania  and  all  other  alle- 
gations of  the  complaint.  The  plaintiff  then  gave  evidence  tending 
to  show  that  the  defendant  in  this  action  was  incorporated  under  the 
laws  of  Great  Britain,  on  the  1st  day  of  July,  1867,  by  the  name 
of  "  The  Steamship  Company  limited,"  and  that  on  the  8th  day  of 
August,  1867,  its  name  was  changed  to  "  The  National  Steamship 
Company  limited."  That  the  National  Steam  Navigation  Com- 
pany, preparatory  to  a  dissolution  of  that  corporation,  transferred 
all  its  property  to  two  liquidators,  under  the  provisions  of  the  act  of 
parliament,  known  as  *'  the  companies  act,  1862,"  and  that  said 
liquidators  transferred  all  of  said  property  to  the  corporation  now 
sued,  on  the  16th  day  of  August,  1867,  and  on  that  day  the  Na^a- 
gation  Company  ceased  to  do  business,  and  commenced  to  wind  up 
its  affairs;  that  such  transfer  was  made  substantially  upon  the 
agreement  and  condition  that  The  National  Steamship  Company 
should  take  and  accept  such  real  and  personal  property  subject  to 
the  rights  and  equities  therein  subsisting,  and  in  particular  to  the 
discharge  of  the  several  liabilities  appearing  in  the  books,  papers 
and   documents  of   the   Navigation   Company,   and  to  all  other 
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liabilities  of  the  last  named  company,  to  which  the  said  real  and 
personal  property  was  then  subject,  and  would  bear,  pay  and  dis- 
charge in  due  course  the  several  liabilities  disclosed  in  said  books, 
papers  and  documents  aforesaid,  and  all  other  debts,  if  any,  of  the 
National  Steam  Navigation  Company,  and  would  devote  and  apply 
the  real  and  personal  property,  so  to  be  made  over  to  thera,  for  that 
purpose.  The  General  Term  was  of  opinion  that,  as  the  liability 
to  the  plaintiff's  assignor  for  an  injury  which  occurred  to  her 
intestate  on  the  24th  of  October,  1867,  could  not  appear  in  the 
books,  papers  and  documents  of  the  Steamship  Navigation  Com- 
pany on  the  sixteenth  of  August  preceding,  nor  be  then  a  debt  or 
liability  of  that  company  which  was  or  could  be  assumed  by  the 
present  defendant ;  and  as,  when  the  injury  occurred,  the  National 
Steamship  Company  was  the  owner  of  the  steamship  Pennsylvania, 
engaged  in  its  navigation,  and  the  alleged  wrongful  act  and  negli- 
gence were  its  own,  and  not  those  of  the  corporation  which  was  sued, 
neither  on  sound  law  nor  logic  could  it  be  held  that  by  the  agree- 
ment made  on  the  transfer  of  the  property,  defendant  bound  itself 
to  pay  its  liabilities  that  might  thereafter  spring  out  of  the  wrong- 
ful acts  and  negligence  of  its  own  servants;  nor  did  the  agreement 
contemplate  or  provide  for  liabilities  of  that  kind  which  might  be 
asserted  by  actions  improperly  brought  against  the  company,  which 
had  ceased  to  do  business,  and  was  existing  only  in  the  process  of 
winding  up  its  affairs;  and  that  therefore  the  complaint  was 
properly  dismissed,  and  that  the  judgment  should  be  affirmed,  with 
costs. 

Albert  Cardozo  and  Henry  Morruon^  for  the  appellant 

John  Chetwoody  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


UNION  DIME  SAVINGS  INSTITUTION  ».  OSLEY.     657 

F1B8T  Dbpabtmbnt,  May  Tbbm,  1876. 


THE  UNION  DIME    SAVINGS    INSTITUTION   OF  THE 
CITY  OF  NEW  YORK  v.  EMMA  LOUISA  OSLEY  and 

OTH£B8,  RbBPONDENTS,  AND    ADDISON   P.   SMITH,  EXBOUTOB, 

STo.,  Appellant. 

Surplus  maneyB-- order  of  r^erenee—  ol^eei  qf. 

Appeal  from  an  order  vacating  and  setting  aside  the  report  of 
a  referee,  made  in  proceedings  relative  to  surplus  moneys.  In  this 
matter  the  claims  presented,  except  one  ibr  faneral  expenses,  were 
serionsly  contested.  The  order  of  reference  was  made,  however, 
without  objection. 

The  court  at  General  Tenn  held^  that  the  order  of  reference 
usually  made  to  ascertain  and  report  the  amount  of  surplus  money 
remaining  after  a  sale  on  foreclosure,  and  the  liens  and  claims 
against  the  same,  and  their  priorities,  is  not  granted  for  the  inves- 
tigation and  determination  of  contested  claims,  but  for  the  purpose 
of  ascertaining  liens  and  claims  about  which  there  is  no  dispute, 
and  to  settle  the  priorities  of  the  liens,  that  each  may  be  adjusted 
aooording  to  its  legal  status. 

That  though  the  rule  is  in  favor  of  a  referee's  report  in  actions 
regularly  commenced  as  such,  when  conflict  in.  the  evidence  and 
proof  exists,  unless  the  preponderance  of  evidence  is  against  its 
propriety,  or  it  is  apparent  that  the  referee  has  clearly  misunder- 
stood the  evidence;  yet  the  rule  is  not  conclusive  even  in  such 
cases,  and  each  proceeding  stands  upon  its  own  elements,  to  be 
disposed  of  as  they  affect  the  appellate  tribunal. 

In  this  matter,  which  was  a  summary  proceeding  and  not  an  action, 
and  under  the  circumstances  which  marked  its  progress,  and  the 
doubt  which  existed  in  relation  to  the  counter-claim  urged,  the 
court  thought  it  better  to  compel  the  parties,  claimants,  to  proceed 
by  action  in  the  usual  way,  and  thus  afford  the  devisees  all  the 
benefits  arising  from  the  advantages  of  pleadings,  and  the  tribunals 
which  are  by  law  designated  for  the  investigation  and  adjudication 
of  disputed  claims. 

The  precedent  of  submitting  such  demands  to  determination  on 
an  application  to  ascertain  liens  upon  surplus  funds,  does  not  com- 
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mend  itself.  (See  IRng  v.  West,  10  How.  Pr.,  333 ;  Basted  v. 
Dakiiiy  17  Abb.  Pr.,  137.)  And  when  the  reference  is  made,  as  in 
this  case,  to  ascertain  and  report,  the  court  should  be  satisfied  bj 
the  result,  beyond  all  doubt,  before  adopting  the  report  that  the 
claims  are  just  and  should  be  paid.  The  court  was  not  so  satisfied, 
and  it  directed  the  iiinds  to  be  kept  in  court,  or  rather  on  deposit, 
until  the  claims  should  be  determined. 

li.  F.  Andrews,  for  the  appellant. 

And/reu)  Blake,  for  the  respondents. 

Opinion  by  Bbadt,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred 

Order  afiirmed,  and  proceedings  referred  to  a  referee  to  hear  and 
determine  the  claims. 


THE    MAYOK,    Em,   OF   THE  CITY    OF   NEW    YORK 
Respondent,  v.  HENRY  W.  GENET,  Appellant. 

BtferenM — Umg  aeeount — laches. 

Appeal  from  an  order  of  the  Special  Term,  denying  a  motion 
made  by  the  defendant  for  a  reference. 

The  gravamen  of  the  complaint  in  this  action  is,  that  the  defend- 
ant has  drawn  and  received  from  the  comptroller  of  the  city  of 
New  York  a  very  much  larger  sum  of  money  than  "  was  due  for 
services,  labor  and  materials  necessary  for,  and  which  had  been  ren- 
dered and  furnished  in  and  about  the  construction  "  and  erection 
of  a  court-house.  The  answer  denies  this  allegation.  The  court 
held,  that  though  the  action  was  not  upon  an  account,  yet  the  trial 
of  the  issue  would,  doubtless,  involve  "  the  examination  of  a  long 
account,"  which  made  the  cause  a  referable  one. 

The  case  was  upon  the  calendar  of  the  Circuit  Court,  for  trial,  in 
December,  1874.  Instead  of  moving  that  court,  upon  the  calendar 
of  which  it  was  placed  for  trial,  the  defendant  moved  in  another 
branch  of  the  same  court,  before  another  judge,  to  take  it  from  the 
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trial  court  and  send  it  to  a  reference,  and  this  motion  was  delayed 
until  the  cause  was  on  the  day  calendar  for  trial. 

The  court  was  of  opinion  that  it  would  encourage  delay  if  the 
discretion  of  the  court  should  be  exercised  in  favor  of  the  defend- 
ant, and  that  for  that  reason  the  reference  was  properly  denied. 

Olwer  W.  West,  for  the  appellant. 

John  E.  Paraona,  for  the  respondent. 

Opinion  by  Wbstbeook,  J. 

Daniels  and  Bbady,  JJ.  concurred. 

Order  affirmed  with  ten  dollars  costs,  besides  disbursements,  but 
without  prejudice  to  the  right  of  tne  trial  court  to  make  such  a  dis- 
position of  the  action  as  it  may  see  fit  to  do. 


CHARLES    OBERLEY,  Appellant,  v.  MARCENA    M. 

DICKINSON    AND  OTHERS,  RESPONDENTS. 

Appeal  from  a  judgment  entered  upon  the  verdict  of  a  jury, 
directed  by  the  court. 

Upon  the  trial  of  this  action,  brought  by  the  plaintiff  as  indorsee 
of  a  promissory  note,  it  appeared  that  he  had  taken  the  note  from 
his  iudorser  as  security  for  a  debt  which  had  been  repaid ;  the  court 
charged  that  he  could  only  recove:  the  difference  between  what  he 
paid  the  bank  on  the  protest  of  the  note  and  what  he  received 
from  his  indorser,  to  which  no  exception  was  taken ;  the  plaintiff 's 
counsel  requested  the  court  to  charge  that  he  was  entitled  to  recover 
the  amount  of  the  note,  with  interest,  which  charge  the  court 
refused ;  subsequently  the  jury,  under  the  direction  of  the  court, 
found  a  verdict  for  $4.31,  to  which  no  exception  was  taken.  The 
General  Term  held,  that  the  plaintiff  could  not  recover  the  full 
amount  of  the  note,  and  that  if  the  verdict  was  too  small,  the  error 
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was  not  presented  by  any  exception  taken,  and  affirmed  the  jndg-  | 

ment.  i 

Wm.  H.  NaJU^  for  the  appellant. 

O.  P.  Hoffman^  for  the  respondents. 

Opinion  by  Beady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 


WILLIAM  H.  PLACE,  Rkspondekt,  v.  GEORGE  GREENMAK, 

Appellant. 

OommarioM  far  neffotiaUng  aale-^tohm  action  for  cannci  he  tntdnUdMd^  «BAdi« 
plaintiff  is  emphyed.b^  both  parties  to  sale. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  upon  the  minutes  of  the  court  before  which  the  trial 
was  had. 

This  action  was  brought  to  recover  commissions  claimed  by  the 
plaintiff  to  be  due  to  him  for  negotiating  the  sale  of  a  steamboat 
belongiug  to  the  defendant.  The  General  Term  hdd^  that  the 
evidence  showed  that,  at  the  time  of  the  sale,  the  plaintiff  was 
employed  by  the  purchaser  to  examine  the  boat  and  report  as  to  its 
condition  and  fitness  for  the  purposes  for  which  it  was  to  be  used; 
that  the  plaintiff's  position  under  the  circumstances  of  the  ease  was 
inconsistent  with  his  acting  in  good  faith,  and  was  against  good 
morals  and  the  policy  of  the  law,  and  he  therefore  could  not  recover. 
(Story  on  Agency  [4:th  ed.],  §§  30,  210,  212 ;  Watkitis  v.  OmwU, 
1  E.  D.  Smith,  65  ;  Pugaley  v.  Murray^  4  id.,  245 ;  Dra/nghan  t. 
JvnUer,  23  La.,  237 ;  Mbenson  v.  Thompson^  9  L.  T.  [Q.  B.],  480.) 

Wm.  AUen  BuUer^  for  the  appellant. 

Ira  D.  Warren^  for  the  respondent. 

Digitized  by  VjOOQ IC 


BEliGfi  V.  BUSTEED.  661 

FiBST  Depabtment,  Mat  Tbbic,  1876. 
Opinion  by  Daniblb,  J. 

Davis,  P.  J.,  concurred.     Bbady,  J.,  concurred  in  result. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  costs  to 
abide  the  event. 


HENRY  BERGH  and  others,  Appellants,  v.  JOHN  BUSTEED 

AND  0THES8,  RESPONDENTS. 

Appeal  from  an  order  made  at  the  Special  Term  dissolving  an 
injunction. 

The  action  is  brought  by  plaintiffs,  trustees  of  the  New  York 
College  of  Veterinary  Surgeons,  for  the  purpose  of  having  the 
election  of  officers  of  the  board  of  trustees  of  the  college  declared 
void ;  that  two  of  the  defendants  be  declared  to  have  forfeited  their 
rights  as  trustees,  and  that  it  be  determined  whether  any  of  the 
parties  to  this  action,  other  than  Yan  Ranst  and  Crawford,  have 
forfeited  their  positions  as  trustees. 

The  only  question  presented  by  this  appeal  was  as  to  the  right 
of  certain  of  the  defendants  to  act  as  trustees  of  the  college,  the 
decision  of  which  question  depended  upon  the  decision  in  the  case 
of  Van  Ranst  v.  ITte  New  York  QoUege  of  Veterin<mf  SurgeonSj 
decided  at  this  term  and  reported  ante^  at  page  620. 

J.  J.  MaoJdinj  for  the  appellants. 

Wm.  Henry  AmouXj  for  the  respondents  Van  Ranst  and  Craw- 
ford. 

Wm.  F,  Macrae^  for  the  other  respondents. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  modified,  and  as  modified  affirmed,  without  costs  to  either 
party. 
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BETHUEL  C.  WHEELER  and   HORACE   INGERSOLL, 

AppKLLANTfl,  V,  WILLIAM  S.  SEE,  Respondent. 

Endenoe,  admUted  without  otQecdon^when  not  sbnuk  out 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  plaintiffs  sued  to  recover  a  balance  due  for  feed  alleged  to  have 
been  sold  by  them  to  one  William  H.  Mapes.  The  answer  was  a 
general  denial. 

The  theory  of  the  prosecution  was  that  Mapes  was  defendant's 
agent  in  conducting  a  livery  stable  business  in  New  York  city,  and 
that  the  sales  were  really  upon  the  credit  of  the  latter.  The  opinion 
of  the  court  was  principally  devoted  to  an  examination  of  the  evi- 
dence  in  the  case.  The  only  question  of  law  in  the  case  was  one 
relating  to  the  striking  out  of  certain  rebutting  testimony  given  on 
the  part  of  the  plaintiffs,  which  it  was  claimed  was  not  in  rebuttal 
of  the  defendant's  evidence,  and  should  therefore  have  been  given 
on  the  examination  in  chief;  the  court  at  General  Term  held^  that 
when  evidence  pertinent  to  the  issue  was  thus  admitted  without 
objection,  it  should  not  be  stricken  out  although  the  enforcement 
of  the  strict  rule  regarding  evi4ence  in  rebuttal  might  have  pre- 
vented its  being  admitted. 

John  B.  Perry  and  W.  W.  Niles^  for  the  appellants. 

Damd  Thonxton^  for  the  respondent. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
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JENNIE    E.    MESSMORE,  Respondent,  v.   ABRAHAM    ?• 
BLACK,  Appellant. 

This  is  an  appeal  from  an  order  entered  in  this  action  December 
29,  1874,  vacating  an  order  of  discontinuance  and  substituting  one 
Daniel  Messmore  as  plaintiff  in  the  action. 

The  suit  was  brought  to  recover  certain  life  insurance  moneys 
which  had  been  drawn  by  the  defendant  herein,  and  to  which  the 
plaintiff  claimed  to  be  entitled. 

Upon  the  trial  defendant  by  way  of  offset  introduced  in  evidence 
what  purported  to  be  a  bond  signed  by  plaintiff,  for  $750,  as 
security  for  rent  of  a  certain  house  belonging  to  defendant,  and 
which  plaintiff  and  her  husband  occupied.  While  upon  the  witness 
stand  plaintiff  swore  that  she  never  executed  such  a  bond,  and  that 
what  purported  to  be  her  signature  was  a  forgery.  The  judge 
thereupon  decided  that  "  in  consequence  of  the  forgery  committed 
by  plaintiff's  husband,  the  house-rent  cannot  be  offset."  Under 
this  ruling  the  plaintiff  became  entitled  to  judgment  foj^  between 
twelve  and  fourteen  hundred  dollars. 

After  the  trial  the  plaintiff*  concluded  that  she  might  have 
signed  the  bond  referred  to,  and  she  consented  to  take  $400  in  full 
satisfaction  of  her  claim. 

Daniel  Messmore  then  made  this  application  to  have  the  action  con- 
tinued in  his  name  as  plaintiff,  alleging  that  he  was  the  owner  of 
the  claim  against  Black,  by  virtue  of  an  assignment  from  the  plain- 
tiff. The  General  Term,  in  view  of  the  conflicting  statements  con- 
tained in  the  affidavits,  modified  the  order  of  the  Special  Term  by 
directing  a  reference  to  take  proof  of  the  facts  alleged  in  the  affi- 
davits, and  such  other  evidence  as  might  be  offered,  and  directed 
the  report  of  the  referee  to  be  made  to  the  Special  Term,  ten  dol- 
lars costs  and  disbursements  of  appeal  to  abide  event ;  the  present 
order  to  stand  until  further  order  be  made  on  th^  coming  in  of  the 
report. 

Erastus  Coolce^  for  the  appellant. 

Moody  B,  Smithy  for  the  respondent. 
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FiBflT  Dbpabtiobnt,  Mat  Term,  1875. 
Opinion  by  Davis,  P,  J. 

Brabt  and  Daniblb,  JJ.,  concurred. 

Ordered  accordingly. 


ALFRED  A.   KENDALL  and  akothbb,  App£i«lamtb,  «. 
ROWLAND  K.  BRILL,  Rebpondknt. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  on 
the  report  of  a  referee. 

This  action  was  brought  by  the  plaintiflfe  to  recover  of  the 
defendant  the  sum  of  $146.47,  for  horse  keeping,  etc 

The  defendant  denied  any  indebtedness  to  the  plaintiffs,  and  eet 
up  a  counter-claim  to  the  amount  of  $875,  for  the  value  of  a  horse 
and  dog-cart  alleged  to  have  been  sold  by  plaintiffs  for  defendant, 
which  counter-claim  was  denied  by  the  reply  of  the  plainti&. 

All  the  issues  in  the  action  were  referred  to  E,  H.  Pomeroy, 
Esq.,  who,  after  duly  hearing  testimony,  etc.,  on  both  sides, 
rendered  his  report,  allowing  the  plaintiffs  the  full  amount  elaimed 
by  them,  and  also  the  full  counter-claim  of  defendant,  and  ordering 
judgment  for  defendant,  in  the  sum  of  $779.15. 

The  court,  after  a  quite  extended  review  of  the  evidence  in  the 
case,  sustained  the  findings  of  the  referee,  without  discussing  any 
legal  question. 

Samud  Q.  Couri/iiey^  for  the  appellant. 

O,  D.  M.  Bahsr^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Judgment  affirmed. 
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CAROLINA  OBERLANDEE  and  CHARLES  OBERLANDER, 
Appellantb,  v.   CONSTANTIN  ROSSWOQ,  and    another, 

RsaPONDBNTS. 

This  is  an  appeal  from  a  judgment  entered  on  the  report  of  a 
referee,  difimisaing  the  plaintiifs'  complaint,  with  costs. 

This  action  is  upon  false  representations  made  by  the  defendants, 
respecting  ceitain  bonds,  by  which  the  plaintiffs  were  induced  to 
accept  them  as  payment  in  part  for  real  estate  sold  to  the  defendants. 

The  court,  after  a  very  careful  examination  of  the  evidence,  con- 
cluded that  the  statement  of  the  defendant  that  "  as  far  as  lie  kuew 
the  bonds  were  good,"  was  substantially  a  statement  that  they 
were  worth  their  face,  and  as  he  in  fact  then  knew  that"  they  were 
selling  very  much  below  par,  that  such  statement  was  intended  to 
convey  a  false  impression,  especially  as  the  bonds  were  assumed, 
in  the  arrangement  for  the  sale  of  the  real  estate,  to  represent  their 
par  value. 

Henry  D.  Beman^  for  the  appellants. 

Stephen  B.  Olin,  for  the  respondents. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  event. 


LUKE  MALLOY,  Respondent,  v.   ANN  MoCONNELL, 
Appellant. 

This  is  an  appeal  from  a  judgment  against  the  defendant  for 
$752.50,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  the  value  of  a  quantity  of 
horse  feed  alleged  to  have  been  sold  and  delivered  by  plaintiff  to 
defendant,  who  was  executrix  of  her  husband's  will,  after  the  death 
HxTN— Vol.  IV.        84 
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of  the  testator,  for  the  use  of  the  testator's  estate,  alleged  to  have 
been  used  in  the  feeding  of  horses  belonging  to  said  estate. 

The  General  Term,  after  a  review  of  the  facts.  Add,  that  the 
exclusion  of  evidence  tending  to  show  that  the  defendant  did  not 
hold  the  horaes  as  part  of  the  assets  of  the  estate,  and  that  they 
belonged  to  another  person,  was  error,  more  especially  because 
there  was  no  original  contract  with  defendant  in  relation  to  the 
feed,  and  if  she  did  not  own  the  horses,  her  promises  to  pay  for  the 
feed  could  not  be  enforced,  as  they  would  be  made  in  such  case  to 
pay  the  debt  of  a  third  person  and  be  void  under  the  statute  of 
frauds. 

Lewis  Johnston  and  Albert  Mathews,  for  the  appellant. 

Nathaniel  A.  Prentiss,  for  the  respondent. 

Opinion  by  Bbadt,  J. 

Davis,  P.  J.,  concurred  in  result ;  Daniels,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 


THE    CONTINENTAL    NATIONAL    BANK,    Respondent, 
V.  RUSSELL  W.  ADAMS  and  another.  Appellants. 

Appeal  from  an  order  made  at  Special  Term,  setting  aside  a 
verdict  in  favor  of  the  defendant,  and  granting  a  new  trial,  on 
the  ground  of  surprise. 

The  General  Term  held,  that  the  plaintiff  was  led,  by  statements 
of  the  defendant,  to  believe  that  no  serious  defense  would  be 
interposed  at  the  trial,  and  that  relying  thereon  he  failed  to  fium- 
mon  a  material  witness,  and  therefore  affirmed  the  order.-  {Jackson 
V.  Warford^  7  Wend.,  62 ;  Chamberlain  v.  Lindsay,  8  S.  C.  [1 
Hun],  231 ;  Tyler  v.  Iloombeck,  48  Barb.,  198.) 
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FiBST  Depabtment,  May  Term,  1875. 
Wm.  A.  Jenner^  for  the  appellants. 

J.  8.  Bo9w<yrth  and  Edward  F.  Broitni^  tor  the  respondent. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbarseinents. 


HENRY  ALKEE,  Public  Administbatob,  and  as  such  Adminis- 
TRA'fOB,  ETC.,  OF  ALANSON  MARSH,  Deceased,  Respondent, 
V.  MORITZ  SALOMON,  EMANUEL  SALOMON  and 
CHARLES  SALOMON,  Appellants. 

Appeal  from  a  judgment  entered  on  the  verdict  of  a  jury,  ren- 
dered at  Circuit,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

Action  for  money  laid  out  and  expended,  and  charges  and  com- 
missions incurred  and  earned  by  the  respondent's  intestate,  while 
acting,  as  was  alleged,  as  broker  for  the  defendants  in  the  sale  and 
purt^hase  of  gold.  The  court,  after  reviewing  the  evidence,  con- 
cluded that  no  error  had  been  committed  on  the  trial,  and  affirmed 
the  judgment  and  order. 

E,  L,  Fancher^  for  the  appellants. 

A.  J,  Requier^  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  and  order  affirmed. 
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THOMAS   D.  PENFIELD,  Rbspondbnt,  v.  SARAH  JAMES 

AND  0THEB8. 

This  is  an  appeal  from  an  order  made  by  Jnstice  Donohue,  on 
the  19th  day  of  December,  1874,  requiring  Charles  A.  Seavey  to 
complete  his  purchase  on  a  sale  made  in  this  action,  under  the  judg- 
ment of  foreclosure  herein.  The  purchase  by  Seavey  was  at  a 
second  sale  ordered  in  consequence  of  the  failure  of  first  buyer 
to  complete  his  purchase. 

The  court  was  of  opinion  that  most  of  the  points  and  objections 
raised  by  Seavey  had  already  been  decided  on  an  appeal  taken  by 
the  first  purchaser,  and  affirmed  the  order  with  ten  dollars  costs  and 
disbursements.  [The  decision  of  the  appeal  taken  by  the  first 
purchaser  will  be  found  cmte,  page  69.] 

Isaac  Z.  Egberty  for  the  appellant. 

Cyrus  La/wtorij  for  the  respondent. 

Opinion  by  Beady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


THOMAS  KENWORTHY,  Respondent,  v.  JOHN  D.  PHYFE 

AND  OTHERS,  APPELLANTS. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  to  amend  the  answer. 

The  General  Term  heM^  that,  upon  the  facts  of  the  case,  it  would 
not  be  in  furtherance  of  justice  to  grant  the  amendment,  and 
affirmed  the  order. 
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FiBflT  Departmbnt,  Mat  Term,  1875. 
Oeo.  W.  J)ent07ij  for  the  appellants. 

Zockwood  dh  CtoAy^  for  the  respondent. 

Opinion  by  Davib,  P.  J. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  aflSrmed,  with  ten  dollars  costs  besides  disbursements. 


GEORGE  A.  CROFUTT,   RBSPoroiarr,  v.  ARMSTEAD  C. 
HENRY,  Appellant. 

Appeal  from  an  order  made  at  the  Special  Term  denying  a 
motion  to  set  aside  an  inqaest. 

The  General  Term  was  of  the  opinion  that  the  papers  read  on 
the  hearing  failed  to  disclose  any  defense  to  the  action,  and  affirmed 
the  order.  * 

Wm.  A.  Boydy  for  the  appellant. 

So/mud  H,  Randall^  for  the  respondent. 

Opinion  bj  Daniels,  J. 

Davis,  P.  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  besides  disbursements. 
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First  Department,  May  Term,  1875. 

ZACHARIAH  DEDERICK  and  othbbs,  Rkspondkntb,  t?.  E.  A. 
MoALI^STER,  Aj»pellant, 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  on  a 
verdict  directed  by  the  court. 

The  General  Tenn  was  of  the  opinion  that  the  evidence  was 
such  as  to  authorize  the  judge  to  direct  a  verdict,  and  affirmed  the 
judgment 

Steele  dk  Boyd^  for  the  appellant. 

John  A,  Mapes^  for  the  respondents. 

Opinion  by  Davis,  P.  J, 

Daniels  and  Lawrence,  JJ.,  concurred. 

Judgment  affirmed. 


EUGENE  MIANNAY,  Respondent,  v.  JOSIAH  FLETCHER 

AND    OTHERS,    APPELLANTS. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

The  General  Term  held^  that  the  findings  of  the  referee  were 
justified  by  the  evidence,  and  affirmed  the  judgment. 

J.  K.  Haywardj  for  the  appellants. 

D.  R.  Jaques^  for  the  respondent. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Judgment  affirmed. 
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FnwT  Dbpartmbkt,  May  Term,  1876. 

THE  PACIFIC  MAIL  STEAMSHIP  COMPANY,  Appellant, 
V.  RICHARD  B.  IRWIN,  Respondent. 

Appeal  from  an  order  made  at  Special  Term,  denying  motion 
to  strike  out  an  answer  as  irrelevant,  etc.  The  decision  below  was 
affirmed  at  General  Term,  the  court  being  of  opinion  that  the 
allegations  which  it  was  asked  to  strike  out,  were  material,  and 
properly  in  the  answer. 

S.  S.  Beiinett^  for  the  appellant. 

W.  H.  Sootty  for  the  respondent. 

Opinion  by  Brady,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  besides  disbursements. 


MARVIN  J.  MERCHANT  and  anothbb,  Appellants,  v.  MILO 
M.  BELDING  and  othees,  Respondents. 

Appeal  from  a  judgment  recovered  on  the  report  of  a  referee. 
The  question  in  the  case  was  one  of  fact  as  to  plaintiffs'  employ- 
ment by  defendants. 

The  General  Term  held^  that  the  referee  was  fully  warranted  by 
the  evidence  in  taking  the  view  which  he  did  of  the  plaintiffs'  case. 
He  held  them  not  entitled  to  recover,  and  the  judgment  entered 
upon  his  report  was  affirmed. 

Frmids  G,  Bowen^  for  the  appellants. 
W.  B.  Putney^  for  the  respondents. 
Opinion  by  Daniels,  J. 
Davis,  P.  J.,  and  Brady,  J.,  concurred. 
Judgment  affirmed. 
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672  CAMPBELL  V.  HOGE. 

F1B8T  Department,  Mat  Tkbx,  1875. 

THE  AMERICAN  NATIONAL  BANK,  Rbspondknt,  v.  JOHN 
Z.  WESTERVELT,  Jb.,  Implbadbd,  bto.,  Appkllant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  npon 
the  report  of  a  referee. 

The  only  question  presented  by  this  appeal  was  whether  or  not 
the  referee  erred  in  rejecting  a  counter  claim  set  up  by  the  defend- 
ant. The  General  Term  Aeldy  that  the  evidenoe  was  not  sufficient 
to  establish  the  claim,  and  affirmed  the  report. 

Hayward  cfe  Ora/toford,  for  the  appellant 

Moody  B,  Sinithj  for  the  respondent. 

Opinion  by  Daniels,  J. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Judgment  affirmed. 


CAROLINE  M.  CAMPBELL,  Administbatbix,  etc.,  Respondekt, 
V.  WILLIAM  HOGE,  Impleaded,  etc..  Appellant. 

Appeal  from  an  order  of  reference,  made  at  the  Special  Term. 

The  General  Term  hdd^  that  the  action,  as  stated  in  the  com- 
plaint, was  referable,  and  affirmed  the  order.  (  Wdsh  v.  Darraghy 
62  N.  Y.,  590.) 

John  E.  Bumll,  for  the  appellant. 

George  ff.  Forater,  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Bbadt  and  Daniels,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs,  besides  disbursementSi 
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F1B8T  Dbfartmsnt,  Mat  Term,  1875. 


FREDERIOKE  E.  KUSE,  Administratrix,  mto.,  Respondent,  v. 
THE  NEW  YOEK,  NEW  HAVEN  AND  HAETFORD 
RAILROAD  COMPANY,  Appellant. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial,  made 
apon  the  minates  of  the  justice  before  whom  the  action  was  tried. 

The  only  exception  insisted  on  npon  this  appeal  was  that  the 
coart  should  have  dismissed  the  complaint.  The  General  Term 
hddj  that  the  evidence  was  such  as  to  require  a  submission  of  the 
case  to  the  jury,  and  afSirmed  the  order. 

Calvin  O.  ChUdy  for  the  appellant. 

D.  R.  Jaques  for  the  respondent. 

Opinion  by  Bbadt,  J. 

Dayis,  p.  J.,  and  Daniels,  J.,  concurred. 

Order  affirmed. 


BERNHARD  MAYER,  Respondent,  v.  THE  MAYOR,  Etc., 
OF  THE  CITY  OF  NEW  YORK,  Appellant. 

Appeal  from  a  judgment  in  fiivor  of  the  plaintiflT,  entered  on  the 
verdict  of  a  jury. 

The  General  Term,  at  the  October  term,  in  1874,  overruled  a 
demurrer  to  the  complaint  in  this  action,  the  opinion  being  reported 
in  9  Supreme  Court  Reports  (2  Hun),  306.  The  General  Term 
hddy  that  no  new  questions  were  presented  upon  this  appeal,  and 
adopted  the  former  opinion  as  a  sound  exposition  of  the  law. 

D.  J.  Dean^  for  the  appellant. 

NevUle  <&  Andrews^  for  the  respondent. 

Opinion  by  Davis,  P.  J. 

Daniels  and  Bbadt,  JJ.,  concurred. 

Judgment  affirmed. 
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674  MATTER  OF  BAINBRIDGE. 

First  Department,  Mat  Term,  1875. 

In  thb  Mattbb  of  the  Petition  of  HENRY  BAINBRIDGE  and 
OTHERS,  Executors,  to  have  Revived  and  Continued  an  Action 
commenced  and  pending  between  richard  bainbridge, 
Plaintiff;  and  CHAS.  F.  LIVERMORE  and  others, 
Defendants. 

Bmcal  of  adion. 

Appeal  by  defendants  from  an  order  made  at  Special  Term, 
granting  leave  to  revive,  etc.  The  application  was  not  made  until 
several  years  after  the  death  of  the  party,  the  plaintiff  being  under 
a  stay  of  proceedings. 

The  court  held^  that  the  revival  of  an  action  by  the  representatives 
of  a  deceased  plaintiflF,  was  not  a  proceeding  contemplated  by,  or 
embraced  within  the  prohibition  of  a  stay  of  proceedings.  -  That  it 
could  not  be  regarded  as  a  proceeding  other  than  to  prevent  the  abate- 
ment of  the  action.  That  the  authorities  required  the  motion  to 
revive  to  be  made  within  the  year,  under  section  121  of  the  Code. 
{AUm  V.  Walter^  10  Abb.,  379 ;  Matter  of  Bomsdofff  v.  Lord^ 
41  Barb.,  211;  Coon  v.  Knapp^  13  How.  Pr.,  175;  Oordon  v. 
Sterling,  id.,  405 ;  Oreme  v.  Bates,  7  id.,  296.) 

E.  P.  Wheeler,  for  the  appellant. 

Robert  SeweU,  for  the  respondents. 

Opinion  by  Bbadt,  J. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  besides  disbursements. 
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THIRD  DEPA.RTMENT 


LT 


GENERAL   TERM, 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respond- 
ents, V.  THE  CITY  OF  ALBANY,  THE  ALBANY  AND 
GREENBUSH  BRIDGE  COMPANY  and  anothek,  Appei^ 

LANTS. 

4 

Right  cf  cUy  to  ditpoie  of  ita  property — wTien  court  of  equity  wiU  interfere  —  Ferry 
frcmchiaes  —  edle  of  by  munieipal  corporation. 

Although  a  city,  in  a  certain  sense,  holds  all  Its  property,  franchises  and  powers 
in  trust  for  its  inhabitants,  yet  such  property  may  be  sold  and  conveyed  by  it, 
except  where  the  property  has  been  conveyed  to  it  in  trust  for  a  specific  pur- 
pose within  its  proper  province,  in  which  case  a  court  of  equity  will  interfere 
to  prevent  a  misappropriation  of  the  fund  or  a  misuse  of  the  property. 

All  property  of  a  private  nature  belonging  to  a  corporation,  upon  which  no  spe- 
cific trust  is  imposed,  may  be  sold  by  the  corporation;  but  property  of  a  public 
nature,  such  as  streets,  etc.,  so  long  as  they  are  held  for  the  public -use,  cannot 
be  sold. 

Where  the  legislature  has  granted  to  a  city  the  exclusive  right  to  establish  and 
control  the  ferries  therein,  and  a  ferry  has  been  established  and  for  a  long  time 
maintained  at  a  particular  point  therein,  the  city  may,  at  its  pleasure,  sell  and 
convey  the  real  estate  owned  by  it  in  connection  with  such  ferry  to  any  person, 
provided  the  public  be  not  cut  off,  by  the  sale,  from  the  means  of  inter- 
communication. 

Appeal  from  an  order  made  at  the  Special  Term,  granting  an 
injunction  restraining  the  city  of  Albany  from  conveying  to  the 


Digitized  by 


Google   


(J76  PEOPLE  V.  CITY  OF  ALBANY. 

Third  Dkpabtment,  Jim£  Term,  1875. 

Albany  and  Greenbush  Bridge  Company  what  is  known  as  the 
south  ferry  property,  and  the  real  estate  connected  therewith,  and 
restraining  the  bridge  company  from  taking  or  nsing  the  said  prem- 
ises for  the  purposes  of  erecting  a  bridge  over  the  Hudson  river  ii 
that  point. 

A.  J.  VoVvin  and  A.  J.  Parker^  for  the  City  of  Albany  and  the 
Albany  and  Greenbush  Bridge  Company,  appellants. 

OrenviUe  Tremain^  for  the  Mayor  of  Albany. 

H.  Smith  and  W.  P,  Prentice^  for  the  respondents.  The  grant- 
ing and  continuing  of  injunctions  rests  in  the  discretion  of  the 
court,  to  be  governed  by  the  nature  and  circumstances  of  the  case. 
When  granted  upon  a  thorough  examination  of  the  whole  case, 
pendente  lite^  where  immediate  relief  is  necessary  to  prevent  irre- 
parable injury,  and  its  continuance  involves  nothing  of  importance 
except  delay  until  the  case  can  be  tried  and  its  issues  upon  import- 
ant questions  decided,  the  action  of  the  court  below  will  not  be 
reviewed.  (  Vandewater  v.  KeUey^  1  N.  Y.,  533 ;  Selden  v.  Ver- 
mH/ye^  id.,  534 ;  Paul  v.  MungeVy  47  id.,  469.)  And  this  is  the 
case,  even  though  the  answer  deny  the  equities  of  the  complaint. 
{Reverts  v.  Anderson^  2  Johns.  Ch.,  202 ;  Carpenter  v.  Danforih^ 
19  Abb.,  225;  Attorney-General  v.  (Johoee  Co.,  6  Paige,  133; 
Malcolm  v.  Miller,  6  How.  Pr.,  456 ;  Dubois  v.  Budlong,  15  Abb., 
445 ;  Litchfield  v.  PeUon,  6  Barb.,  187.)  The  power  to  grant  the 
injunction  in  the  tirst  place  cannot  be  denied.  {AUomey-Gefieral, 
etc.,  of  N.  Y.  V.  The  Mayor,  etc.,  3  Duer,  119;  People  v.  Sturte- 
vant,  2  N.  Y.,  263 ;  People  v.  Mayor,  etc.,  9  Abb.,  253 ;  People  v. 
Vanderbilt,  26  N.  Y.,  287 ;  Lawrence  v.  Mayor,  2  Barb.,  577 ; 
Benson  v.  Mayor,  10  id.,  223.)  The  right  of  the  plaintiffs  to 
maintain  this  suit  and  seek  this  remedy,  cannot  be  questioned. 
{The  People  v.  The  Mayor,  32  Barb.,  102;  The  Peoples.  The 
Mayor,  10  Abb.  Pr.,  144;  Bensen  v.  The  Mayor,  10  Barb.,  223; 
The  People  v.  The  Gamd  Board,  55  N.  Y.,  390 ;  The  People  v. 
Vanderbilt,  38  Barb.,  282.)  The  corporation  of  the  city  of  Albany 
has  not  the  right  to  sell  the  "south  ferry  property"  to  the 
Albany  and  Greenbush  Bridge  Company.  {People  v.  Kerr,  27  N. 
Y.,  189 ;  Dams  et  al.  v.  Tfie  Mayor,  etc.,  of  N.  T.et  al.,  14  id.. 
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606 ;  KeUinger  v.  F(/r1y-8econd  St.,  eto.,  B.  R.  Co.,  50  id.,  208.) 
The  cuarter  (see  title  1,  §  3,  and  title  3,  §  13 ;  Laws  of  1870,  p.  159) 
gives  only  the  power  "  to  establish,  license  and  regulate  all  ferries," 
and  not  to  destroy  a  ferry  in  existence  before  the  act  was  passed. 
No  additional  powers  in  the  common  council  are  to  be  inferred. 
This  ferry  is  held  for  the  public  use,  and  the  only  rights  the  city 
of  Albany  has  over  it  are  as  of  a  trust  pvbUoi  jvHs,  not  for  the 
people  of  the  city  alone,  but  for  the  people  of  the  whole  State,  and 
as  an  agent.  {People  v.  Kerr,  27  N.  Y.,  181 ;  Dams  and  ors.  v. 
Mayor,  etc.,  of  New  York,  14  id.,  506 ;  People  v.  Va/nderUU,  38 
Barb.,  282 ;  EeUmg^  v.  Forty-second  Street,  etc.,  R.  R.,  50  N. 
Y.,  208,  and  cases  above  cited.) 

BoABDMAN,  J.  : 

By  an  act  of  the  legislature  (chap.  269,  Laws  of  1872)  the  Albany 
and  Greenbush  Bridge  Company  was  constituted  a  body  corporate, 
with  power  to  build  a  bridge  across  the  Hudson  at  Albany,  at  some 
point  to  be  determined  by  commissioners  in  the  act  named.  By 
this  act  the  bridge  company  was  authorized  to  take  and  hold  the 
necessary  real  estate  for  that  purpose.  The  bridge  company  was 
duly  organized  under  said  act,  the  capital  stock  subscribed,  and, 
in  the  fall  of  1874,  the  site  of  said  proposed  bridge  was  located 
opposite  the  south  ferry  property.  This  soutli  ferry  property  had 
long  been  owned  by  the  city  of  Albany,  and  used  in  connection 
with  a  ferry  at  that  point  between  Albany  and  Greenbush.  In 
October,  1874,  such  proceedings  were  had  by  and  between  the 
bridge  company  and  the  city,  that  the  common  council  of  the  city 
passed  a  resolution  for  the  sale  of  this  south  ferry  property  to  the 
bridge  company,  for  the  sum  of  $23,500.  This  resolution  was 
vetoed  by  the  mayor,  but  was,  on  the  seventh  of  December  there- 
after, passed  over  the  mayor's  veto.  In  connection  with  the  reso- 
lution for  the  sale  as  finally  passed,  provisions,  conditions,  contracts 
and  penalties  were  imposed,  or  to  be  imposed,  in  connection  with 
the  sale  and  conveyance  of  the  property,  upon  the  bridge  company, 
to  obviate,  as  far  as  was  thought  practicable,  any  danger  of  obstruc- 
tion to  the  navigation  of  the  river.  These  resolutions  and  provi- 
sions were  acceded  to  by  the  bridge  company,  and  made  a  part  of 
the  contract  for  the  purchase  of  the  real  estate. 
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Third  Department,  June  Term,  1875. 

At  this  stage  of  the  business  this  action  was  commenoed,  and 
soon  after  the  injunction  was  procured.  The  principal,  if  not  the 
only,  reason  assigned  for  granting  the  order,  was  this:  That  the  city 
owned  the  south  ferry  real  estate,  in  connection  with  the  ferry,  by 
such  a  title,  and  under  such  trusts,  that  a  sale  thereof,  or  of  such 
real  estate,  was  impossible,  illegal,  and  in  violation  of  the  trust; 
that  the  ferry  franchise  and  property  belonged  to  the  city,  and  was 
and  is  inalienable  by  the  city  without  legislative  sanction. 

Upon  this  appeal,  we  are  called  upon  to  decide  whether  this  view 
taken  by  the  learned  judge  at  Special  Terra  is  correct,  or  whether, 
on  the  contrary,  the  city  has  not  the  right,  power  and  authority  to 
sell  the  real  estate  in  the  same  manner  and  with  the  like  effect  with 
any  other  lands  owned  by  it.  We  think  the  court  at  Special  Term 
was  right  in  saying  that  was  the  only  subject  in  dispute.  The 
right  of  the  legislature  to  pass  the  act  of  1872  is  conceded.  The 
right  of  the  Albany  and  Greenbush  Bridge  Company  to  erect  a 
bridge  between  Albany  and  Greenbush,  under  and  by  virtue  of  that 
act,  must  also  be  conceded.  The  location  of  the  bridge  cannot  be 
a  subject  of  controversy.  If  the  city  cannot  sell  this  real  estate, 
and  the  bridge  company  cannot  acquire  title  thereto,  the  locati(»n 
at  that  point  is  settled  and  rendered  impossible;  but  if  title  can  be 
made,  the  location  at  that  point  may  be  sustained,  so  far  as  any 
determination  of  this  appeal  can  affect  it.  Nor  is  it  of  any  import- 
ance whether  any  location  of  the  bridge  has  yet  been  made.  The 
effort  to  purchase  is  with  the  intent  to  locate  at  that  point.  For 
that  purpose,  the  company  has  the  right  to  acquire  real  estate ;  and 
this  court  cannot  adjudge,  upon  this  application,  that  the  company 
cannot,  -within  the  act  of  the  legislature,  purchase  this  property,  for 
the  reason  that  it  is  not  necessary.  Equally  foreign  from  our 
present  consideration  are  the  possible  or  even  probable  consequences 
to  result  to  commercial  and  business  interests  from  the  erection  of  . 
a  bridge  at  the  proposed  locality.  We  have  no  power  to  enjoin  the 
building  of  a  bridge  sanctioned  by  the  legislature,  nor  have  we  any 
control  over  its  location,  except  as  other  interests  and  rights 
are  visibly  and  wrongfully  affected.  Divested  of  these  extra- 
neous matters,  there  remain  to  be  decided  two  questions  only: 
Has  the  city  the  right  to  sell  and  convey  to  the  bridge  company 
the  real  estate,  known  as  the  south  ferry  property,  for  the  uses 
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and  purposes  contemplated  by  said  company  ?  If  it  has  not  that 
right,  can  the  people  of  the  State  of  New  York  maintain  this 
action  to  restrain  the  city,  or  are  they  proper  parties  plaintiff  in 
this  action  i  The  plaintiffs  claim  that  the  city  has  not  the  power 
of  sale,  because  it  holds  the  property  in  trust,  and  such  sale  would 
be  in  violation  of  such  trust.  Neither  the  complaint  nor  any  of 
the  moving  papers  assert  the  existence  of  any  such  trust,  or  claim 
relief  by  reason  of  any  threatened  breach  of  trust  on  the  part  of 
the  city  or  its  oflBicers.  Does  such  a  trust  as  will  prevent  this  sale 
exist }  In  a  certain  sense  the  city  holds  all  its  property,  franchises 
and  powers  in  trust  for  tlie  inhabitants.  But  it  is  not  contended 
that  property  so  held  may  not  be  sold  and  conveyed  as  effectually 
as  by  an  individual.  But  where  the  property  is  conveyed  to  the 
municipal  corporation  in  trust  for  a  specific  purpose  within  the 
proper  province  of  a  corporation,  equity  will  assert  its  jurisdiction 
to  prevent  a  misappropriation  of  the  fund  or  a  misuse  of  the  prop- 
erty. Is  this  real  estate  held  by  such  a  title?  By  the  Dongan 
charter,  power  was  given  to  Albany  to  establish,  etc.,  all  ferries* 
etc.,  "  necessary,  needful  and  convenient  for  the  inhabitants  of  said 
city  and  the  parts  adjacent,  and  for  travelers  there."  The  franchise 
thus  given  is  not  exclusive.  Afterward  the  legislature  of  the  State 
of  New  York,  in  which  the  power  alone  existed,  gave  to  the  city 
the  €xclum)e  right  to  establish  and  control  ferries.  (Laws  of  1826, 
p.  201,  §  48  ;  1842,  p.  361 ;  Laws  of  1870,  p.  159,  §  3.) 

By  these  acts,  the  city  of  Albany  has  acquired  not  merely  a 
legislative  power,  but  a  proprietary  right.  {Aihin  v.  Western  R. 
R.  Co.^  20*  N.  Y.,  370.)  If  the  city  was  thus  the  absolute  owner 
of  this  franchise  and  property  by  legislative  grant,  it  could  sell  and 
convey  such  corporate  estate  at  its  pleasure.  {Costa/r  v.  BtubK^  26 
Wend.,  628.)  It  was  held  as  its  city  hall,  or  jail,  or  other  property, 
and  was  in  no  sense  a  trust  estate  inalienable.  All  property  of  a 
private  nature  belonging  to  a  corporation  may  be  sold.  The  right 
of  sale,  if  not  expressed  in  its  charter,  will  be  implied.  The  right 
to  hold  such  property  carries  with  it  the  right  by  implication  to  sell ; 
but. property  of  a  public  nature,  such  as  streets,  squares  and  parks, 
so  long  as  they  are  held  for  the  public  use,  cannot  be  sold.  Doubt- 
less the  same  rule  would  apply  to  a  ferry  franchise  if  the  public 
were,  by  its  sale,  to  be  shut  off  from  the  means  of  inter-communi- 
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cation.  In  the  present  case  the  real  estate  in  question  is  private 
property,  kept  for  profit  in  connection  with  the  ferry  franchise. 
The  location  of  the  ferry  is  in  the  discretion  of  the  city.  It  need 
not  necessarily  be  in  its  present  location.  If  its  site  is  removed  to 
another  point,  this  real  estate  is  no  longer  necessary  for  the  city, 
and  may  be  sold.  Should  a  bridge  be  erected  near  this  fmry,  so  as 
to  render  it  worthless  and  incapable  of  being  ran  with  profit,  it 
cannot  reasonably  be  contended  that  the  city  would  not  have  the 
right  to  convert  this  real  estate  to  other  uses,  or  to  sell  it.  The 
same  would  be  true  if  the  city  removed  the  ferry  to  some  other 
point.  The  real  estate  is  not  therefore  any  part  of  the  ferry  fran- 
chise ;  nor  is  it  held  by  any  inalienable  title  arising  from  the  terms 
of  the  grant,  or  the  uses  for  which  it  was  granted  or  is  used.  If 
the  city  has  the  power  to  convey,  the  location  of  the  bridge  at  that 
point  is  not  in  itself  objectionable.  As  the  ferry  is  for  the  public 
use  and  convenience,  so  will  the  bridge  be.  Experience  is  &6t 
demonstrating  that  bridges  are  better  and  more  useful  than  ferries. 
The  rights  of  trade,  commerce  and  travel  by  the  course  of  the  river, 
are  to  be  recognized  and  protected  ;  but  such  rights  are  not  superior 
to  those  of  trade  and  travel  across  the  river,  and  each  must  yield 
something  of  its  best  interests  to  the  necessities  of  the  other. 

Having  concluded  that  the  south  ferry  real  estate  was  alien- 
able by  the  city,  and  that  the  contemplated  sale  was  not  illegal  or 
in  violation  of  any  trust  or  duty  by  the  city  of  Albany,  it  will 
necessarily  follow  that  this  action  cannot  be  maintained.  Hence, 
it  becomes  unnecessary  to  consider  the  right  of  the  people  to 
bring  this  action. 

If  any  injury  shall  arise  by  the  wrongful  dissolution  of  this 
injunction,  it  will  fall  most  heavily  upon  the  bridge  company,  if  it 
shall  proceed  to  expend  its  money  in  the  erection  of  a  bridge  before 
the  final  termination  of  this  action.  As  this  decision  is  not  final 
and  conclusive,  the  bridge  company  will  act  at  its  peril  in  the 
further  prosecution  of  its  enterprise.  Such  consequences  are  a 
sufficient  guarantee  against  any  reckless  or  indiscreet  conduct  upon 
its  part. 

I  think  the  order  of  the  Special  Term  granting  the  injunction 
should  be  reversed,  with  ten  dollars  costs  and  expenses  of  printinj^ 
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to  be  paid  by  the  plaintiff  to  appellants,  and  the  motion  for  an 
injunction  denied  with  ten  dollars  costs. 

Present  —  Leabnbd,  P.  J.,  Boardman  and  James,  J  J. 

Ordered  accordingly. 


THE  TOWN  OF  PIERREPONT,  Respondent,  v.  WILLIAM 
D.  LOVELASS  and  others,  Appellants. 

Service  of  mibpanae—expenee  of  cannot  be  induded  in  eo9U. 

The  expenaes  incurred  by  a  party  in  serving  subpcBnas  upon  witnesses,  cannot 
be  allowed  by  the  clerk  as  a  necessary  disbursement,  under  section  811  of  the 
Code. 

Appeal  from  an  order  made  at  the  Special  Term,  denying  a 
motion  of  defendant  for  a  retaxation  of  costs,  and  for  the  striking 
therefrom  the  sum  of  $55.66,  charged  and  allowed  the  plaintiff  for 
serving  subpoenas  upon  witnesses. 

Parker  <&  Molntyre^  for  the  appellants. 

Sawyer  <&  JSusseU^  for  the  respondent. 

BOABDMAN,  J.: 

The  clerk  was  wrong  in  allowing  the  plaintiff  the  expenses 
incurred  in  serving  subpcsnas  upon  witnesses.  The  necessary  dis- 
bursements, under  section  3U.  of  the  Code,  are  not  intended  to 
cover  ordinary  disbursements  of  the  parties  to  suits,  but  only  such 
as  are  incident  to  the  regular  proceedings  in  the  action.  {Oase  v. 
Price,  17  How.,  348.)  It  has  been  held  that  the  "fees  allowed  by 
law"  are  those,  only,  given  by  2  Revised  Statutes,  634,  etc. 
{DeunU  v.  Smji,  3  How.,  280;  6  Leg.  Obs.,  314;  Moore  v.  Cock- 
rqfty  9  How.,  479),  or  the  Code.  No  allowance  was  given  by  the 
Revised  Statutes  for  such  services  {Rogers  v.  Rogers,  2  Paige, 
460, 464),  nor  does  the  Code  make  any  such  specific  allowance.  But, 
by  section  303,  certain  allowances  are  authorized  "by  way  of 
indemnity  for  the  expenses  in  the  action." 
HiTN— Vol.  IV.        86 
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I  think  the  practice  of  the  profession  is  hostile  to  such  an  allow- 
ance. I  find  no  authority  for  it.  On  the  contrary,  there  is  a  uniform 
current  of  opinions  recognizing  such  charges  as  improper.  {Bur- 
nett V.  WestfaU^  15  How.,  430,  where  the  point  is  directly  decided 
at  Special  Term;  Wheder  v.  Lozee^  12  id.,  446,  where  it  is 
inferentially  decided  ;  Voorhies'  Code,  1864,  p.615  ;  3  Wait's  Pr., 
604;  Wait's  Code.,  622;  2  Whittaker  Pr",  948;  Howard's  Code, 
618;  2  N.  Y.  Pr.  [Tif.  &  Sm.],  436;  2  Til.  &  Shearm.  Pr.,  630.) 

In  hostility  to  this  view,  I  do  not  find  a  single  case  or  text 
writer  since  the  Code.  Tillinghast  and  Shearman  (supra)^  while 
recognizing  tlie  law  as  stated,  think  it  wrong,  and  that  at  least 
twelve  and  one-half  cents  should  be  allowed  for  each  witness  sub- 
poenaed, in  analogy  to  the  old  chancery  practice,  citing  2  Paige, 
458,  and  6  Paige,  170. 

The  court  has  power,  by  extra  allowances  in  proper  cases,  to 
reimburse  a  party  to  some  extent  for  extraordinary  expenditures. 
Full  indemnity  is  not  contemplated,  nor  are  the  allowances  of  costs 
fixed  by  the  Code  upon  any  such  idea. 

I  think  it  better  to  rely  upon  the  power  undoubtedly  possessed 
by  the  courts,  than  to  adopt  a  rule  which  might,  and  in  many  cases 
would,  lead  to  intolerable  consequences.  The  process  of  subpoenaing 
witnesses  falls  naturally  into  the  hands  of  the  party,  or  his  agents 
and  servants.  Not  infrequently  the  same  persons  who  serve  the 
process,  ascertain  and  decide  whether  the  witness  is  necessary  or 
not.  Nor  is  there  any  principle  upon  which  banks,  railroads,  insur- 
ance companies,  or  other  corporations,  should  be  an  exception  to 
the  rule.  If  allowed  at  all,  it  would  be  as  compensation  of  time 
and  labor.  An  individual  is  as  well  entitled  to  such  compensation 
as  an  oflicer  or  the  agent  of  the  corporation. 

I  think  the  order  of  the  Special  Term  should  be  reversed,  with 
ten  dollars  costs  and  printing  fees,  and  that  the  motion  for  readjust- 
ment, and  for  striking  out  as  herein  stated,  should  be  granted. 

Present  —  Lea&nbd,  P.  J.,  and  Boabdman,  J. 

Ordered  accordmgly. 


Digitized  by 


Google 


ENGLISH  «.  DELAWARE  &  HUDSON  CANAL  CO.    683 
Third  Depaktmbnt,  JxTins  Tbbm,  1875. 


NATHANIEL  ENGLISH,  Plaintiff,  v.  THE  PRESIDENT, 
Etc.,  of  THE  DELAWARE  AND  HUDSON  CANAL 
COMPANY,  Defendant. 

Bemowd  cf  pastengerfrom  raHn'oad  car  —  Evidence  of  attempt  to  avoid  payment  of 
fa/re  on  other  oeeaeions  —  Right  to  remst  condttctor. 

In  an  action  brought  for  the  recovery  of  damages,  alleged  to  have  been  sustained 
by  the  plaintiff  by  being  improperly  removed  from  defendant's  cars  after  having 
paid  his  fare,  evidence  going  to  show  that  on  other  occasions  plaintiff  had  done 
acts  showing  an  atten^pt  to  avoid  payment  of  his  fare,  is  properly  rejected. 

A  charge  that  plaintiff  had  a  right  to  resist  the  conductor's  attempt  to  put  him 
off  the  car,  if  he  was  rightfully  there,  held^  proper.* 

Motion  for  a  new  trial,  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Terra,  after  a  verdict  for  plaintiff. 

The  action  was  for  damages  caused  to  plaintiff  by  his  being 
illegally  ejected  from  defendant's  cars,  upon  a  claim  of  non-pay- 
ment of  fare. 

The  defendant  claimed,  among  other  things,  that  the  evidence 
of  a  witness,  named  Martin,  as  to  the  credibility  of  the  plaintiff, 
was  improperly  admitted,  as  he  was  not  shown,  as  defendant  claimed, 
to  have  had  knowledge  of  his  reputation,  or  to  have  lived  in  the 
neighborhood  of  the  plaintiff. 

O.  W.  Chapmcmy  for  the  plaintiff. 

J.  G.  RvmJde^  for  the  defendant. 

fioAKDMAN,    J.: 

By  the  verdict  of  the  jury  it  is  established  that  the  plaintiff  had 
once  paid  his  fare  when  it  was  a  second  time  demanded,  and  that, 
as  a  consequence,  his  ejection  from  the  cars  was  wrongful.  It  is 
also  determined  that  the  action  of  the  conductor  was  within  his 
authority,  and  in  the  line  of  his  duty,  as  he  claimed  the  facts  to  be. 
The  amount  of  damages  is  also  fixed  by  the  verdict.  None  of 
these  questions  can  properly  come  before  us  upon  this  motion  for  a 
new  trial.  Nothing  but  the  exceptions  taken  upon  the  trial  is 
here  for  review.     (3  Wait's  Pr.,  433,  and  cases  cited.) 

•See,  upon  this  point,  Tmonaend  v.  if.  r.  G.  and  K  R  R.  R  Co,  (66  N.  Y., 
801).  — Ref. 
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The  exceptions  may  be  briefly  disposed  of.  Defendant  oifered  to 
show  that  plaintiff,  on  other  occasions,  had  done  things  which 
would  justify  the  jury  in  imputing  to  him  a  motive  to  avoid  pay- 
ment of  fare.  If,  on  this  occasion,  he  had  paid  his  fare,  he  was 
entitled  to  his  passage,  whatever  his  past  conduct  may  have  been. 

Martin's  evidence  as  to  plaintiff 's  character  was  admissible  for 
what  it  was  worth.  The  distance  Martin  lived  from  plaintiff,  the 
degree  of  acquaintance  with  plaintiff,  and  with  the  coramunitY 
in  which  plaintiff  lived,  were  elements  in  the  value  of  Martin's 
estimate  of  character,  but  do  not  afiect  its  admissibility. 

There  was  no  error  in  the  charge  that  plaintiff  had  the  right  to 
resist  the  conductor's  attempt  to  remove  him  from  the  car,  if  right- 
fully there.  The  conductor  was  in  the  wrong,  and  plaintiff  had  a 
right  to  resist  such  wrong.  Whatever  consequences  followed  such 
resistance,  are  chargeable  to  defendant,  so  long  as  the  conductor 
was  engaged  in  putting  plaintiff  off  the  cars.  Especially  is  this 
true  when  the  attempt  to  put  him  off  was  while  the  cars  were  still 
in  motion.  Self  preservation  was  a  sufficient  justification  of 
extreme  resistance.  {Sanford  v.  Eighth  Av,  R,  R.^  23  N.  Y.,  343 ; 
HamiUm  v.  ThM  Av.  R.  R.,  35  Supr.  Ot.  R,  118.) 

The  charge  of  the  learned  judge  was  eminently  fair,  and  as 
favorable  to  defendant  as  could  be  properly  demanded. 

The  facts  have  been  determined  by  the  jury,  and  cannot  be 
reviewed  upon  this  motion.  No  error  appears  in  the  rulings  or 
charge  of  the  court. 

The  motion  for  a  new  trial  must  therefore  be  denied,  and  judg- 
ment ordered  for  the  plaintiff  on  the  verdict,  with  eosta. 

James,  J.,  concurred. 

Judgm.ent  affirmed,  with  costs. 
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RICHARD  F.  HARRISON,  Appellant,  v.  JAMES  L.  CLARK, 

Respondent. 

JtuUee  cf  the  peace --juriKUethn  of —  UabiU^  of^  for  iwuing  tMrrant  an  drfecUte 

affidacU. 

The  defendant,  a  justice  of  the  peace,  issued  a  civil  warrant  for  the  arrest  of  the 
plaintiff,  upon  an  affidavit  which  failed  to  state  that  plaintiff  was  a  resident  of 
the  county  and  not  a  freeholder,  when  in  fact  he  was  a  resident  of  the  county 
and  a  freeholder.  Held,  that  the  justice  acted  Judicially  in  passing  upon  the 
sufficiency  of  the  affidavit,  and  that  he  was  not  liable  to  an  action  for  false 
imprisonment  for  causing  the  arrest  of  the  plaintiff. 

Appeal  from  a  judgment  dismissing  the  complaint  in  an  action 
for  false  imprisonment,  brought  against  the  defendant,  a  justice  of 
the  peace,  for  issuing  a  civil  warrant  upon  a  defective  affidavit. 

A.  X.  Pa/rkeTy  for  the  appellant. 

Sawyer  db  RuaaeUj  for  the  respondent. 

BOARDMAN,  J.  : 

The  defendant,  as  a  justice  of  the  peace,  had  jurisdiction  to  issue 
process  against  the  plaintiff.  As  justice  he  had  jurisdiction  of  the 
subject-matter  for  which  his  process  issued.  An  affidavit  was  pre- 
sented containing  most  of  the  facts  necessary  to  justify  the  issuing 
of  a  civil  warrant.  But  it  was  deficient  in  not  stating  that  Harrison 
was  a  resident  of  St.  Lawrence  county,  and  not  a  freeholder.  In 
fact  Harrison  was  a  resident  of  the  county,  but  he  was  a  freeholder, 
so  that  he  was  not  within  the  statute  authorizing  a  civil  warrant. 
Upon  such  affidavit  the  warrant  was  issued,  and  Harrison  construct- 
ively arrested.  Upon  the  hearing  before  the  defendant,  after  one 
adjournment,  plaintiff  was  discharged.  The  plaintiff  now  brings 
this  action  against  the  justice  for  false  imprisonment.  Upon  the 
trial  the  complaint  was  dismissed,  upon  the  ground  that  defendant 
acted  judicially  in  issuing  the  warrant  upon  such  affidavit. 
Upon  the  aathority  of  Rogers  v.  Mvlliner  (6  Wend.,  597),  the 
dismissal  of  the  complaint  would  be  justified,  upon  the  principle 
that  defendant  was  acting  ministerially  in  issuing  a  process  within 
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his  jurisdiction  at  the  request  of  a  party,  so  long  as  such  act  was 
in  good  faith.  That  was  a  civil  warrant  issued  without  any  oath 
whatever.  In  this  case  the  warrant  was  applied  for  on  the  affidavit 
of  Mary  A.  Stone. 

But  I  prefer  to  sustain  this  judgment  upon  the  ground  that  the 
defendant,  acting  as  a  court  of  limited  powers,  had  jurisdiction  of 
the  subject-matter  involved,  and  the  right  to  issue  process  against 
Harrison.  The  affidavit  being  presented  to  him,  he  was  called 
upon  to  determine  and  decide  as  to  the  appropriate  process.  In  so 
doing  he  acted  judicially,  and  if  he  erred,  his  proceedings  were 
voidable,  but  not  void.  {Horton  v.  Auchmoody^  7  Wend.,  200; 
Stema/rt  v.  Hwwley^  21  id.,  654;  Lewis  v.  Rose^  6  Lans.,  206.) 
That  he  was  acting  judicially  in  passing  upon  the  sufficiency  of  the 
affidavit,  is  shown  by  the  cases  of  Stewart  v.  Brawn  (16  Barb.,  367, 
369) ;  Harman  v.  Brotherson  (1  Denio,  537) ;  Payne  v.  Barnes 
(5  Barb.,  465,  467).  Even  in  cases  where  the  affidavit,  as  to  the 
essential  facts,  was  upon  information  and  belief  the  officer  will 
acquire  jurisdiction.  {CampbeU  v.  Evoalt^  7  How.,  399;  Harman 
V.  Brotherson^  supra,) 

I  am  aware  of  cases  which  hold  that  the  officer  does  not  acquire 
jurisdiction  where  the  preliminary  papers  are  not  such  as  to  author- 
ize the  issuing  of  process.  While  such  cases  are  just  as  to  others  than 
the  justice,  I  think  a  different  rule  should  and  does  apply  to  him 
when  acting  in  good  faith,  and  when  such  action  is  founded  upon  a 
judicial  determination  as  to  the  sufficiency  of  the  affidavits,  bonds 
or  other  papers  presented  to  him  as  the  basis  of  his  action.  I  am 
the  more  willing  to  accept  such  conclusion  in  this  case,  since  the 
plaintiff  was  not  restrained  of  his  liberty  or  controlled  in  his  move- 
ments, except  voluntarily  to  attend  before  the  justice,  and  suffered 
little  beyond  nominal  damages  by  reason  of  defendant's  action. 

I  think  the  judgment  should  be  affirmed. 

Present — Learned,  P.  J.,  Boabdman  and  James,  J  J. 
Judgment  affirmed,  with  costs. 
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CALVIN  GRAVES,  Surviving  Exeoutob,  etc.,  v.  RENS- 
SELAER WATERMAN,  Admin istratob,  etc..  Appellant, 
AND  HELEN  STEWART,  Administratrix,  etc..  Respondent. 

Trustee  —  may  purchase  from  cestui  que  trust. 

There  is  no  rule  of  law  which  prevents  a  trustee  from  purchasing  from  a  cestfid 
que  trust  his  interest  in  the  trust  estate.  But  the  courts  will  examine  all  such 
transactions  with  care,  in  order  to  see  that  no  undue  advantage  has  been  taken 
of  the  cestui  que  trust. 

Appeal  from  a  judgment  in  favor  of  the  defendant  Helen  Stew- 
art, administratrix,  etc.,  entered  on  the  report  of  a  referee. 

This  is  an  action  of  interpleader,  brought  by  the  surviving  execu- 
tor of  Chandler  Root,  deceased,  to  determine  which  of  the  two 
defendants  is  entitled  to  that  residuary  share  of  the  estate  of 
Chandler  Jloot,  which,  by  his  will,  was  given  to  Erastus  C.  Root, 
deceased.  One  of  the  defendants,  Helen  Stewart,  is  the  adminis- 
tratrix of  Erastus  C.  Root,  deceased,  and  claims  as  such  administratrix. 
Tlie  other  defendant,  Rensselaer  Waterman,  is  administrator  of 
Mary  Ann  Root,  deceased,  and  claims,  as  such  administrator,  by 
virtue  of  a  certain  assignment,  made  by  Erastus  C.  Root  to  said 
Mary  Ann  Root,  who  was  his  mother. 

By  the  will  of  Chandler  Root,  after  the  payment  of  certain 
legacies,  so  much  of  the  estate  as  would  produce  $600  per  annum 
for  the  widow  during  lier  life,  was  to  be  set  apart.  At  her  death 
this  principal  sum  was  to  go  equally  to  his  heirs.  All  the  residue 
of  his  estate  was  to  be  divided  equally  among  his  children,  when 
the  youngest  should  arrive  at  twenty-five.  That  event  took  place 
May,  1873,  and  Mary  Ann  Root  had  died  in  February,  1871. 
Erastus  C.  Root  was  one  of  the  five  children,  and  it  is  his  share  of 
the  residue  (including  that  set  apart  for  the  widow's  income)  which 
is  in  dispute. 

After  Erastus  C.  Root  had  become  of  age,  and  in  1857,  he 
received  his  specific  legacy,  under  the  will,  of  $4,000 ;  went  into 
business  and  became  insolvent.  Afterward,  in  1858,  he  returned 
to  the  house  of  his  mother,  Mary  Ann  Root,  and  she  boarded  and 
clothed  him,  and  furnished  him  with  necessary  spending  money 
till  the  fall  of  1869.     He  then  went  to  New  York  city  to  attend 
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medical  lectures,  and  Mary  Ann  Root  furnished  the  uecessary 
moneys  from  her  own  funds.  After  his  return  to  his  mother's 
house  from  attending  said  lectures,  and  on  the  26th  day  of  March, 
1860,  he  executed,  at  her  request,  under  hand  and  seal,  a  writing, 
assigning  to  her  all  his  right,  title  and  interest,  which  he  had  as 
heir  at  law,  devisee  or  legatee  of  Chandler  Root.  The  considera- 
tion, as  expressed  therein,  was  one  dollar,  and  the  aid  and  assist- 
ance furnished  him  by  her  in  boarding  expenses,  wliile  endeavoring 
to  qualify  himself  to  practice  medicine.  The  instrument  was  duly 
acknowledged  and  delivered  March  27,  1860,  and  was  recorded  in 
the  clerk's  office,  January  14,  1861.  He  continued  to  board  with 
his  mother  till  the  fall  of  1860,  and  she  paid  his  expenses.  He 
then  went  again  to  New  York  to  attend  medical  lectures,  and 
his  mother  furnished  him  money  to  pay  his  expenses.  About 
November,  1861,  the  said  Mary  Ann  Root,  from  h'er  own  means, 
furnished  him  with  from  $800  to  $400,  to  porchaae  ^n  outfit  as 
second  lieutenant  in  the  army. 

At  the  time  when  he  made  the  assignment,  he  was  indebted  to 
sundry  persons,  which  debts  have  not  been  paid.  He  died  in  the 
spring  of  1866.  His  widow  married  again,  and  was  appointed 
his  administratrix,  September  13,  1869. 

Mary  Ann  Root  was  an  executrix  of  the  will  of  Chandler  Root, 
and  there  were  three  executors.  She  did  not  attend  personally  to 
any  of  the  duties  of  receiving,  investing  and  disbursing  the 
moneys  and  funds  of  the  estate. 

This  case  was  tried  before  a  referee,  who  reported  in  fevor  of 
Helen  Stewart,  administratrix.  Rensselaer  Waterman,  the  adminis- 
trator of  Mary  Ann  Root,  appeals. 

Samud  A.  Bowen^  for  the  appellant. 
H,  SturgeSj  for  the  respondent. 

Learned,  P.  J. : 

The  first  claim  of  the  administratrix  of  Erastus  C.  Root,  is,  that 
the  assignment  was  void,  because  it  was  made  to  hinder,  delay  and 
defraud  creditors.  The  referee  does  not  so  find  ;  and  there  was  no 
evidence  of  such  actual  intention.  Although  no  oonsideration 
passed  at  the  time  of  executing  the  assignnient,  yet  the  assignee, 
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Mrs.  Root,  had  supported  the  assignor  for  two  years,  and  had  paid 
his  expenses  in  attending  medical  lectures.  It  is  not  shown  how 
much  she  had  paid.  But  we  cannot  assume  that  it  was  so 
inadequate  as  to  indicate  fraud.  The  assignment  was  public. 
Creditors  seem  to  have  made  no  attack  on  its  validity  for  the 
six  years,  from  its  execution  till  the  death  of  Erastus  G.  Root. 
And  it  must  be  remembered  that  the  share  which  was  assigned,  was 
not  payable  until  the  death  of  Mrs.  Root,  so  that  its  value, 
estimated  at  the  time  of  the  assignment,  was  much  less  than  it 
now  is. 

Second.  It  is  suggested  that  Erastus  0.  Root  was  entitled  to  his 
support  from  the  estate  under  the  third  clause  of  the  will.  But  a 
fair  construction  of  the  whole  is,  that  the  support  was  only  till  he 
was  of  age.  The  widow,  as  guardian,  was  to  educate  and  support 
the  children  ''  while  under  lawful  age."  A  legacy  of  $4,000  to 
each  child  was  to  be  paid  to  the  sons  as  they  came  of  age.  It  is 
reasonable  to  understand  that  the  claim  for  support  was  then  to 
cease. 

Third.  But  the  real  ground  of  the  claim  made  by  the  adminis- 
tratrix, and  that  upon  which  the  referee  has  decided  in  her  favor, 
is,  that  the  assignment  was  void,  because  it  was  "  such  a  dealing 
with  the  property  in  trust  as  is  forbidden  by  law."  The  adminis- 
tratrix urges  that  Mary  Ann  Root  was  a  trustee,  and  that  a  trustee 
may  not  deal  with  the  subject  of  the  trust.  This  is  undoubtedly  a 
well  settled  rule.  Its  meaning  is,  that  a  trustee,  holding  trust 
property,  cannot,  by  any  transaction  with  himself,  change  that 
property  into  his  own.  He  cannot  make  a  bargain  with  himself. 
This  principle  is  thoroughly  explained,  and  numerous  cases  are 
cited,  in  Oardner  v.  Ogden  (22  N.  Y.,  327).  The  trustee,  by 
making  what  purports  to  be  a  sale  of  the  trust  property  to  himself, 
does  not  change  the  character  in  which  he  holds  the  property. 
And  so  if,  as  trustee,  with  trust  moneys,  he  buys  from  himself,  the 
sale  is  invalid.  And  the  principle  is  so  well  settled,  that  the 
courts  will  not  inquire,  at  the  instance  of  the  trustee,  whether  the 
bargain  may  not,  in  fact,  have  been  beneficial  to  the  cestui  que 
trust  but  will  hold  it  to  be  void. 

But  that  rule  does  not  apply  to  the  transaction  in  question. 
Mary  Ann  Root,  as  executrix,  did  not  attempt  to  sell  to  herself,  in 

Hux— Vol,.  IV,  87 
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her  own  right,  any  trust  property.  Nor  did  she,  in  her  own  right, 
attempt  to  buy  from  herself,  as  executrix,  any  trust  funds.  K  she 
had,  as  executrix,  sold  and  transferred  to  lierseU  in  her  own  right,  a 
part,  or  the  whole,  of  the  securities  which  she  held,  that  would  have 
been  a  transaction  within  the  rule  ;  and  at  the  instance  of  Erastus 
C.  Root,  the  cestui  que  trv^t^  it  could  have  been  declared  void. 

A  single  consideration  will  show  the  distinction.  In  all  these 
instances,  where  dealing  with  trust  property  by  a  trustee  has  been 
held  void,  it  has  been  done  on  the  application  of  the  cestui  que  trust. 
If  he  chooses  to  affirm  the  transaction,  he  may ;  and  he  can  thus 
hold  the  trustee  to  the  attempted  bargain.  Now  in  the  present 
instance,  Erastus  0.  Root  was  the  very  party  with  whom  the  trans- 
action was  had.  He  affirmed  it  when  it  was  made.  His  executrix 
cannot  disaffirm. 

But  furthermore :  a  purchase  by  a  trustee  from  his  cestui  que 
trusty  of  the  latter's  interest  in  the  trust  property,  is  not  in  the 
least  within  the  rule  above  mentioned,  or  within  its  reason.  It  is 
not  a  biiying  from  himself.  It  is  not  a  dealing  with  the  trust  prop- 
erty. It  is  a  dealing  simply  with  the  cestui  que  trust  The  rule  is 
often  said  to  rest  on  the  inconsistency  of  permitting  the  same  person 
to  be  both  buyer  and  seller.  That  inconsistency  does  not  exist  in  a 
case  like  this.  We  may  put  this  in  another  light.  Could  not  Mary 
Ann  Root  have  paid  Erastus  0.  Root  his  share,  at  that  time,  if  she 
had  chosen  so  to  do  ?  And  if  she  had  done  this,  would  the  transac- 
tion have  been  affected  by  her  taking  an  assignment  to  herself  of 
his  interest  ?  For  we  must  notice  that  the  claim  of  the  administra- 
trix is  not  that  Mary  Ann  Root  did  not  pay  enough  to  her  son ; 
but  that  she  could  not  buy  at  any  price.  The  rule  on  which  the 
administratrix  insists,  correctly  stated,  is  not  that  the  trustee  shall 
not  deal  with  the  cestui  que  trusty  but  that  he  shall  not  deal 
with  the  trust  property.  The  distinction  may  be  illustrated  by 
reference  to  the  case  of  Gardner  v.  Ogden.  In  that  case  the  plain- 
tiff had  made  the  defendant  his  agent  to  sell  land.  The  agent 
(or  rather  his  clerk,  who  of  course  stood  in  the  same  position) 
negotiated  a  sale  to  this  clerk.  The  plaintiff  did  not  know 
that  it  was  his  agent's  clerk  who  was  making  the  purchase, 
and  the  sale  was  declared  void.  But  let  us  suppose  that  the  agent, 
openly  and  in  his  own  namey  had  made  an  offer  to  the  plaintiff  for 
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the  land,  and  the  plaintiff,  knowing  that  it  was  his  agent  who  made 
the  offer,  had  accepted  it,  would  such  a  sale  have  been  held  void  ? 
Clearly  not.  It  would  have  lacked  the  very  element  which  made 
the  actual  transaction  in  that  case  objectionable. 

Fourth.  But  there  is  another  principle  applicable  to  this  pres- 
ent case,  which  the  court  below  may  have  confounded  with  that 
above  discussed.  That  principle  is,  that  a  court  of  equity  will 
scrutinize  carefully  all  transactions  between  persons  standing  in  a 
confidential  relation,  one  to  the  other.  And,  therefore,  the  circum- 
stances under  which  this  assignment  was  made,  may  be  examined 
in  order  to  see  whether  undue  advantage  was  taken.  Now,  on 
this  point  it  is  important  to  observe,  that  no  claim  of  this 
sort  was  made  by  the  administratrix.  Her  position  seems  to 
have  rested  solely  on  the  alleged  illegality  of  the  transaction.  Nor 
is  there  any  evidence  to  lead  to  the  conclusion  that  Mary  Ann  Root 
took  advantage  of  her  son  in  obtaining  this  assignment.  He  was  a 
man  of  full  age ;  capable,  so  far  as  appears,  of  taking  care  of  him- 
self. She  was  his  mother,  apparently  desirous  to  aid  him  in  his 
troubles.  She  continued  to  supply  his  expenses  after  the  assign- 
ment, and,  furthermore,  purchased  his  outfit  in  the  army,  so  that 
there  was  no  apparent  intention  to  do  him  wrong.  Indeed,  it 
would  seem  probable  that,  in  fact,  he  received  the  full  value  of  his 
interest.  Twelve  years  after  the  assignment,  his  interest  in  the 
estate  is  found  to  be  about  $3,700.  If  we  deduct  interest  for  that 
period,  its  value  at  the  time  of  the  assignment  would  be  not  more 
than  half  that  amount.  He  seems  to  have  received  about  two 
years'  board  and  clothing  and  the  expenses  of  medical  lectures, 
before  the  assignment,  and  other  board  and  expenses  afterward, 
besides  the  outfit  of  $300  to  $400.  Under  all  the  circumstances, 
therefore,  there  is  no  reason  to  set  aside  the  assignment  on  the 
ground  of  actual  fraud  or  imposition. 

The  judgment  should  be  reversed,  so  that  after  the  payment  of 
costs  to  all  parties  out  of  the  fund,  including  costs  of  appeal,  the 
balance  should  be  paid  to  the  defendant  Rensselaer  Waterman, 
administrator. 

Present  —  Learned,  P.  J.,  Boabdman  and  Jahbs,  JJ. 

Ordered  accordingly. 
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EVERT    EVERTSEN,    Respondent,    v.    THE    NATIONAL 
BANS  OF  NEWPORT,  Appellant. 

Ooupam — same  as  bank  biUa  —  right  of  bona  fids  purchaser  qf  tiolan  oouponM. 

Coupons  separated  from  their  bonds  are,  in  law,  regarded  as  bank  bills,  and  a 
6ema./Z(^  purchaser,  in  the  usual  course  of  business,  for  full  value,  without  notice, 
will  be  protected,  although  the  coupons  were  overdue  when  sold,  and  were 
stolen  by  the  party  disposing  of  them  to  the  purchaser. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee 
in  favor  of  plaintiff. 

The  defendant  purchased  from  its  customers  coupons  of  railroad 
bonds  due  April  1,  1871,  and  sent  them  by  express  for  collection. 
They  were  stolen  from  the  express  company  and  sold  to  the  plain- 
tiff, a  banker,  in  the  ordinary  course  of  his  business,  without  notice 
of  the  theft,  on  April  3,  1871.  The  defendant  stopped  payment 
of  the  coupons.  Upon  suit  being  brought  by  plaintiff  against  the 
railroad  company,  the  money  was  paid  into  court,  and  the  defend- 
ant was  substituted  in  place  of  the  railroad  company. 

A.  M.  MiUs^  for  the  appellant.  The  plaintiff  is  not  a  bona  fide 
holder  of  negotiable  commercial  paper,  and  so  entitled  to  be  pro- 
tected as  against  the  true  owner  of  the  coupons.  It  is  only  he 
who  purchases  innocently,  in  the  course  of  trade  for  a  valuable 
consideration,  commercial  paper  not  overdue^  that  is  protected. 
(3  Kent's  Com.,  78 ;  Farrington  v.  Pcurk  Bank,  84  Barb.,  645.) 
A  recent  case  decided  in  the  Supreme  Court  of  the  United  States 
settles  this  question.  {Yermilyea  v.  The  Adains  Ex.  Co,y  11 
Alb.  L^w  Jour.,  189,  March  20th,  1875.)  These  coupons  are  mi 
generis  ;  they  are  not  money,  nor  promissory  notes,  nor  independent 
instruments,  but  only  the  detached  parts  of  an  entire  contract  certi- 
fying that  certain  money  is  due  by  virtue  of  that  contract.  {Clarke 
V.  City  of  J(Miesville,  1  Bissell,  98.) 

N.  C.  Moaky  for  the  respondent.  Bonds  issued  by  a  corpora- 
tion under  its  seal  are  negotiable  securities  and  pass  by  delivery. 
{Brainard  v.  il^.  F.,  etc.,  25  N.  Y.,  496 ;  UndaUy  v.  Diefend(nfj 
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43  How.  Pr.,  367;  Blake  v.  Board  of  8wpr%.^  61  Barb.,  149; 
Maran  v.  Comra,^  2  Black,  722;  Mercer  County  v.  Hackett^  1 
Wall.,  83 ;  CHlpeke  v.  Dvhuque^  id.,  176 ;  Clapp  v.  Gedar  County^ 

5  Iowa,  15 ;  Rmg  v.  Johnson  Cowrvty^  6  id.,  266  ;  Matter  of  Impe- 
rial^ etc,,  L.  R.  [11  Eq.],  478,  486,  496 ;  7  Am.  Law  Rev.,  71 ; 
Huidekoper  v.  Buclumam,  Cownty,  1  CenJ;.  Law  Jour.,  177.)  And 
a  lis  pendens  will  not  prevent  a  hona  fide  purchaser  from  obtain- 
ing a  good  title  thereto.  (Lvndsley  v.  Diefendorf  43  How.,  357 ; 
jDv/rant  v.  Iowa  City,  1  Woolw.  0.  0.,  69,  83 ;  L&Ueh  v.  WiOs,  48 
N.  Y.,  585.)  The  coupons  issued  with  such  bonds,  after  being 
detached,  are  treated  and  regarded  as  bank  bills  and  currency,  and 
may  be  sued  though  the  owner  be  not  the  holder  of  the  bond. 
{Spo(mer  v.  Holmes,  102  Mass.,  507;  6  Alb.  Law  Jour.,  235; 
Nat.  £a.  Bank  v.  Hartford,  etc.,  8  R.  I.,  375  ;  City  of  Memphis 
V.  Brovm,  5  Am.  Law  Times,  433,  and  numerous  cases  cited ;  7 
Am.  Law  Rev.,  71 ;  Sewell  v.  Brainard,  38  Vt.,  364 ;  Miller  v. 
R.  and  W.  R.  R.  Co.  et  al.,  40  id.,  399 ;  Wohey  v.  Pde,  4  Barn. 

6  Aid.,  1 ;  MaMer  of  Imperial,  etc,,  L.  R.  [11  Eq.],  478, 486,  495^ 
Dv/rant  v.  Iowa  City,  1  Woolw.  0.  C,  69,  72 ;  Murray  v.  Lard- 
ner,  2  Wall.,  110 ;  1  Am.  Lead.  Gas.  [5th  ed.],  407,  410 ;  Langston 
V.  South  Carolina  R.  R.,  2  S.  C.  [N.  S.],  248  ;  Commonwealth  v. 
Emigraml  Industrial,  etc,,  98  Mass.,  12;  Haven  y.  The  Grand 
Jv/nction  R,  R.  Co,,  109  id.,  88 ;  City  of  Lexington  v.  BuHer,  14 
Wall.,  82;  McGay  v.  Washington  County,  3  Wall.  Jr.,  381.)  One 
who  takes  a  stolen  bank  bill  in  good  faith  obtains  a  valid  title 
thereto.  {Raphael  v.  The  Governor,  etc,,  17  0.  B.  [84  Eng.  0.  L.], 
161 ;  Miller  v.  Race,  1  Burr.,  462 ;  1  Smith's  Lead.  Oas.  [7th 
Am.  ed.] ;  Spooner  v.  Holmes,  102  Mass.,  503 ;  Worcester,  etc,,  v. 
Dorchester,  etc,,  10  Gush.,  488 ;  Smith's  Man.  Gom.  Law,  256  [Ist 
Am.  ed.,  306]  ;  Anon.,  1  Salk.,  126 ;  Snmo  v.  Leatham,  2  G.  &  P. 
[12  Eng.  G.  L.],  314.)  The  rule  of  caA)eat  emptor  does  not  apply 
to  the  holder  of  a  bank  bill  which  has-  been  stolen,  unless  it  be 
shown  he  did  not  take  it  in  good  faith  and  for  valuable  considera- 
tion ;  his  knowledge  of  suspicious  circumstances  is  immaterial, 
unless  amounting  to  proof  of  want  of  good  faith.  {Worcester 
County  Ba/nk  v.  Dorchester,  etc,,  10  Gush.,  488 ;  Wyer  v.  Dor- 
Chester,  etc,,  11  id.,  51.)  The  jury  has  found  that  the  defendant 
took  these  coupons  in  good  faith,  without  gross  negligence,  and  as 
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agent  of  his  employer.  He  thus  acquired  a  lawful  possession  of 
them  which  was  no  evidence  of  a  conversion.  {Spooner  v.  RolmeSy 
102  Mass.,  507 ;  Olapp  v.  Cedar  County, .  5  Iowa,  16 ;  JRing  v. 
Johiiaon,  County,  6  id.,  265.)  The  purchaser  is  not  bound  to  make 
a  close  or  critical  inspection,  though  the  bonds  carry  on  their  face 
circumstances  leading  to  a  suspicion  of  want  of  title  in  the  seller. 
{BirdaaU  v.  RuaaeU,'  29  N.  Y.,  220 ;  reversing  1  Robt.,  538 ; 
Dutchess  Co.  Ins.  Co.  v.  Hatohfidd,  4  N.  Y.  S.  0.,  158 ;  1  Hun,  675  ; 
47  How.,  330 ;  Commonwealth  v.  EmigraM  Industrial,  etc.,  98 
Mass.,  12.)  Negligence  on  the  part  of  the  purchaser  is  not  sufficient 
to  prevent  his  becoming  a  purchaser  in  good  faith.  There  must  be 
proof  of  fraud  in  fact  or  actual  bad  faith.  (JSeybel  v.  NaUonxil, 
etc.,  54  N.  Y.,  288 ;  Welch  v.  Sage,  47  id.,  143 ;  Magee  v.  Badger, 
34  id.,  247 ;  Belmont  Bank  v.  Hoge,  36  id.,  65 ;  Head  v.  Smith, 
44  How.  Pr.,  478 ;  Leavitt  r.  Dahney,  7  Robt,  350,  363;  Murray 
V.  La/rdner,  3  Wall.,  Ill ;  Bank  of  Bengal  v.  McLeod,  7  Moore 
P.  C,  35 ;  Bank  of  Bengal  v.  Fagam,,  id.,  61 ;  Goodmam,  v. 
Simonds,  20  How.  [U.  S.],  366 ;  Spooner  v.  Holmes,  102  Mass., 
503;  Hamilton  v.  Vought,  34  N.  J.  Law,  187;  Phelan  v.  Moss,  67 
Penn.  St.,  59;  6  Am..  402;  see,  also,  note  6  Am.,  266,  and  cases 
there  cited ;  1  Smith's  Lead.  Gas.  [7th  Km.  ed.],  809,  820.)  These 
coupons  were  payable  at  a  particular  time,  the  first  of  April. 
This  being  so  the  payees  were  entitled  to  three  days'  grace.  {Brown 
V.  NeweU,  8  N.  Y.,  190.)  They  were  clearly  promissory  notes 
within  our  statute.  (1  R.  S.,  768,  §§1-5;  1  Edra.  St.,  721; 
Woodward  v.  Genet,  2  Hilt.,  527,  and  numerous  authorities  there 
cited.)  So  "  due  A  B  $325,  payable  on  demand,"  is  a  promissory 
note,  though  not  negotiable.  {KimhaU  v.  Huntington,  10  Wend., 
675 ;  Luqueer  v.  Prosser,  1  Hill,  356 ;  Bruce  v.  Westoott,  3  Barb., 
376.)  Should  the  coupons  be  held  to  be  promissory  notes  or  I.  0. 
U.'s,  the  purchaser  thereof,  on  the  third  day  of  grace,  like  the  pur- 
chaser of  such  a  note  or  L  O.  TJ.,  would  obtain  a  valid  title  as  a 
hona  fide  purchaser.  (Edw.  on  Prom.  Notes  [Ist  ed.],  525; 
Oathout  V.  Ballard,  41  Barb.,  33.)  A  negotiable  note  is  not  dis- 
honored in  the  hands  of  a  hona  fide  liolder  for  value,  who  takes  it 
without  notice  of  a  defect  in  the  consideration,  within  business 
hours,  on  the  last  day  of  grace.  {Croshy  v.  Grant,  36  N.  H.,  273, 
278.)    The  days  of  grace  on  negotiable  notes  constitute  a  part 
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of  the  original  coDtract ;  and  the  negotiability  of  the  note  is  as 
unrestricted,  during  those  days,  as  before  their  commencement. 
{Samngs  Bcmk  v.  BateSy  8  Conn.,  605,  611, 612 ;  Ilogan  v.  Cuyler^ 
8  Cow.,  203 ;  Bank  of  JJUca  v.  Wager^  2  Cow.,  166 ;  Oahome  v. 
Mcmewre^  3  Wend.,  170 ;  McOrww  v.  Walker^  2  Hilt.,  405 ;  Oerhina 
V.  Tompkins,  12  Barb.,  280.) 

BOABDKAN,  J.  : 

If  coupons  separated  from  their  bonds  are  in  law  to  be  considered 
as  representatives  of  money,  and  subject  to  the  same  rules  as  bank 
bills  and  other  negotiable  instruments  payable  in  money  to  bearer, 
this  judgment  is  correct.  It  is  no  longer  to  be  doubted  that  a 
bona  fide  purchaser  of  government  or  corporation  bonds  for  the 
payment  of  money,  negotiable  by  delivery,  will  be  protected  in 
his  title,  even  against  the  true  owner,  if  they  were  purchased  in 
the  ordinary  course  of  business.  {Seybel  v.  NaL  Currency  Bank, 
54  N.  Y.,  288,  and  cases  cited.)  I  think  it  is  about  as  well  settled 
that  ordinary  coupons  like  those  in  suit  are  negotiable  promises  for 
the  payment  of  money,  after  they  are  detached  from  the  bonds,  and 
are  in  law  treated  and  regarded  as  bank  bills,  currency,  or  the 
original  bonds.  {Murray^.  Lardner,  2  Wall.,  110;  Spoonerv. 
Holmes,  102  Mass.,  603 ;  Nat.  Exch.  Batik  v.  ffartford  R.  R.  Co., 
8  K.  I.,  375;  Commonwealth  v.  Emigrant  Indvstrial  Savings 
Bank,  98  Mass.,  12 ;  Clark  v.  Iowa  City,  20  Wall.,  686.)  Cou- 
pons are  substantially  a  minute  repetition  of  what  is  contained  in 
more  concise  terms  in  the  bond.  They  are  attached  to  the  bond  to 
be  separated  therefrom  at  the  convenience  of  the  holder,  an^  to 
be  thereafter  negotiated  as  money,  or  the  representative  of  money, 
by  simple  delivery.  Such  is  in  fact  the  use  made  of  them.  They 
are  purchased  by  banks  and  bankers  as  foreign  bank  notes  or 
gold  are  purchased.  No  reason  can  be  seen  why  a  distinction  is 
justifiable. 

The  referee  has  found  that  plaintiff  was  a  purchaser  in  good 
faith,  in  the  usual  course  of  business,  for  full  value,  of  these  cou- 
pons, and  that  he  had  no  notice  that  the  seller  was  not  the  owner. 
The  evidence  abundantly  sustains  such  findings.  This,  it  seems  to 
me,  disposes  of  the  whole  case. 

There  was  no  error  prejudicial  to  the  defendant  in  the  admission 
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of  the  evidence  of  the  manner  in  which  these  coupons  are  treated 
and  considered  in  commercial  circles.  The  fact  proved  stood 
admitted  by  the  pleadings.  Bat  upon  the  face  of  the  instruments, 
the  law  declared  their  character  to  be  just  what  was  testified  to. 
In  no  way  was  it  possible  that  such  evidence,  if  illegal,  could  harm 
the  defendant. 
The  judgment  should  be  affirmed,  with  costs. 

Present — Learned,  P.  J.,  Boasdman  and  James,  J  J. 

Judgment  affirmed,^  with  costs. 


TOWN   OF   PIERREPONT,  Respondent,  v.   WILLIAM    D. 
LOVELASS  AND  others,  Appellants. 

Oapaeity  of  pUUrvUff  tome  —  objection  waived  if  not  taken  by  angteer  or  deu^rver— 
Bridge  mainUuTied  by  town  —  damages  to  —  lUegal  oust  —  retponmbiUty  for^  eanrwl 
be  avoided  by  contracting  with  other  pa/rties  to  do  it. 

An  objection  to  the  capacity  of  a  plaintiff  to  maintain  an  action,  if  not  taken  by 

demurrer  or  answer,  is  waived. 
When  a  town  acquires  by  legislative  sanction,  from  a  turnpike  company,  the 

right  to  maintain  a  bridge,  such  right  becomes  an  easement,  the  property  of  the 

town,  and  the  town  may  maintain  an  action  to  recover  damages  for  injuiy 

caused  to  such  bridge. 
A  person  cannot,  by  contracting  with  others  to  do  an  act  of  which  the  natunl 

consequence  is  unlawful  damage  to  another,  shield  himself  from  responaibility 

therefor. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  to  recover  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants  in  running  saw-logs 
down  the  Racket  river,  whereby  the  plaintiff's  bridge  over  said 
river  was  carried  away. 

The  referee,  among  other  things,  found  that,  on  the  10th  day  of 
April  1810,  by  chapter  124  of  the  Session  Laws  of  that  year,  the 
legislature  of  the  State  of  New  York  incorporated  certain  persons 
by  the  name  of  "  The  President  and  Directors  of  the  St.  Lawrence 
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Turnpike  Road  Company."  The  object  of  the  corporation,  as 
declared  by  said  act,  was  the  making  of  a  turnpike  from  a  point 
on  the  State  road  along  the  south  side  of  Black  river  to  the  town 
of  Malone,  Franklin  county.  The  act  was  amended  by  chapter 
53  of  the  Laws  of  1811,  and  again  by  chapter  158  of  the  Laws  of 
1812.  The  road  constructed  by  said  corporation  was  known  as  the 
^^  Russell  turnpike,"  and  crossed  the  Racket  river,  in  the  townaliip 
now  known  as  Pierrepont,  near  the  western  line  of  the  town  of 
Parishviile.     The  town  of  Pierrepont  was  organized  in  1818. 

The  preamble  of  chapter  164  of  the  Laws  of  1822,  recites  that 
the  said  corporation,  "  under  their  corporate  seal,  do  consent 
and  agree  to  relinquish  all  that  part  of  a  turnpike  road  passing 
through  the  county  of  St.  Lawrence,  *  *  *  and  all  that  part 
of  said  turnpike  road  leading  through  the  county  of  St.  Lawrence  is 
given  up  to  the  inhabitants  of  the  several  towns  in  the  said  county 
of  St.  Lawrence  for  a  public  highway."  And  the  act  provides 
^^  that  the  commissioners  of  highways  of  the  several  towns  in  said 
county  of  St.  Lawrence,  through  which  the  said  turnpike  road 
passes,"  shall  lay  the  same  out  into  highway  districts  '^  and  assess 
and  apportion  the  labor  and  money  on  roads  and  bridges  in  the 
same  manner  as  if  said  turnpike  road  had  been  legally  laid  out  by 
commissioners  of  highways ; "  and  the  second  section  of  that  act 
released  the  corporation  ^'  from  all  laws  relating  to  that  section  of 
said  turnpike  road  within  the  county  of  St.  Lawrence." 

It  did  not  appear  by  the  evidence  at  what  time  a  bridge  was  first 
erected  across  the  Racket  river  at  the  point  of  its  intersection  with 
the  turnpike  road,  but  for  more  than  forty  years  previous  to  the 
5th  day  of  May,  1867,  a  bridge  had  been  maintained  at  such  place 
by  the  town,  connecting  the  parts  of  said  highway  separated  by 
the  river,  and  forming  a  part  of  said  highway.  During  that 
period  the  town  had  constructed  at  this  point  four  or  five  different 
bridges,  one  of  which  was  built  about  1838,  one  in  1849,  one  in 
1853,  and  one  in  1861.  They  were  all  built  on  the  same  location, 
the  position  of  the  abutments  and  piers  not  having  been  changed, 
except  that  in  1853  the  eastern  abutment  was  placed  about  half 
its  width  further  down  the  stream.  The  latter  bridge  stood  till 
the  5th  day  of  May,  1867,  when  it  was  carried  away  and  destroyed 
by  logs  of  defendant's  being  carried  down  the  river  and  against  the 
Hun— Vol.  IV.        88 


Digitized  by 


Google 


698  TOWN  OF  PIERREPONT  v.  LOVELASS. 

Third  Department,  June  Term,  1875. 

bridge,  certain  parties  being  employed  under  contract  with  defend- 
ant to  drive  such  logs  down  the  river. 

On  the  10th  of  April,  1850,  the  legislature  (chap.  264)  passeil 
an  act  declaring  the  Backet  river  "  a  public  highway  for  the  purpose 
of  floating  logs  and  lumber  from  its  mouth,  in  the  town  of 
Massena,  to  the  foot  of  Racket  lake,  in  the  county  of  Hamilton." 
The  act  provided  no  compensation  to  riparian  owners. 

Parker  <&  Melntyre,  for  the  appellants. 

Sawyer  cfe  Ei^seU,  for  the  respondent. 

BOABDMAN,  J. : 

Various  reasons  are  urged  why  this  judgment  should  be  reversed. 
I  will  proceed  to  notice  them  in  their  order. 

First.  It  is  alleged  that  the  town  was  not  the  awner  of  the  bridge 
destroyed,  in  such  a  legal  sense  as  to  enable  it  to  maintain  this 
action  in  the  name  of  the  "  Town  of  Pierrepont." 

The  complaint  says  plaintiflE  was  the  owner  of  the  bridge.  The 
answer  contains  a  general  denial.  In  no  other  w^ay  is  the  right  of 
plaintiff  to  maintain  this  action  in  its  present  form  questioned.  By 
reference  to  sections  144  and  148  of  the  Code,  it  would  seem  that 
any  objection  to  the  capacity  of  plaintiff  to  maintain  this  action 
was  waived,  inasmuch  as  the  defendants  neither  demurred  nor  set 
up  by  answer  any  such  defense.  {Fulton  Fire  Ins,  Co.  v.  Baldwin^ 
37  N.  Y.,  648.)  The  defendants,  having  waived  any  objections  to 
the  rights  of  the  plaintiff  to  maintain  this  action,  are  conclnded 
thereby,  and  if  a  cause  of  action  has  been  established  hy  the  evi- 
dence upon  the  trial,  the  plaintiff  may  recover.  {Seaion  v.  DavU, 
1  N.  T.  S.  C,  91 ;  Wright  v.  Wright,  54  N.  Y.,  437.)  Aside 
from  this  answer  to  the  objection,  the  referee  has  found  that  the 
town  was  the  owner  of  the  bridge  destroyed,  and  had  capacity  to 
maintain  the  action.  Such  conclusion  is  sustained,  I  think,  by  the 
evidence  and  the  law.  The  town  takes  in  its  name,  by  virtue  of 
any  conveyance  of  lands  within  its  limits,  in  any  manner  for  the 
use  or  benefit  of  the  inhabitants  of  such  town.  (1  R.  S.  [Edra.  ed.], 
310,  §  3 ;  2  Wend.,  109.)  The  turnpike  company  owned  this  high- 
way and  the  right  to  maintain  a  bridge  across  the  Racket,  as  a  part 
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of  such  highway,  at  the  place  where  this  bridge  stood.  By  chapter 
154  of  the  Laws  of  1822,  it  is  alleged  that  the  turnpike  company 
released  this  road  to  the  inhabitants  of  the  town,  whereby  the  town 
became  the  owner,  not  in  the  ordinary  manner,  but  by  succession 
to  the  rights  of  the  turnpike  company.  The  fact  that  the  highway 
was  laid  out  in  districts,  and  was  managed  by  the  commissioners  of 
highways,  does  not  affect  the  question  of  title  in  plaintiff.  8o  far 
as  the  bridge  in  question  is  concerned,  it  was  maintained  by  the 
whole  town,  from  taxes  levied  upon  all  its  inhabitants,  as  a  matter 
of  convenience.  In  this  view  it  becomes  unnecessary  to  determine 
whether  the  commissioners  of  highways  or  other  town  officers  can, 
in  ordinary  cases,  bring  such  an  action  as  this,  or  whether  it  must 
be  brought  in  the  name  of  the  town.  The  town  acquired  the  right 
to  maintain  this  bridge  of  the  turnpike  company,  with  the  legisla- 
tive sanction.  The  right  thus  acquired  becomes  an  easement,  and 
is  the  property  of  the  town ;  and,  in  my  judgment,  the  referee  was 
correct  in  holding  that  the  town  could  maintain  the  action. 

Second.  There  is  no  evidence  in  the  case  trom  which  we  can  say^ 
as  a  conclusion  of  law,  that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  referee  finds  that  there  was  none. .  The  overseer 
of  highways  has  no  care  over  or  duties  in  respect  to  bridges.  Notice 
to  him  was  not  notice  to  the  town.  {Btosh  v.  Trustees  of  Geneva^ 
3  N.  Y.  S.  C,  409 ;  Ba/rUeU  v.  Crozier,  17  Johns.,  439,  447.) 

Third.  The  "referee  has  found  that  the  bridge  was  properly  con- 
structed. This  is  claimed  to  be  error.  If  the  defendants  had  no 
right  to  run  logs  down  the  river  as  a  public  highway,  they  are  not 
in  a  situation  to  raise  such  a  question.  They  would  be  wrong- 
doers, and,  however  defective  plaintiff's  structure,  the  defendants 
would  be  liable  for  any  injury  to  it.  The  plaintiff  was  only  bound 
to  protect  it«  bridge  against  dangers  legally  threatening  its  exist- 
ence. But  the  evidence  sustains  the  findings  of  the  referee.  The 
bridge  was  well  constructed,  of  proper  dimensions,  and  of  suitable 
materials,  heighth  and  strength.  It  had  proved  sufficient  for  many 
years.  It  would  be  extravagant  for  the  court,  upon  the  evidence, 
to  hold  that  the  bridge  was  so  negligently  constructed  as  to  deprive 
plaintiff  of  its  recovery  in  this  action. 

Fourth.  After  the  logs  were  placed  by  defendants  upon  the  ice 
in  the  river,  they  employed  certain  persons  to  run  them  down  the 
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river  when  the  spring  freehets  came,  contracting  to  pay  five 
cents  per  log  for  the  service.  Defendants  claim  these  parties 
•  (Snell  and  Douglass)  thereby  became  contractors  and  alone  liable 
for  any  damage  done  by  the  negligent  or  careless  running  of  the 
logs.  What  Snell  and  Douglass  agreed  to  do,  was,  to  run  such 
logs  as  defendants  had  or  should  put  into  the  river.  The  defend- 
ants were  to  set  the  logs  afloat.  After  they  were  afloat,  Snell  and 
Douglass  were  to  run  them  ;  that  is,  they  and  their  men  were  to 
remain  behind  to  pick  up  and  keep  in  the  channel  stranded  logs, 
and  break  up  and  forward  any  jams  that  might  occur.  Snell  and 
Douglass  were  in  no  proper  sense  contractors.  They  were  laborers 
for  hire  no  less  than  if  they  had  been  paid  by  the  day  for  the  work. 
The  payment  by  the  piece  secured  greater  fidelity  and  industry, 
but  did  not  change  the  character  of  their  employment.  If,  how- 
ever, Snell  and  Douglass  can  be  deemed  contractors,  I  do  not  think 
the  defendants  would  be  relieved  of  responsibility  for  their  negli- 
gence. The  act  which  they  were  employed  to  do  was  unlawful, 
since,  as  we  shall  see,  Racket  river  was  not  a  public  highway. 
{Cojigreve  v.  Smithy  18  N.  Y.,  79.)  They  were  employed  by  defend- 
ants to  do  such  act.  The  dangers  arising  therefrom  were  the 
natural  consequences  of  the  thing  to  be  done.  It  was  the  duty  of 
the  defendants  to  provide  against  or  prevent  such  consequences. 
By  simply  contracting  with  others  to  do  the  dangerous  act,  the 
defendants  do  not  relieve  themselves  from  its  consequences.  {Creed 
V.  Ba/rtmann,  29  N.  Y.,  591 ;  Storr%  v.  Oity  of  Utica,  17  id.,  105.) 
Besides,  these  defendants  put  the  logs  in  the  river ;  this  was  the 
primary  source  of  the  mischief,  without  which  the  injury  would 
not  have  happened.  The  natural  action  of  the  water  might,  and 
probably  did,  produce  the  injury,  independently  of  the  action  of 
Snell  and  Douglass.  The  large  mass  of  the  200,000  logs,  doubt- 
less was  carried  down  by  the  force  of  the  current  alone.  Tims, 
defendants'  conduct  led  directly,  we  might  say,  in  view  of  the  result, 
necessarily  to  the  injury.  For  such  direct  act  defendants  are  liable 
{Jones  V.  Chcmtryy  4  N.  Y.  S.  C,  63),  even  though  other  acts  set 
in  motion  by  them  concurred  in  the  result,  {Pollett  v.  Long^  56  N. 
Y.,  200.) 

Fiflh.  In  the  case  of  Morgcm  v.  King  (35  N.  Y.,  454),  the  court 
declared  the  law,  making   the   Racket   river  a  public   highway. 
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unconstitutional,  and  held  upon  the  tacts  then  before  the  court, 
that  such  river,  above  Potsdatn,  was  not  in  fact  a  public  highway, 
and  was  not  the  subject  of  a  public  easement.  The  facts  proved 
in  that  case,  so  far  as  we  can  judge  from  the  report,  were  not 
essentially  different  from  those  here  given  in  evidence.  Applying 
the  law  of  that  case  to  the  facts  before  us  now,  and  it  is  evident 
that  decision  is  conclusive.  But  the  defendants  insist  that  the  town 
is  not  a  riparian  owner,  and  is  not,  therefore,  in  a  situation  to  urge 
the  invalidity  of  the  law,  declaring  the  river  a  public  highway,  for 
want  of  compensation  to  owners  of  the  adjacent  soil.  Such  claim 
is  founded  on  the  erroneous  assumption  that  the  town  had  no 
vested  right  to  use  the  banks  and  bed  of  tiie  river  to  maintain  the 
bridge.  For  over  forty  years  the  town  has  maintained  such  a 
bridge  at  the  same  point.  If  necessary,  a  dedication  might  be 
presumed,  since  an  easement  may  be  so  acquired.  But  we  have 
already  seen  that  the  plaintiff  acquired  a  vested  right  from  the 
turnpike  company  in  1822.  As  a  consequence  the  acts  of  1850  and 
1851  were  void,  so  far  as  they  affected  the  plaintiff  in  the  absence 
of  compensation,  and  the  defendants  took  no  rights  by  said  acts 
as  against  the  plaintiff 's  prior  rights.  The  findings  of  the  referee 
in  his  exhaustive  and  elaborate  report,  and  the  law  applicable  to  the 
case,  make  it  quite  conclusive  that  the  Racket  river,  at  and  above 
the  point  where  this  bridge  was,  is  not  a  public  highway,  much  less 
a  navigable  stream. 

It  is  unnecessary  to  consider  in  detail  the  exceptions  taken  upon 
the  trial.  Many  of  them  are  sufficiently  answered  in  the  previous 
discussion. 

The  offer  to  show  that  a  square  headed  pier  was  of  an  improper 
form,  was  properly  rejected,  because  it  was  an  opinion  upon  a  state 
of  facts  which  any  person,  however  inexperienced,  was  equally 
competent  to  form  ;  it  was  not  a  question  for  experts ;  and  for  the 
further  reason  that  plaintiff's  counsel  had  admitted,  as  appears  by 
the  case,  that  an  '^ A  "  shaped  pier  would  "  shunt "  off  logs  better 
than  a  square  end  pier.  Whatever  force  could  have  come  from  the 
evidence,  had  therefore  been  conceded,  and  did  not  require  proof. 

The  offer  to  show  that  there  was  no  other  existing  outlet  to 
market  for  lumber  growing  in  the  valley  of  the  Racket,  and  that 
there  were  large  quantities  above  this  bridge,  was  properly  rejected. 
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It  may  be  that  "  necessity  knows  no  law,"  still,  necessity  does  not 
ordinarily  exempt  parties  from  the  donseqaences  of  their  acts.  It 
is  not  necessary  that  parties  should  buy  logs  or  land  where  there  is 
no  means  of  reaching  or  removing  the  timber  except  by  trespass- 
ing upon  the  rights  of  others.  So  far  as  such  evidence  tended  to 
justify  the  making  of  the  Backet  a  public  highway,  it  is  answered 
by  the  other  facts  in  the  case,  showing  that  it  is  not  and  cannot 
be  made  such  under  our  laws. 

The  trial  of  this  case  has  apparently  been  conducted  with  great 
care,  labor  and  skill ;  the  report  of  the  referee  bears  evidence  of 
his  industry  and  faithfulness  in  the  discharge  of  his  duties;  and 
the  result  to  my  mind  is  just  and  proper.  After  a  careful  con- 
sideration of  the  learned  arguments  of  counsel  upon  this  appeal,  I 
can  see  no  good  reason  why  a  new  trial  should  be  had.  The 
judgment  should  be  aifirmed,  with  costs. 

Jambs,  J. : 

I  concur  with  Justice  Boardman  in  the  result,  and  in  all  of  his 
opinion  except  that  portion  which  holds  that  the  Racket  river  is 
not  a  highway ;  from  that  I  dissent.  I  am  of  the  opinion  that  the 
reverse  is  the  law,  notwithstanding  the  case  of  Morgan  v.  King 
(35  N.  Y.,  454). 

Learned,  P.  J. :    . 

I  agree  with  the  result  of  my  brother  Boabdman's  opinion ;  but 
I  do  not  think  it  necessary  to  pass  on  the  question,  whether  or  not 
the  Racket  river  is  a  public  highway,  so  far  as  concerns  the  right 
to  float  logs. 

It  is  found  by  the  referee  that  the  bridge  was  of  reasonable  form 
and  sufficient  strength,  with  reference  to  any  reasonable  use  of  the 
channel  in  floating  logs  and  lumber,  and  that  the  destruction  of 
the  bridge  was  caused  by  tlie  negligence  of  the  parties  in  charge  of 
the  drive ;  that  no  men  were  sent  ahead  to  prevent  jams.  The 
defendants  put  the  logs  in  the  river,  and,  by  not  taking  precautions 
against  jams,  caused  the  injury.  They  were  liable  for  their  negli- 
gent acts. 

Judgment  affirmed,  with  costs. 
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ELIJAH  P.  GREENE  v.  HENRY   DEAL,   Appellaut,  and 

0THEB8. 

Mortgage — eqiUHea  between  mortgagees — how  far  eitbaequent  pmcluuer  bound  by— 

EecorMng  act. 

Two  mortgages  bearing  even  date  were  given  respectively  to  A  and  B,  with  the 
understanding  that  they  were  to  be  equal  liens  upon  the  real  estate  described  in 
them.  B's  mortgage  was  first  recorded.  Subsequently,  but  after  A^s  mortgage 
was  recorded,  B  assigned  his  mortgage  to  C,  and  G  thereafter  assigned  it  to  D; 
both  G  and  D  being  ignorant  of  the  understanding  that  the  mortgages  were  to 
be  equal  liens  upon  the  premises.  Held,  that  D,  being  a  purchaser  in  good 
faith  and  for  a  valuable  consideration,  might  avail  himself  of  the  earlier  record- 
ing of  his  mortgage,  and  that  it  was  a  prior  lien  to  that  of  A. 

Two  bonds  and  mortgages  of  the  same  date  were  executed  upon 
the  same  property  for  the  purchase-money.  One  was  given  to 
Henry  Deal,  the  other  to  Mary  0.  Greene,  and  each  was  expressed 
to  be  for  a  part  of  the  purchase-money  of  the  premises.  It  was 
intended  by  the  parties  that  the  mortgages  should  be  equal  as  to 
priority.  They  were  recorded  on  the  same  day;  but  the  former 
was  recorded  at  a  later  time  than  the  latter.  The  mortgagee  in 
the  latter  mortgage,  Mary  C.  Greene,  subsequently,  but  after  the 
recording  of  the  former  mortgage,  assigned  her  mortgage  to  Elijah 
P.  Greene,  and  he  subsequently  assigned  it  to  John  K.  Waruick. 
Warnick  and  Greene  were  each  bona  fde  purchasers,  without 
notice  of  the  agreement  that  the  lien  of  the  mortgages  was  to  be 
equal  as  to  priority. 

A  prior  mortgage  had  been  foreclosed,  and  there  was  a  surplus. 
Warnick  claimed  a  priority  in  respect  to  that  surplus,  and  Deal 
claimed  that  the  two  mortgages  should  share  equally.  The  referee 
and  the  Special  Term  sustained  Warnick's  claim,  and  Deal  appeals. 

^.  Z.  Stover^  for  the  claimant  Warnick.  The  claimant  Warnick, 
being  a  h<ma  fde  purchaser  of  the  mortgage  to  Mary  0.  Greene, 
and  having  no  notice  of  any  of  the  circumstances  to  defeat  the 
apparent  preference  of  that  mortgage,  is  entitled  to  protection. 
{Comi/ng  v.  Murray^  3  Barb.,  652.)  It  is  well  settled  that  if  one 
affected  with  notice  convey  to  another  without  notice,  the  latter  is 
as  much  protected  as  if  no  notice  had  ever  existed.   {yTackaon  v. 
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Vafi  Valkenhurg^  8  Cow.,  264 ;  Jackson  v.  Given,  8  Jolius.,  137 ; 
Varick  v.  BriggSj  6  Paige,  323 ;  Coming  v.  Murray,  3  Barb.,  652 ; 
Webster  v.   Van  Steenhv/rg,  46  id.,  212.) 

Z.  8.  Wesibrook,  for  the  appellant.  The  recording  acts  did 
not  apply,  and  neither  cotild  gain  priority  by  having  his  or  her 
mortgage  first  recorded.  {Jones  v.  Plielps,  2  Barb.  Oh.,  440 ;  Fort  v. 
Burchy  5  Denio,  184.)  And  this  even  if  the  Greene  mortgage  was 
recorded  first.  {Fort  v.  Buroh,  5  Denio,  187 ;  Jackson  v.  Post,  15 
Wend.,  25 ;  Va/n  Rensselaer  v.  Clark,  17  id.,  25.)  Deal's  mortgage 
was  on  record  when  they  took  their  assignments,  showing  npon  its 
face  that  it  was  equal  with  the  other.  And  no  presumption  could 
arise  from  the  record  that  one  mortgage  had  priority  over  the  other. 
And  if  any  presumption  arises  from  the  record  it  must  be  that  the 
two  mortgages  stand  equal.  Hence,  these  assignees  are  chargeable 
with  direct  notice  that  the  two  mortgages  stood  equal,  or  they  were 
at  least  bound  as  men  of  ordinary  prudence  to  inquire  and  ascertain 
the  condition  of  the  two  mortgages  as  to  their  equality.  (4  Kent, 
179 ;  Williamson  v.  Brovm,  15  N.  T.,  354 ;  TutUe  v.  Jctck^on,  6 
Wend.,  226.)  Whatever  is  sufiicient  to  put  upon  inquiry  is  equiva- 
lent to  actual  notice. 

Learned,  P.  J. : 

The  question  in  this  case  is  whether  a  purchaser  in  good  faith, 
without  notice  and  for  a  valuable  consideration,  of  a  recorded 
mortgage,  is  bound  by  a  verbal  agreement  between  the  mortgagee 
therein  and  the  mortgagee  in  another  mortgage  recorded  at  a  later 
date,  on  the  same  premises,  that  the  .two  should  be  equal  in 
priority ;  such  agreement  having  been  made  at  the  time  of  the 
execution  of  the  mortgages.  There  was  nothing  in  the  mortgage 
itself,  held  by  Warnick,  to  give  him  notice  that  there  was  another 
mortgage  on  the  same  premises,  of  equal  priority.  The  fact  that 
it  was  described  as  a  purchase-money  mortgage,  gave  no  such 
notice.  Even  if  he  had  known  that  there  was  another  purchase- 
money  mortgage,  it  would  not  follow  that  it  was  intended  that 
the  two  should  be  equal  in  priority.  Two  purchase-money  mort- 
gages of  the  same  premises  are  some  times  given,  of  which  one  is 
intended  to  be  the  prior  lien. 

The  question  then  arises  as  to  the  effect  of  the  recording  act. 
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Mortgages  are  conveyances  under  that  act.  (1  R.  S.,  [m.  p.]  762, 
§  70  [38].)  When  Warnick,  therefore,  bought  the  mortgage  of 
Greene,  he  would  look  to  see  whether  Greene  had  previously 
assigned  it,  and  whether  it  had  been  assigned  to  Greene.  Find- 
ing, as  he  would,  an  assignment  to  Greene  from  Mary  G.  Greene, 
the  original  mortgagee,  he  would  examine  whether  she  had  pre- 
viously assigned  the  mortgage.  If  she  had  not,  then  he  would 
examine  whether  there  was  any  incumbrance  recorded  prior  to  the 
recording  of  this  mortgage  ;  and  if  there  were  none  on  record,  he 
would  be  entitled,  having  no  actual  notice  of  any  prior  incum- 
brance, to  assume  that  none  existed  which  could  affect  him.  (1  R. 
S.,  [m.  p.]  756,  §  1.) 

This  matter  was  expressly  decided  in  Coming  v.  Mv/rTay  (8 
Barb.,  652),  a  case  almost  identical  with  the  present.  And  it  is 
pointed  out  in  that  case,  that  the  matter  in  dispute  is  not  "  within 
the  rule  that  an  assignee  of  a  chose  in  action  takes  it  subject  to 
the  equities  existing  against  it  in  the  hands  of  the  assignor.  The 
only  application  that  has  ever  been  made  of  this  rule,  is,  that  the 
original  debtor  can  make  the  same  defense  against  the  assignee 
that  he  could  have  made  against  the  assignor."  (See  Mv/rray  v. 
Lylhv/my  2  Johns.  Oh.,  441,  for  the  reason  of  this  distinction.) 

The  case  of  Jackson  v.  Post  (15  Wend.,  5.88)j  is  explained  in 
ffooJcer  V.  Pierce  (2  Hill,  650).  It  is  there  said  that  "  the  registry 
of  the  grantor's  deed  inures,  in  the  nature  of  things,  to  the  benefit 
of  all  those  who  claim  under  him.  They  become  entitled  to  use 
all  his  habiliments  of  title  as  their  own.  His  registry  is  theirs." 
That  is  to  say,  in  the  present  case,  Warnick  is  entitled  to  the 
benefit  of  the  recording  of  the  mortgage  by  Mary  0.  Greene.  Her 
recording  is  his.  By  this  construction  only,  can  proper  effect  be 
given  to  section  1,  above  cited.  (See  Crofut  v.  Wood^  10  S.  0. 
[3  Hun],  571.) 

It  cannot  be  that  a  hona  fde  purchaser,  finding  the  chain  of 
title  clear  of  incumbrances  while  it  was  in  the  successive  persons 
through  whom  he  claims,  is  required  to  examine  the  records  for 
subsequently  recorded  incumbrances.  It  is  true  that  the  language 
of  the  statute  is,  that  the  unrecorded  conveyance  shall  be  void 
against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  "  whose  conveyance  shall  be  first  duly  recorded." 
Hun— Vol.  IV.  89 
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ing  both  the  lands  contracted  to  be  sold  and  those  unsold,  for  the  foreclosure  of 
which  the  action  was  brought  by  D,  a  hona  fde  purchaser  thereof  from  C  for 
value,  without  notice  of  the  existence  of  the  contracts  of  sale.  D  did  not  put  on 
record  his  assignment  for  several  years  after  its  delivery  to  him,  and  during  this 
time,  G,  assuming  to  be  the  owner  of  the  mortgage,  executed  releases  from  the 
lien  thereof  of  a  portion  of  the  mortgaged  premises  which  had  not  been  con- 
tracted to  be  sold,  and  the  value  of  which  exceeded  the  amount  due  on  the 
mortgage. 

In  the  foreclosure  suit,  the  parties  holding  contracts  of  sale  claimed  that  their 
lands  were  not  liable  to  sale  under  the  mortgage,  by  reason  of  the  release  of 
lands  primarily  liable  and  equal  in  value  to  the  amount  due  on  the  mortgage,  and 
that  the  equities  which  they  were  entitled  to  set  up  as  agaihst  0,  who  had  taken 
the  mortgage  knowing  (constructively  at  least)  of  such  contracts,  were  equally 
available  against  D,  his  assignee,  though  a  purchaser  in  good  faith  without 
knowledge  of  their  existence. 

The  referee  dismissed  the  complaint  as  to  the  defendants  who  had  contracts  of 
sale.  The  General  Term  affirmed  the  judgment  entered  on  the  report  of  the 
referee,  so  far  as  it  related  to  lands  of  which  the  purchasers  had,  hrfore  tha 
mortgage  was  given,  actually  entered  into  possession,  and  reversed  it  as  to  those 
who  had  not  entered  into  such  actual  possession,  holding  (59  Barb.,  585;  S.  C,  5 
Lans.,  160)  that  the  plaintiff  was  chargeable  with  constructive  notice  of  the 
interests  which  the  purchasers  in  actual  possession  of  the  lands  held  by  them  had 
therein,  and  on  that  ground  held  that  their  lands  were  not  subject  to  the  lien  of 
the  mortgage. 

The  Commission  of  Appeals,  while  affirming  this  proposition,  did  not  assent  to 
the  further  view  expressed  by  the  court  below,  that  the  plaintiff,  being  a  bona  fide 
purchaser,  was  not  chargeable  with  the  notice  that  C  had  of  the  rights  and 
equities  of  the  cont];act  purchasers;  and  D wight,  C,  in  his  opinion,  says:  **  It  is 
well  settled  that  an  assignee  of  a  mortgage  must  take  it  subject  to  the  equities 
attending  the  original  transaction.  If  the  mortgagee  cannot  himself  enforce  it, 
the  assignee  has  no  greater  rights."  Again  he  says:  '^A  considerable  number  of 
authorities  are  cited  by  the  plaintiff,  as  tending  to  show  that  the  assignee  of  a 
chose  in  action  is  only  subject  to  the  equities  between  the  creditor  (assignor)  and 
the  debtor,  and  not  to  the  so-called  equities  of  third  persons;  such  cases,  as 
James  v.  More  (2  Cowen,  398)  and  others  of  the  same  class,  were  reviewed  as  to 
their  principle,  or  specifically,  in  Bxish  v.  Lathrop  (22  N.  Y.,585),  and  repudiated." 

These  views,  though  their  expression  may  not  have  been  necessary  to  the  deci- 
sion in  this  case,  and  may  be  regarded  as  dbUer  dicta,  appear  to  be  in  harmony 
with  those  of  the  present  Court  of  Appeals,  as  laid  down  in  the  case  of  Schqfer 
V.  BMy  (50  N.  Y.,  67),  in  which  it  was  held  that  a  mortgage,  executed  to  an  agent 
of  the  mortgagor  for  the  purpose  of  being  negotiated,  recorded  and  subsequently 
negotiated,  but  before  the  assignment  and  delivery  of  which  to  the  assignee 
another  person  acquired  a  mechanic's  lien  upon  the  mortgaged  premises,  was  a 
charge  upon  the  premises  subordinate  to  the  mechanic's  lien,  and  that  this  was 
so,  notwithstanding  tlie  assignee,  before  taking  the  assignment,  acquired  and 
obtained  from  the  mortgagor  an  affidavit  that  the  mortgagee  advanced  the  whole 
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sum  of  principal  secared  by  the  mortgage  without  abatement,  and  that  there  was 
no  offset,  defense  or  counter-claim  thereto.  Judge  Allen  says  in  his  opinion  : 
**  Eminent  judges  have  pronounced  in  favor  of  a  rule  which  would  only  subject 
the  purchaser  of  choses  in  action  to  the  equities  of  the  debtors,  and  which  would 
give  them  rights  as  they  apparently  exist  agaiust  third  persons,  but  these  yiews 
have  not  prevailed.**  The  doctrine  laid  down  in  Sehafer  v.  BdUyy  which  was 
decided  upon  the  authority  of  BiUh  v.  LcUhrop  (32  N.  T.,  535),  has  been  so  far 
qualified  by  the  Court  of  Appeals,  as  that  a  bona  fide  purchaser  of  a  chose  in 
action,  not  negotiable,  from  one  to  whom  the  owner  has  transferred  the  apparent 
absolute  ownership,  and  who  takes  upon  the  faith  of  such  ownership,  obtains  a 
valid  title  as  against  such  owner,  although  his  vendor  had  not  such  title.  {Moore 
V.  MetropoiUan  Nat.  Bank^  55  K.  T.,  45,  46.)  This  qualification,  however,  rests 
upon  the  doctrine  of  estoppel,  which  is  not  applicable  to  the  present  case. 

In  the  case  of  Hooker  v.  Pierce  (2  Hill,  650),  cited  by  the  court  in  the  present 
case,  the  existence  of  a  different  state  of  facts  is  said  to  distinguish  it  from 
the  decision  of  the  case  of  Fort  v.  Burch  (5  Denio,  187),  which  holds  that 
if  a  junior  mortgagee,  with  notice,  assign  to  one  who  has  no  notice,  the 
assignee  is  entitled  to  the  preference,  provided  he  record  his  assignment  before 
the  prior  mortgage  is  recorded,  but  that  if  he  omits  to  record  the  assignment, 
his  want  of  notice  will  not  avail,  and  from  the  cases  of  Jackton  v.  Pott 
(15  Wend.,  588);  Van  Benseeiaer  v.  Clark  (17  id.,  25);  King  v.  J^ehardson  (3 
Eeyes,  450);  Ghelet  v.  McManus  (1  Hun,  306),  holding  substantially  the  same  doc- 
trine in  regard  to  the  effect  of  the  record  of  a  prior  deed  recorded  subsequently 
to  one  taken  with  notice  thereof,  and  before  the  taking  of  a  conveyance  from  the 
grantee  thus  affected  by  notice;  the  case  of  Hooker  v.  Pieree  holding  that» 
while  in  accordance  with  the  principle  laid  down  in  Jackson  v.  PMt  and  the  cases 
which  have  followed  it,  a  ndfseguent  purchaser  is  bound  to  notice  prior  convey- 
ances, yet,  that,  in  that  case  (Hooker  v.  Pierce\  the  facts  did  not  justify  the  application 
of  that  principle,  as  the  title  which  was  there  attempted  to  be  established  agunst 
the  iubeequent  purchaser,  was  not  acquired  through  a  prior  conveyance. 

In  the  present  case  it  may  also  be  said  that,  as  both  mortgages  were  given  at 
the  same  time,  neither  can  be  said  to  be  subsequent  to  the  other,  and  therefore 
the  provisions  of  the  recording  act  did  not  apply  to  Deal*s  mortgage,  as  they 
would  have  done  under  the  decision  of  Jackson  v.  Poet,  had  it  been  prior,  and  not 
of  the  same  date  and  time  of  delivery  as  that  of  Warnick,  the  rule  laid  down  in 
Hooker  v.  Pi&rce  (2  Hill,  654)  only  requiring  "purchasers  to  search  for  registries 
subseqiieni  to  their  own  in  order  to  detect  prior  conveyances,"  though  this  con- 
struction does  not  appear  to  be  jiistified  by  the  words  of  the  recording  act. 

The  views  expressed  in  the  opinion  in  the  present  case  appear,  however,  to  go 
much  further  than  this,  and  to  be,  to  a  great  extent,  subversive  of  the  principles 
laid  down  in  Jackson  v.  Post,  even  as  they  are  qualified  in  the  decision  of  Hooker 
V.  Pierce,  and  to  give  to  the  recording  act  a  construction,  if  less  literal,  more  in  har- 
mony with  its  intention  and  purpose,  and  one  which,  affording  to  innocent  purchaa> 
ers  a  protection  against  latent  equities,  makes  it  sufficient  to  search  the  records 
agidnst  each  party  who  has  had  title  or  interest  in  the  premises  during  the  time  that 
the  record  shows  such  title  orinterest  to  remain  in  him,  instead  of  requiring  a  search 
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to  be  made  against  each  such  person  from  the  time  of  the  acquiring  of  such  title 
or  interest,  to  the  date  of  the  search,  although  the  record  may  show  that  he  has 
conveyed  away  his  interest  fifty  years  prior  to  the  time  of  the  search.  This  deci- 
sion shows  a  departure  from  the  technical  rule  laid  down  in  Jackson  y.  Posty 
and  gives  a  security  to  real  estate  titles,  which,  under  that  decision  and  the 
views  expressed  in  the  cases  which  have  followed  it,  they  were  very  far  from  pos- 
sessing, the  general  practice  of  the  profession  being  to  search  the  record  against 
persons  who  held  title  to  the  property  only  during  the  time  the  record  showed 
such  title  to  remain  in  each,  thus  leaving  the  title  uninvestigated  in  particulars  in 
which  there  was  certainly  a  ponGriUty  of  defects  being  afterward  shown.  —  [Rbp. 


JANE  C.  HAM,  Eespondent,  v.  EDMUND  H.  VAN  ORDEN, 

Appellant. 

Siaiute  of  frauds — accepianee. 

The  mere  words  of  a  contract  for  sale  of  chattels  do  not  constitute  an  acceptance 
within  the  provisions  of  the  statute  bf  frauds.  The  vendee  must  act  so  as  to 
indicate  that  he  receives  and  accepts  the  goods. 

Appeal  from  a  judgment  of  the  County  Court  of  Greene  county, 
affirming  a  judgment  of  a  justice  of  the  peace  against  defendant. 

This  is  an  action  for  the  purchase-price  ($125)  of  certain  furni- 
ture. The  defense  is  the  statute  of  frauds.  The  only  question  is, 
whether  the  goods  were  accepted  and  received,  so  as  to  take  the 
case  out  of  the  statute.  The  action  was  tried  in  a  Justice's  Court, 
and  the  plaintiff  recovered.  On  appeal  to  the  County  Court  the 
judgment  was  affirmed,  and  the  defendant  appeals. 

The  contract  for  the  sale  was  verbal,  and  none  of  the  goods  were 
delivered  at  the  time.  The  defendant  had  offered  $125  for  this 
furniture,  and  about  a  week  afterward,  at  plaintiff's  house,  she  told 
him  he  could  have  it,  and  he  said  he  would  take  it.  The  defendant 
asked  how  long  it  would  take  to  get  the  things  together,  and  the 
plaintiff  said  two  or  three  days.  He  wondered  if  he  could  get 
Watson,  the  plaintiff's  son,  to  bring  it  down ;  i.  d.,  from  her  house 
to  his.  At  a  subsequent  conversation  the  defendant  said :  "  Jane, 
about  that  furniture  —  I  want  you  to  get  Watson  to  bring  it  down." 
The  plaintiff  testified :  "I  said  I  could  not  produce  all  the  things; 
that  some  had  been  broken  and  some  worn  out.  He  said:  'No 
matter ;  you  send  them  on  and  all  will  be  right.' "    Or,  as  another 
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witness  for  the  plaintiff  testified,  the  plaintiff  said :  "  How  aboat 
that  furniture  ?  I  can't  deliver  all  the  articles  you  bought  of  me ; 
some  are  broken,  some  worn  out  while  ma  was  living,  and  some 
are  in  the  cemetery."  He  replied:  "  Yes,  Jane,  I  know  all  about 
that ;  see  if  you  can't  trust  me ;  you  tell  Watson  to  bring  the  things 
down  for  me ;  we  won't  have  any  trouble  about  it." 

The  defendant  denied  this,  and  testified  that  he  said  he  would 
take  the  furniture  at  that  price,  if  she  would  deliver  it  in  good 
order  and  give  him  notice  before  it  was  delivered ;  that  if  he  had 
the  furniture,  she  would  have  to  trust  the  things  in  his  hands,  and 
that  he  did  not  ask  her  to  tell  Watson  to  bring  the  things  down  for 
him. 

The  day  following  this  last  conversation,  Watson,  the  plaintiff's 
son,  took  the  goods  down  to  the  defendant's  house.  The  defendant 
was  not  at  home,  and  Watson  left  them.  The  defendant  refused 
to  take  them  when  he  found  that  they  had  been  left. 

Jacob  L  W&nieTy  for  the  appellant. 

Samuel  Handj  for  the  respondent. 

Learned,  P.  J. : 

It  is  well  said,  in  Shindler  v.  Houston  (1  N.  Y.,  261),  that  "  the 
acts  of  part  payment,  of  delivery  and  acceptance^  mentioned  in 
the  statute,  are  something  over  and  beyond  the  agreement,  of  which 
they  are  a  part  performance,  and  which  they  assume  as  already 
existing."  And  again,  in  the  same  case,  "  there  must  be  an  actual 
acceptance  by  the  latter  [the  vendee],  with  the  intent  of  taking 
possession  as  owner."  Again,  in  Ca/ulkme  v.  HeUman  (47  N.  Y., 
449) :  "  Even  the  receipt  of  the  goods  without  an  acceptance  is  not 
suflBcient.  Some  act  or  conduct  on  the  part  of  the  vendee,  or  his 
authorized  agent,  manifesting  an  intention  to  accept  the  goods 
as  a  performance  of  the  contract,  and  to  appropriate  them,  is 
required." 

What  was  there  in  the  present  case  ?  Only  a  verbal  agreement. 
The  plaintiff  claims  that  the  defendant  accepted  the  furniture, 
because,  in  the  presence  of  the  furniture,  he  agreed  to  buy  it,  and 
then,  that  he  received  it  the  next  day  by  its  delivery  to  Watson, 
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alleged  to  be  his  agent  for  that  purpose.  But  the  mere  words  of 
the  contract  for  sale  are  not  acceptance.  Acceptance  requires 
"that  the  vendee  shoald  also  act  [not  talk],  and  that  his  act 
should  be  of  such  a  nature  as  to  indicate  that  he  received  and 
accepted  the  goods  delivered  as  his  property."  {Rodgera  v.  Phillips^ 
40  N.  Y.,  519,  524.)  In  the  present  case  the  defendant  did  no  act 
whatever,  except  to  make  the  contract.  Some  of  the  furniture 
was  not  even  present ;  some  was  broken ;  some  was  in  the  cemetery. 
Even  as  to  the  contract  actually  made,  if  the  matter  of  fact  were 
before  us  for  review,  a  fair  understanding  of  the  testimony,  per- 
haps, would  be,  that^  he  was  not  bound  to  the  price  of  $125,  if  the 
furniture  should  prove  to  be  in  bad  condition.  But,  however  that 
may  be,  whatever  the  mere  verbal  agreement  was,  the  defendant 
did  no  act  which  can  be  called  an  acceptance  of  the  property.  It 
may  be  that  he  agreed  to  accept  the  furniture.  But,  as  a  matter 
of  fact,  he  did  not  accept  anything.  {Brabin  v.  Hyde^  32  N.  Y., 
519 ;  Bra/nd  v.  Focht^  3  Keyes,  409 ;  Good  v.  Ourtisa^  31  How.,  4.) 

It  is  said  that  the  acceptance  and  the  receiving  may  be  at  differ- 
ent times.  {Gross  v.  O^DarmeU^  44  N.  Y.,  661.)  Even  if  this  be 
correct,  it  cannot  be  said  that,  in  the  present  case,  there  was  any 
acceptance  of  the  goods  by  the  act  of  Watson.  Assuming  that  the 
goods  were  to  be  delivered  to  the  defendant  at  the  plaintiff's  house, 
yet,  as  the  contract  was  verbal,  it  was  necessary  that  he  should 
manifest  his  acceptance  by  some  act.  So  that  the  delivery  of  the 
goods  by  the  plaintiff  to  Watson,  that  they  might  be  carried  to  the 
defendant's  house,  was  not  an  acceptance  by  him.  And,  indeed, 
the  plaintiff  does  not  argue  that  the  delivery  to  Watson  was  an 
acceptance,  but  that  the  acceptance  had  preceded.  No  such  accept- 
ance, as  is  before  said,  had  in  fact  taken  place,  and  Watson  had  no 
authority  from  the  defendant  to  accept.  The  plaintiff  should  have 
been  nonsuited. 

The  judgment  must  be  reversecf,  with  costs. 

Present — Learned,  P.  J.,  Boabdman  and  James,  J  J. 
Judgments  of  County  Court  and  justice  reversed,  with  costs. 
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THE  OGDENSBURGH  AND  LAKE  CHAMPLAIN  RAII^ 
ROAD  COMPANY,  Appellant,  v.  THE  VERMONT 
AND  CANADA  RAILROAD  COMPANY  and  othkes, 
Rebfondent8. 

OonitrueUon  of  agreement — right  of  corporation  to  maintain  action  for. 

Where  a  railroad  corporation,  organized  under  the  laws  of  this  State,  lias  leased 
its  road  to  a  foreign  corporation  for  a  term  of  years,  and  subsequently  an  action 
is  commenced  against  it  by  the  attorney-general  to  have  its  charter  forfeited  on 
the  ground  that  the  agreement  was  illegal,  such  corporation  cannot  bring  an 
action  against  the  corporation  with  which  it  has  contracted,  to  have  this  court 
decide  whether  or  not  such  contract  was  ultra  viree,  and,  if  it  be  so,  to  adjudge 
it  entitled  to  recover  possession  of  its  property. 

Afpbal  from  a  judgment  Bustaining  demurrers,  interpoeed  by 
the  defendants. 

The  complaint  sets  forth  that  the  plaintiffs  are  a  railroad  corpora- 
tion under  the  laws  of  New  York,  and  the  owners  of  a  certain 
railroad  therein ;  that  from  their  organization  until  March,  1870, 
they  used  said  road  and  performed  their  duties  as  owners  of  the 
franchise;  that  in  February,  1870,  they  entered  into  a  written 
agreement  between  themselves,  as  parties  of  the  first  part,  and  the 
Vermont  and  Oanada  Bailroad  Company,  a  corporation  under  the 
laws  of  Vermont,  and  the  managers  and  trustees  of  the  hist  men- 
tioned railroad  under  the  laws  of  that  State  and  the  decrees  of  the 
courts  thereof,  as  parties  of  the  second  part,  which  agreement  was 
executed  by  the  plaintiffs,  under  their  corporate  seal,  by  the  order 
of  their  board  of  directors ;  that  the  Vermont  and  Canada  Bail- 
road  Company  is  not  incorporated  under  the  laws  of  New  York ; 
that  it  had  made  default  on  its  bonds,  and  the  other  parties  of  the 
second  part  were,  at  the  time  of  executing  the  agreement,  acting 
as  trustees,  managers  and  receivers  of  said  road,  under  some 
decrees  of  the  courts  of  Vermont  unknown  to  the  plaintiffs ;  that 
as  to  the  authority  of  such  trustees,  managers  and  receivers  to 
enter  into  the  agreement,  the  plaintiffs  are  ignorant ;  that,  at  that 
time,  the  Vermont  and  Canada  Bailroad  Company  was  insolvent, 
and  had  little  or  no  property  beyond  the  incumbrances ;  that  the 
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Central  Vermont  Railroad  Company,  one  of  the  defendants,  a  cor- 
poration under  the  lawB  of  Vermont,  claims  to  have  succeeded  to 
the  rights  of  the  parties  of  the  second  part  in  said  agreement ;  that 
in  March,  1870,  the  executive  officers  of  the  plaintiffs,  in  pursuance 
of  orders  of  the  board  of  directors,  and  in  conformity  with  said 
agreement,  delivered  possession  of  the  plaintiffs'  railroad  to  the 
said  parties  of  the  second  part;  that  John  Schrier,  one  of  the 
defendants,  residing  in  New  York,  is  now  superintendent  of  said 
railroad,  in  charge  thereof;  and  that  said  Central  Vermont  Rail- 
road Company  and  said  John  Schrier,  claiming  under  said  parties 
of  the  second  part,  have  possession  of  said  railroad. 

The  plaintiffs  further  aver,  that  recently  the  people  of  the  State 
of  New  York,  through  their  attorney-general,  have  asserted  and 
claimed  that  the  aforesaid  agreement  was  beyond  the  corporate 
powers  of  the  plaintiffs ;  was  illegal  and  void,  and  subjected  the 
plaintiffs  to  a  forfeiture  of  their  charter ;  that  the  people,  in  1874, 
commenced  an  action  against  these  plaintiffs  to  declare  such  for- 
feiture; that  the  plaintiffs  have  kept  up  their  organization;  that 
the  amounts  payable  to  the  plaintiffs  under  said  agreement  have 
been  paid,  and  that  from  these  moneys  they  have  paid  interest  on 
bonds  and  dividends ;  that,  since  the  defendants  have  had  possession 
of  said  railroad,  they  have  worn  out  and  consumed  large  portions 
of  the  rolling  stock,  etc.,  some  of  which  they  have  replaced  ;  that 
the  plaintiffs  claim  that  that  which  has  thus  been  supplied  by  the 
defendants  has  become  the  property  of  the  plaintiffs  by  substitution. 

The  agreement,  which  is  set  forth  at  length,  is,  in  substance,  a 
lease  of  the  road  by  the  plaintiffs  to  the  parties  of  the  second  part, 
for  twenty  years,  at  a  rent  of  $386,620  for  each  year  for  the  first 
three  years,  and  a  larger  sum  for  the  succeeding  years,  payable 
monthly,  besides  taxes,  and  $15,000  per  annum  for  the  expenses  bf 
maintaining  the  organization  of  the  plaintiffs ;  the  parties  of  the 
second  part  to  keep  up  the  track  and  equipment. 

The  plaintiffs  aver  that  the  agreement  was  made  in  good  faith, 
and  on  the  belief  that  it  was  legal;  that,  if  it  be  adjudged  valid, 
the  pecuniary  result  is  not  objectionable  to  them,  and  they  would 
be  content  therewith ;  that  if  it  be  unauthorized,  they  desire  to  be 
relieved  therefrom,  to  the  end  that  they  may  resume  and  perform 
their  duties.  And  they  ask  a  judgment  of  the  court,  whether  said 
Hun— Vol.  IV.        90 
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agreement  be  beyond  the  corporate  powers  of  the  plaintiffs^^or 
illegal ;  and  that,  if  it  be  adjudged  to  be  beyond  such  powers  or 
illegal,  they  may  recover  possession  of  the  railroad  and  equipment, 
together  with  all  new  or  substituted  rolling  stock  and  equipment. 

The  defendants  severally  and  separately  demurred ;  the  defend- 
ant Schrier,  generally,  on  the  ground  that  the  complaint  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action ;  the  other 
defendants  on  the  ground  of  a  want  of  jurisdiction  of  the  persons 
of  the  defendants. 

The  demurrers  were  sustained  and  the  defendants  had  judgment, 
from  which  the  plaintiffs  appeal. 

Wm.  M,  Evarts  and  Z.  Uashrouck^  Jr,^  for  the  appellant 

Edward  O.  Jarriea^  for  the  respondents. 

Learned,  P.  J. 

The  object  of  this  action  is  to  obtain  the  advice  of  the  coart. 
The  plaintiflFs  do  not  allege  that  they  have  been  injured,  nor  do  they 
ask  for  redress.  They  wish  to  be  informed  whether  a  contract 
which  they  made  was  illegal ;  a  matter  about  which  neither  they, 
nor  the  other  party  to  the  contract  are  alleged  to  be  in  doubt. 

Executors  and  trustees  are  allowed  to  come  into  court  for  the 
construction  of  instruments  and  directions  as  to  their  duties.  In  a 
like  manner,  those  standing  as  cestuis  que  trusty  have  had  the  same 
privilege.  The  general  ground  on  which  such  actions  are  permit- 
ted, is,  that  the  trustees  or  executors  have,  under  some  instrument, 
future  duties  to  perform,  about  which  they  are  in  doubt ;  that  there 
are  conflicting  claims  as  to  what  these  duties  are ;  that  the  duties  are 
imposed  on  them  by  the  words  of  some  other  person  ;  that  in  their 
trust  capacity,  they  are  entitled  to  protection  in  equity.  No  such 
circumstances  exist  in  this  case.  Under  this  instrument,  there  is 
no  doubt  or  misunderstanding  as  to  the  plaintiffs'  duties.  They 
are  simply  to  receive  a  sum  of  money  monthly.  There  are  no  con- 
flicting claims  as  to  their  duties  under  this  instrument.  None  but 
the  stockholders  claim  the  money  which  they  receive.  The  language 
of  the  instrument  is  their  own,  and  their  duties  are  not  imposed  by 
some  other  person.     And  the  plaintiffs  do  not  act  in  a  trust  capa^ 
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city,  •entitling  them  to  the  protection  of  equity.  The  corporation 
plaintiff  is  a  person.  It  has  its  duties  undoubtedly,  like  other  per- 
sons, but  the  affaira  which  it  manages  are  its  own. 

The  case  is  simply  this :  Two  persons  have  made  a  contract  of 
lease,  one  to  the  other.  A  third  person  has  alleged  that  the  lease 
is  illegal.  And  the  lessors  ask  the  court  to  say  whether  it  is  or  not. 
The  lessors  do  not  allege  its  illegality,  or  ask  to  have  it  set  aside. 
On  the  contrary  the  lessors  aver  that  they  are  content.  And  the 
lessees  are  content.  There  is  no  controversy  for  the  court  to  settle. 
Courts  do  not  sit  to  lay  down  principles  of  law,  but  to  decide  con- 
troversies. And  here  is  none.  And  it  is  not  best  that  courts 
should  lay  down  principles,  except  as  the  result  of  actual  contro- 
versy. To  take  the  pi-esent  case,  for  illustration.  The  question 
we  are  asked  to  pass  upon,  is,  whether  such  a  lease  is  beyond  the 
powers  of  a  corporation :  vltra  vires.  Now,  both  the  plaintiffs 
and  the  defendants  apparently  think  that  it  is  not ;  for  they  acted 
on  that  view ;  and  even  now  they  seem  to  desire  a  decision  in  the 
negative.  There  is  no  probability,  therefore,  that  the  arguments  for 
the  affirmative  will  be  presented  with  that  force  which  they  would 
have  in  a  real  controversy.  In  fact,  it  looks  much  as  if  this  suit 
were  brought  only  to  obtain  a  quasi  decision,  which  might  serve  as 
a  precedent  in  the  action  brought  by  the  people,  in  which  it  is  dis- 
tinctly alleged  that  this  lease  was  ultfra  vireSj  and  worked  a  for- 
feiture of  the  charter. 

Furthermore,  it  may  be  that,  while  such  a  contract  is  ttltra  vireSj 
and  while  the  State  may  thereupon  allege  a  forfeiture,  yet  the  con- 
tracting party  shall  not  be  allowed  to  set  up  the  invalidity  of  his 
own  act.  Or  ^gain,  if  the  contract  were  beyond  the  power  df  the 
directors,  yet,  possibly,  the  approval  of  the  stockholders  might  be 
sufficient  to  affirm  it.  Or,  once  more,  it  might  possibly  be  affirmed 
by  some  of  the  stockholders,  while  others  might  disavow  it.  We 
do  not  pass  on  these  points.  We  suggest  them  to  show  the  impro- 
priety of  our  deciding  a  question  presented  in  this  manner.  So 
long  as  the  State  does  not  enforce  a  forfeiture,  why  should  the 
plaintiffs  raise  any  question  as  to  the  legality  of  the  contract? 
They  made  it,  and,  until  somebody  objects,  they  would  best  observe 
it.  When  the  State  shall  attempt  by  action  to  enforce  such  for- 
feiture, it  will  be  time  enough  to  decide  in  that  action  whether 
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the  charter  has  been  forfeited  by  reason  of  this  lease.  WHbd  a 
stockholder  shall  complain  that  the  directors  transgressed  their 
powers  in  making  this  lease,  it  will  be  time  enough  to  inquire 
whether  he  has  not  ratified  their  act. 

And  again :  Whenever  executors  or  trustees,  or  the  eestuis  gue 
tritst^  come  into  court  for  the  construction  of  an  instrument,  they 
bring  in  as  parties  all  who  are  affected  by  the  conflicting  construc- 
tion. Now,  in  the  present  instance,  if  there  be  any  one  who 
claims  that  the  lease  is  void,  as  idtra  vireSy  it  is  the  people ;  yet 
they  cannot  be  heard  in  this  action. 

The  plainti^  have  carefully  omitted  in  their  complaint  any 
allegation  that  the  lease  is  illegal,  or  that  they  desire  to  have  it  set 
aside.  They  only  allege  that,  if  it  is  iUegaly  they  desire  to  be 
relieved  therefrom. 

It  may  be  said  that  the  plaintiffs,  as  a  railroad  corporation,  have 
certain  public  duties,  and  therefore  ought  to  be  instructed  as  to 
the  legality  of  their  acts.  It  is  enough  to  say,  that  if,  before  eDte^ 
ing  into  this  contract,  they  had  brought  an  action  similar  to  the 
present,  stating  their  intention  to  enter  into  such  a  lease,  and  the 
threat  of  the  attorney-general  that  the  lease  would  be  vltra  vires, 
and  their  desire  that  the  court  should  adjudge  whether  or  not  such 
a  lease  would  be  valid,  no  one  would  have  thought  that  such  an 
action  could  be  sustained.  Now  they  have  acted ;  if  legally,  it  is 
all  right ;  if  illegally,  they  must,  like  other  persons,  take  the  con- 
sequences. Thus  far  the  consequences  have  contented  the  plaintiflb 
and  the  defendants. 

We  may  see  that  the  view  above  taken  of  the  nature  of  this 
action  is  correct,  if  we  consider  what  judgment  could  -be  granted  on 
default.  (Code,  §  275,  sub.  1.)  The  plaintiffs  could  not  have  a 
judgment  that  the  contract  was  illegal,  but  only  an  adjudication 
whether  or  not  it  was  illegal ;  and  as  none  of  the  parties  to  the 
action  aver  its  illegality,  the  court  would  be  deciding  a  matteif  not 
disputed.  It  is  possible  that  the  plaintiffs  are  unwilling  to  aver 
that  the  lease  was  ultra  vires,  lest  such  an  averment  should  be  used 
to  their  prejudice  in  the  suit  of  the  people.  But,  however  that 
may  be,  such  unwillingness  shows  the  absence  of  all  controversy 
between  the  parties  to  this  action.  They  seem  to  be  in  complete 
harmony,  which  the  court  ought  not  to  disturb. 
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This  action,  then,  cannot  be  maintained.  There  is  nothing  before 
us  which  calls  on  us  to  decide  whether  or  not  this  contract  was 
uUra  vires.  It  is  therefore  unnecessary  to  decide  the  question 
of  jurisdiction.  In  the  general  view  taken  by  the  Special  Term  of 
this  matter  we  concur.  In  a  proper  action,  brought  by  tlie  plain- 
tiflFs  to  recover  possession  of  property  within  this  State,  to  which 
the  non-resident  defendants  or  the  foreign  corporation  claimed  some 
title  or  interest,  we  do  not  understand  that  the  Special  Term  held 
that  no  jurisdiction  could  be  obtained  ;  jurisdiction  that  is  sufficient 
to  enable  the  court  to  adjudge  possession  of  the  property.  In  accu- 
rate language,  there  is  probably  no  action  now  (except  in  admiralty) 
which  can  be  called  an  action  vn  rem.  But  some  times  the  subject 
of  the  action  is  real  or  personal  property  in  this  State.  Then  the 
court  can  obtain  a  quasi  jurisdiction  of  non-residents  and  of  foreign 
corporations.  (Code,  §  135,  sub.  4.) 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Present  —  Lbasned,  P.  J.,  and  Boasdmak,  J. 
Judgment  affinned,  with  costs. 


JULIA  A.  0.  PARHAN,  Administbatbix,  and  akothbb,  Ad- 
MiNisTBATOB,  OF  HENRY  A.  CLEVELAND,  Dbcbaskd, 
Rbspondbnt,  v.  JOHN  MORAN,  AppELLAirr. 

LeUen  of  adminisiraiion^^eet  of-^Evidence-^  Oode,  %  899. 

Where  a  plaintiff  sues  as  administratrix,  her  representative  character  is  sufficiently 
established  by  the  production  in  evidence  of  letters  of  administration,  issued  in 
proper  form  by  any  officer  having  jurisdiction. 

Where,  in  an  action  brought  by  one  to  whom  letters  of  administration  have  been 
duly  issued,  the  defendant  clauns  that  the  person  alleged  to  be  dead  is  still 
alive,  he  cannot  be  allowed  to  testify  as  to  conversations  had  with  the  alleged 
intestate,  prior  to  the  issuing  of  the  letters  of  administration,  which  conver- 
sations tend  to  show  that  such  person  is  still  living. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffs,  entered  upon 
the  report  of  a  referee. 
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This  action  was  brought  to  recover  moneys  collected  by  the 
defendant  under  a  power  of  attorney,  given  him  by  Henry  A. 
Cleveland,  the  plaintifis'  intestate.  It  was  admitted  that  the 
defendant,  as  such  attorney  of  said  Cleveland,  had  received  and 
still  had  these  moneys,  and  that  a  demand  had  been  made  by  the 
plaintift*  prior  to  the  action.  Part  of  the  moneys  were  Cleveland's 
share  of  land  sold  under  a  judgment  in  partition  in  1867.  The 
plaintiff  gave  in  evidence  her  petition  to  the  surrogate  for  the 
issue  of  letters  of  administration,  and  the  letters  issued  thereon, 
May  17,  1871.  By  the  petition,  it  appeared  that  Cleveland  was  a 
sailor,  and  went  to  sea  in  1858,  and  that  he  had  not  been  heard  from 
since. 

The  defendant  was  sworn  on  his  own  behalf,  and  offered  to  show 
conversations  between  himself  and  Cleveland  in  1858,  in  which 
Cleveland  stated  his  intention  of  going  abroad  for  a  long  time ;  the 
unfriendly  terms  on  which  he  was  with  the  plaintiff;  and  his  desire 
that  the  defendant  should  take  care  of  his  property.  The  defend- 
ant further  offered  to  show  an  understanding  between  Cleveland 
and  his  stepmother,  in  regard  to  a  certain  note,  for  the  purpose 
of  showing  the  feeling  between  Cleveland  and  his  family  when  he 
left  the  country.  The  testimony  was  objected  to  as  incompetent 
and  inadmissible  under  section  399  of  the  Code,  and  was  excluded. 

The  defendant  testified,  on  cross-examination,  that  he  had  not 
seen  Cleveland  since  he  left  in  April  or  May,  1858,  or  received  any 
letters  from  him,  and  that  the  moneys  received  for  the  account  of 
Cleveland  were  mingled  with  his  own. 

The  referee  reported  in  favor  of  the  plaintiff^  and  the  defendant 
appeals. 

Scmiuel  Hand^  for  the  appellant. 

John  B.  Ocde^  for  the  respondents. 

Learned,  P.  J. : 

First.  The  statute  (2  R.  S.,  [m.  p.]  80,  §  74)  declares  that  letters 
of  administration,  granted  by  any  otBcer  having  jurisdiction,  shall 
be  concluaive  evidence  of  the  authority  of  the  persons  to  whom  the 
the  same  may  be  granted.     This,  the  revisers  said,  was  declaratory  of 
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existing  law.  (Notes.  See  §  2,  Phil.  Ev.  [4th  ed.],  77  ;  Noel  v. 
Wellsy  1  Levinz,  235.)  In  Belden  v.  Meeker  (2  Lans.,  470 ;  affirmed 
47  N.  Y.,  307),  it  was  held  that  "  the  letters  of  administration  in 
due  form,  produced  in  evidence,  are  sufficient  to  establish  the 
representative  character  in  which  the  plaintiff  assumes   to  sue." 

The  plaintiff  went  further,  and  proved  the  petition  presented  to 
the  surrogate.  This  showed  that  the  deceased  at,  or  immediately 
previous  to,  his  death,  was  an  inhabitant  of  Rensselaer  county,  and 
it  alleged  his  death.  By  2  Revised  Statutes  (m.  p.,  73,  §  23),  these 
facts  gave  the  surrogate  jurisdiction.  By  the  subsequent  section 
(26),  the  surrogate,  before^  issuing  letters  of  administration,  is 
required  to  take  proof  of  the  fact  of  death  and  of  intestacy.  When 
he  granted  letters,  therefore,  lie  made  a  judicial .  decision,  upon 
proof,  of  a  matter  over  which  he  had  jurisdiction.  This  must  be 
conclusive,  until  reversed  or  vacated. 

Second.  But  again,  the  defendant  offered  himself  as  a  witness  to 
testify  to  conversations  had  by  him  with  Cleveland  prior  to  the 
issue  of  letters  of  administration.  It  was  objected  that  he  was 
inadmissible  under  section  399  of  the  Code.  The  defendant 
ingeniously  answers  this  objection  by  saying  that  the  object  of  his 
testimony  was  to  prove  that  Cleveland  was  yet  alive.  As  the  case 
stood  at  that  point  of  the  trial,  Cleveland  was  proved  to  be  dead. 
Even  assuming  (which  we  do  not  decide)  that  in  this  action  the 
defendant  might  dispute  the  fact  of  Cleveland's  death,  still  the 
express  language  of  the  Code  forbade  him,  a  party  called  in  his  own 
behalf,  to'  testify  to  personal  communications  between  him  and 
Cleveland,  against  Cleveland's  administratrix.  There  could  be  no 
doubt  that  the  plaintiff  actually  held  that  character ;  and  therefore 
the  statute  protects  her  from  the  testimony  of  the  opposing  ])arty 
as  to  such  mattere.  The  only  condition  which  would  allow  this 
testimony  to  be  received,  is,  that  it  should  first  be  established,  other- 
wise than  by  the  defendant's  testimony,  that  Cleveland  was  not 
dead  at  the  time  of  the  trial,  if,  indeed,  the  conclusive  effect  of  the 
letters  of  administration  is  open  to  contradiction.  It  should  be 
particularly  noticed,  that  the  defendant  offered  no  evidence  of  any 
communications  between  himself  and  Cleveland  subseqiierU  to  the 
issue  of  the  letters.     No  such  question  arises,  therefore,  as  an  offer 
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to  show  transactions  with  a  living  man,  at  a  date  after  letters  of 
administration  had  been  issaed  on  his  estate. 

Third.  If  the  matters  offered  had  been  admitted,  the  result  could 
not  have  been  changed.  The  surrogate  had  decided  (and  we  must 
presume  on  sufficient  proof)  that  Cleveland  was  dead.  In  making 
that  decision  he  was  not  limited  to  the  evidence  given  by  the 
petitioner.  He  was  at  liberty  to  take  other  proof.  Whether  he 
did  so  or  not  does  not  appear.  Now  the  defendant  offered  to  prove 
that,  when  Cleveland  went  away,  he  said  that  he  intended  to  be 
gone  a  long  time ;  that  he  was  on  unfriendly  terms  with  his  sister ; 
and  similar  matters  which  might  tend  to  account  for  a  protracted 
absence.  Suppose  that  these  had  been  proved.  Would  they  have 
authorized  the  referee  to  hold  the  letter* of  administration  null! 
For  all  that  appears,  these  very  facts  may  have  been  before  the 
surrogate  when  he  decided.  For  all  that  appears,  he  may  have  had 
positive  proof  of  Cleveland's  death.  It  is  not  here  a  mere  question 
of  presumptions.  A  tribunal,  specially  charged  with  the  duty,  has 
decided  that  Cleveland  is  dead.  This  offer  is  an  attempt  to  have 
this  court  come  to  a  different  conclusion  on  the  same  evidence,  or 
part  of  the  same.  And  the  evidence  now  offered  is  quite  insuffi- 
cient. For  it  is  not  an  offer  to  shpw  anything  which  took  place  after 
the  letters  of  administration  were  issued. 

Fourth.  The  defendant  further  objects  that  the  plaintiff  is  not 
entitled  to  the  avails  of  the  land,  sold  in  1867  under  partition, 
because,  as  lie  avers,  Cleveland  must  be  presumed  to  have  died  in 
1865,  and  the  land  must  be  presumed  to  have  descended,  then,  to 
his  heirs,  before  the  sale. 

There  seems  to  be  a  slight  inconsistency  in  these  several  positions 
of  the  defendant.  He  urges,  first,  that  Cleveland  is  now  alive, 
and  secondly,  that  he  was  dead  in  1865.  But  as  the  land  was 
partitioned  against  Cleveland,  and  as  the  defendant,  Cleveland's 
attorney,  received  his  share,  it  does  not  lie  with  him  to  deny  that 
it  was  Cleveland's  money.     He  is  estopped. 

In  regard  to  these  objections,  it  may  be  said,  that  if  the  defend- 
ant had  voluntarily  paid  the  plaintiff,  no  one  would  probably  doubt 
that  such  payment  would  be  good. 

It  must  be  that  a  debtor  may  safely  pay  to  the  administrator, 
without  inquiry  as  to  the  actual  fact  of  the  death  of  the  alleged 
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intestate.    If  this  be  so,  it  would  seem  that  all  these  objections  are 
quite  immaterial  to  the  defendant. 
The  judgment  must  be  affirmed. 

Present — Leaenbd,  P.  J.,  Boaedman  and  Jambs,  JJ. 

Judgment  affirmed. 


HIRAM  B.  THURBER  and  another,  Respondents,  v.  JOHN 
M.  CHAMBERS  and  others.  Appellants. 

DmriM  qf  real  estate  —  chcvrge  upon — ^^ Heirs^-^  —  effect  and  meaning  of— Cods, 
§  270  —  reference  —  effect  of  report, 

A  testator,  after  having  devised  certain  real  estate  to  his  widow  for  life,  remainder 
to  an  adopted  son  and  his  heirs,  directed  that  certain  legacies  should  be  paid, 
and  that  one  W.  should  be  supported  out  of  his  estate  for  her  natural  life,  and 
further  provided  as  follows:  **  The  estate  hereby  devised  to  H.  T.  [the  son]  is 
charged  with  the  payment  of  the  bequests  mentioned  in  this  section  of  this 
will,  and  the  same  are  a  mortgage  on  the  estate  so  devised." 

The  son  died  in  the  lifetime  of  the  testator,  leaving  ten  children,  of  whom  the 
plaintiff  was  one.  The  plaintiff,  after  the  death  of  the  testator,  expended 
$3,416.43  in  the  support  of  W.  The  plaintiff,  claiming  an  interest  in  the  land 
under  the  will,  brought  this  action  to  secure  a  partition  thereof,  and  to  have  the 
amount  expended  by  him  in  the  support  of  W.  declared  a  lien  thereon.  The 
land  was  sold  for  $2,282.29.  EM,  that  it  was  immaterial  whether  or  not  the 
devise  to  plaintiff  *s  father  had  lapsed,  as  the  money  expended  by  him  in  the 
support  of  W.  was  a  lien  thereon  and  exceeded  in  amount  the  value  of  the 
laud. 

The  effect  and  meaning  of  the  word  **  heirs  "  considered. 

Under  section  270  of  the  Code,  the  court  may,  by  consent  of  the  parties,  order  a 
reference  to  determine  any  issue  or  question  of  fact,  instead  of  directing  the 
same  to  be  tried  by  a  jury. 

When  in  such  cases  the  referee  is  directed  to  report  his  proofs  with  his  finding, 
his  report  has  the  same  effect  as  the  verdict  of  a  Jury  would  have,  and  the 
judge  is  at  liberty  to  form  his  own  conclusions  of  fact  and  of  law  upon  the 
evidence,  using  the  report  as  merely  advisory. 

Appeal  from  a  judgment  in  an  action  of  partition,  directing  a 
sale  of  the  premises  and  distribution  of  the  proceeds. 

Two  questions  were  presented  by  this  appeal :  First,  whether  or 
not  certain  real  estate  formerly  owned  by  one  Kelsey  T.  Thurber, 
and  by  him  devised  to  an  adopted  son,  who  died  during  the  life- 
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time  of  the  testator,  passed  to  his  children  or  to  the  heirs  at  law  gf 
the  testator ;  and,  second,  whether  or  not  the  plaintiff  was  entitled 
to  charge  upon  the  said  land  the  amoant  expended  by  him  in 
supporting  one  Elsie  Whitney,  whose  support  and  maintenance 
was  provided  for  by  the  will.  The  clause  charging  the  payment  of  the 
legacies,  including  the  support  of  Elsie  Whitney,  upon  the  land, 
was  as  follows : 

"  And  I  also  will  and  direct  that  Elsie  Whitney,  an  aged  lady 
who  has  resided  with  me  for  nearly  forty  years,  shall  be  supported, 
maintained  and  provided  for  out  of  ray  estate  during  her  natural 
life,  and  the  estate  hereby  devised  to  Hiram  B.  B.  Thurber  is  charged 
with  the  payment  of  the  bequests  mentioned  in  this  section  of  this 
will,  and  the  same  are  a  mortgage  on  the  estate  so  devised  to  the 
said  Hiram." 

On  the  day  of  making  his  will  the  testator  conveyed,  by 
deed,  one  half  of  his  real  estate  to  his  said  son  H.  B.  B. 
Thurber.  By  an  f>rder  of  the  court,  dated  October  14,  1873,  it 
was  referred  to  Leslie  W.  Russell  to  take  the  proofe  upon  the  issues 
and  report  the  same  with  his  findings  of  fact ;  and  also  to  take  and 
report  the  proofs  on  the  default  as  required  by  the  seventy-ninth 
and  eightieth  rules.  The  referee  made  his  report  with  proofe 
annexed,  dated  March  28, 1874.  There  was  no  conflict  of  testimony. 
The  plaintiffs  filed  exceptions  to  this  report,  because,  as  they 
claimed,  it  omitted  to  find  material  facts  established  by  the  evi- 
dence; also,  because  it  found  certain  facts  which  were  not 
proven ;  and  also  because  it  contained  conclusions  of  law  which 
the  referee  was  not  authorized  to  make,  and  which  were  errone- 
ous. The  plaintiffs  brought  the  cause  to  final  hearing  upon  the 
report,  proofs  and  exceptions.  On  this  trial  the  original  will  was 
put  in  evidence.  The  court  gave  judgment  May  6,  1874,  allowing 
plaintiffs'  exceptions  and  modifying  the  report  accordingly. 

Va/ry  cfe  Stone  for  the  appellants.  The  Special  Term  had  not 
authoritj'^  to  change  the  findings  of  fact  made  by  the  referee.  The 
Special  Term  has  not  the  right  to  change,  modify  or  reverse  the 
finding  of  a  jury  or  referee,  so  as  to  conform  the  facts  to  the  opinion 
which  the  judge  holding  such  term  may  entertain  of  the  case.  It 
was  not  the  practice  in  chancery  for  the  court  to  reverse  or  alter 
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the  finding  of  the  facts  made  by  a  master.  The  practice  was  to 
refer  back  to  the  master  to  amend  his  report  according  to  the  excep- 
tions as  Allowed.  {Demott  v.  Bmaony  4  Edw.,  297,  307  ;  ClarJc  v. 
WiUoughhy^  1  Barb.  Oh.,  68.)  If  incorrect  in  part,  it  might  be 
recommitted  for  correction  of  errors  and  established  as  to  the 
residue.  {Gallender  v.  Coagrovey  17  Oonn.,  2.)  The  most  a  Court 
of  Chancery  would  do  was  to  correct  mere  errors  of  calculation. 
{JJUoa  Ins.  Co,  v.  Lynchj  2  Barb.  Ch.,  573.)  The  devise  of  real 
estate  to  Hiram  B.  B.  Thurber  lapsed  by  the  death  of  said  Hiram 
before  the  death  of  testator.  At  common  law  all  devises  lapse  by 
death  of  the  devisee  before  the  testator.  (2  Black.  Com.,  513 ; 
ChryaUe  v.  Phyfe^  22  Barb.,  195 ;  Campbell  v.  Rawdon^  19  id., 
499 ;  Biahop  v.  Bishop^  4  Hill,  138 ;  V<m  Bwm  v.  Dash^  30 
K  Y.,  393.) 

Eohjoard  C.  James  for  the  respondents.  The  appellants  never 
had  any  interest  whatever  in  the  property  in  question.  At  the 
time  this  will  was  made,  Hiram  B.  B.  Thurber  had  ten  children 
living  on  the  adjoining  farm.  They  answered  the  description  of 
the  words  "  and  his  heira,"  and  as  such  took  a  vested  remainder 
under  this  devisa  {Moore  v.  Zittel,  4:1  N.  Y.,  66;  Sheridan  v. 
Rouae^  4  Abb.  Ct.  of  App.  Dec,  218 ;  4  Keyes,  569 ;  Houae  v. 
Jackson,  50  N.  Y.,  161,  165 ;  Campbell  v.  Rawdon,  18  id.,  412 ; 
Chinn  V.  Keith,  4  N.  Y.  S.  C,  126 ;  VannoradaU  v.  Vandeventer,  51 
Barb.,  137;  Eeard  v.  Horton,  1  Denio,  165.)  The  word  "  heirs" 
will  be  construed  "children"  whenever  that  appears  to  be  the 
intention  of  the  testator.  {Taggart  v.  Murray,  53  N.  Y.,  233, 
238 ;  Bundy  v.  Bundy,  38  id.,  410,  421 ;  Kiah  v.  Gh^enier,  56  id., 
220 ;  PrindU  v.  Beveridge,  7  Lans.,  225.)  Even  at  common  law, 
a  devise  to  "A  and  his  children"  vested  an  estate  in  them  as  a  class 
with  their  father,  if  he  had  any  children  living  at  the  time.  (  Wild'a 
Case,  6  Coke,  17;  Oa;tea  v.  Jackaon,  2  Strange,  1172;  Ex  parte 
WilUa/tna,  1  Jac.  &  Walk.,  91,  note ;  Cook  v.  Cook,  2  Vem.,  545 ; 
In  re  Sandera,  4  Paige,  298,  297;  Hannan  v.  Oabom,  id,  336, 
341,  etc. ;  O'Brim  v.  Heney,  2  Edw.  Ch.,  242,  248,  249.)  It  is 
quite  immaterial  in  this  case,  whether  the  estate  in  remainder  in 
the  Kelsey  T.  Thurber  half,  passed  to  the  heirs  of  the  adopted  son 
or  to  the  heirs  of  the  testator,  for  it  is  expressly  charged  with  the 


Digitized  by 


Google 


724  THURBER  V.  CHAMBERS. 

Third  Department,  June  Term,  1875. 

money  legacies,  and  mortgaged  for  the  support  of  Elsie  Whitney, 
and  these  claims  amount  to  nearly  double  the  sum  which  it  pro- 
duced on  the  sale.  There  is  nothing  left  for  the  owners  of  the  fee. 
The  support  of  Elsie  Whitney  is  charged  upon  the  estate  devised, 
and  not  on  the  devisee ;  upon  the  remainder,  and  not  on  the  life 
estate ;  and  it,  togetlier  with  the  legacies,  is  declared  to  be  a  mort- 
gage on  such  estate  in  remainder.  {Godard  v.  Pomeroy^  36  Barb., 
546;  Bi/rdaaU  v.  Hewlett^  1  Paige,  32;  Hogeboom  v.  HaU^  24 
Wend.,  146.)  "An  equitable  mortgage  may  be  created  by  any 
writing  from  which  the  intention  to  create  it  may  be  shown." 
{Chase  v.  Peck^  31  N.  Y.,  681,  583.)  The  obligation  to  pay  it  is 
imposed  by  statute  upon  the  devisee  or  heir,  and  not  on  the  per- 
sonal representatives.  (1  R.  S.,  749,  §  4.)  If  the  devise  did  not 
lapse  the  plaintiff  is  entitled  to  pay  on  the  principle  of  contribu- 
tion. {Stevens  v.  Cooper ^  1  Johns.  Ch.,  425,  430 ;  Cheesebrough  v. 
MiUard^  id.,  400.)  But  if  the  devise  lapsed,  equity  does  not 
allow  the  heirs  to  take  the  land  and  defraud  the  plaintiff  of  all 
compensation.  In  such  case  the  party  who  has  paid  the  mortgage 
is  entitled  to  enforce  the  lien,  on  the  principle  of  equitable  assign- 
ment or  subrogation.  (1  H.  &  W.  Lead.  Cas.  in  Eq.  [3d  ed.],  162- 
166;  2  id.,  230,  231 ;  Matthews  v.  Aiken,  1  N.  Y.,  595,  600,  604, 
605 ;  Carter  v.  Janes,  5  Wend.,  193 ;  Croft  v.  Poole,  9  Watts,  451, 
456.) 

Lbasned,  p.  J. : 

Kelsey  T.  Thurber,  in  1850,  made  his  will.  Ist.  He  gave  his  per- 
sonal estate  to  his  wife.  2d.  He  gave  her  a  life  estate  in  his  land. 
3d.  He  gave  as  follows  :  "  At  the  decease  of  my  said  wife  I  give, 
devise  and  bequeath  to  my  adopted  son  Hiram  B.  B.  Thurber  and 
his  heirs,  all  the  real  estate  of  which  I  may  die  seized,  so  that  at  my 
wife's  death  he  and  his  heirs  shall  be  seized  thereof  in  fee."  4th. 
He  gave  some  small  legacies,  and  charged  them  and  the  support  of 
Elsie  Whitney  on  "  the  estate  hereby  devised  to  Hiram  B.  B. 
Thurber."  6th.  In  case  he  should  survive  his  wife,  he  gave  all 
his  estate,  real  and  personal,  "  to  my  said  adopted  son  Hiram  B.  B. 
Thurber  and  his  heirs,"  subject  to  said  charges. 

Hiram  B.  B.  Thurber  died  in  1861,  leaving  ten  children,  of 
whom  plaintiff  is  one.    Kelsey  T.  Thurber  died  in  1857.    His 
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heirs  at  law  are  the  descendants  of  four  sisters,  who  are  parties  to 
this  action.  Hiram  B.  B.  Thurber  was  no  blood  relation  to 
Kelsey  T.  Thurber. 

The  heirs  at  law  of  Kelsey  T.  Thurber  claim  that  the  devise  to 
Hiram  B.  B.  Thurber  lapsed  by  his  death  before  the  testator.  The 
plaintiff  claims  that  it  did  not.  The  Special  Term  held  that  the 
words,  "  and  his  heirs,"  meant  **and  his  children ;  "  that  they  were 
intended  to  designate  the  ten  children  of  Hiram  B.  B,  Thurber, 
then  living,  and  to  vest  an  estate  in  them  as  a  class  with  their 
father.  And  the  Special  Term  held  the  devise  did  not  lapse  by 
the  death  of  Hiram  B.  B.  Thurber,  but  that  it  vested  in  his  children, 
and  that  the  heirs  of  the  testator  took  nothing. 

There  is  no  evidence  what  children  of  Hiram  B.  B.  Thurber 
were  living  when  the  will  was  executed.  One  of  his  children  died 
before  the  testator.  Hiram  B.  B.  Thurber  was  not  a  descendant 
of  the  testator.  There  is  no  question,  then,  that  the  devise  was 
not  prevented  from  lapsing  by  the  statute.  (2  E.  S.,  [m.  p.]  66, 
§  47 ;   Van  Beuren  v.  Dash,  30  N.  T.,  393.) 

The  common  mode  cf  expressing  a  devise,  or  a  grant  in  fee, 

whether  it  be  a  fee  simple,  or  a  fee  in  remainder,  is  to  devise  or 

grant  to  A  and  his  heirs.     It  was  by  statute  that  the  use  of  the 

word  "  heirs  "  became  unnecessary.     (1  R.  S.,  [m.  p.]  748,  §  1 ; 

Va/nderzee  v.  Vamderzee^  36  N.  T.,  231.) 

If  Hiram  B.  B.  Thurber  had  survived  the  testator,  it  does  not 
seem  to  me  that  any  one  would  have  doubted  that  he  took  a  fee  in 
remainder  after  the  widow.  In  the  case  of  his  thus  surviving,  it 
would  have  been,  as  I  think,  impossible  to  hold  that  he  and  his  ten 
children  took  an  estate  in  common  in  the  remainder.  It  is  true  that 
in  this  view  of  the  case,  the  words,  "  and  his  heirs,"  are  surplusage. 
But  the  experience  of  every  lawyer  tells  him  that  their  use  is  more 
common  than  their  disuse,  when  a  fee  is  to  be  devised  or  conveyed. 
And  this  is  especially  true  when  the  draughtsman's  experience 
goes  back  of  the  Revised  Statutes.  There  are  cases  in  which  a 
testator  has  plainly  used  the  word  "heirs"  with  the  meaning  of 
children.     But  they  are  cases  very  different  from  the  present. 

In  Bundy  v.  Bundy  (38  N.  Y.,  410),  the  devise  was  to  C,  "and 
in  case  the  said  C  should  die  without  heirs,"  then  to  certain  per- 
sons.    And  the  question  was,  whether  the  testator  probably  meant 
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lineal  heirs,  or  collateral  as  well  as  lineal.  And  it  was  held  that 
he  meant  lineal  heirs  or  descendants.  And  the  reason  given  was, 
that,  in  another  similar  clause  in  the  will,  the  devise  over  was  to 
the  collateral  heirs  of  the  devisee ;  and  they  could  not  therefore 
have  been  intended  by  the  words,  '^  die  without  heirs." 

In  Vanrwrsdall  v.  Van  Deventer  (51  Barb.,  137),  a  testator 
devised  '^  to  the  legal  heirs  of  A,  deceased,"  and,  in  a  subsequent 
clause,  "  to  the  heirs  of  V.  D."  V.  D.  was  living,  and  it  was  held* 
that  the  devise  was  to  his  children. 

In  Taggart  v.  Murray  (53  N.  Y.,  233),  the  devise  was  to  C,  and 
at  her  death  to  pass  to  her  heirs,  and  if  "  she  leaves  no  heirs,"  to  be 
disposed  of  by  her  will.  It  was  held  that  heirs  meant  issue.  It 
was  not  to  be  supposed  that  the  devisee's  power  over  the  property 
depended  on  the  remote  contingency  of  the  extinction  of  heritable 
blood. 

This  is  not  a  case  which  is  aided  by  the  abolishment  of  the  rule 
in  Shelley's  case.  (1  R.  S.,  [m.  p.]  725,  §  28.)  It  cannot  be  claimed 
that  (after  the  life  estate  of  the  widow),  a  life  estate  was  given  to 
Hiram  B.  B.  Thurber,  and  the  remainder  to  his  heirs.  There  is 
nothing  to  indicate  this.  And,  indeed,  the  Special  Term  did  not 
take  that  view,  but  held  the  devise  to  be  to  Hiram  B.  B.  Thurber 
and  his  children,  as  tenants  in  common.  It  seems  to  me  that  such 
an  intention,  by  which  Hiram  B.  B.  Thurber  and  each  of  his 
children  were  to  have  one  twenty-second  part  of  a  farm  of  about 
170  acres,  could  not  have  been  in  the  mind  of  Kelsey  T.  Thurber. 
It  would  have  been  so  strange  a  disposition  of  the  land,  that,  if  it 
had  been  adopted  by  him,  he  would  have  expressed  it  unmistak- 
ably. 

But  I  do  not  think  that  this  question  is  material  in  the  disposi- 
tion of  this  case.  The  property  has  been  sold.  The  avails  of  the 
half  of  the  real  estate  which  passed  by  the  will  are  only  $2,282.29. 
It  is  found  by  the  referee  that  the  value  of  the  support  of  Elsie 
Whitney  was  $3,416.43.  The  plaintiff  supported  her ;  and  her 
support  was  a  charge  on  the  land ;  and,  on  a  fair  construction,  it 
was  a  charge  on  the  remainder,  after  the  estate  of  the  widow.  I 
think  he  is  equitably  entitled  to  be  paid  from  the  avails,  as  a  quad 
assignee  of  Elsie.  There  remains  nothing  therefore  for  the 
appellants. 
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An  important  question  of  practice  has  arisen  in  this  case.  The 
action  is  for  partition,  and  for  the  enforcement  of  the  equitable 
claim  of  the  plaintiff  to  be  repaid  for  his  support  of  Elsie  Whitney. 
Partition  was  equally  an  equity,  as  a  common-law  proceeding  (2  R. 
S.,  [m.  p.]  329,  §  93,  from  the  Laws  of  1813) ;  and  the  claim  to 
enforce  the  plaintiff's  lien  was  properly  equitable.  Issues  therefore 
were  triable  by  the  court,  and  the  parties  had  no  right  to  a  jury 
trial.  (Code,  254;  McCarty  v.  Edwa/rds,  24  How.,  236.)  In  this 
present  case  there  were  some  issues,  perhaps  not  very  important, 
and  some  defendants,  absentees,  were  in  default.  The  proper  course, 
therefore,  as  to  the  absent  defendants,  was  a  reference  under  Rules 
79  and  80.  As  to  the  issues,  by  consent  of  parties,  the  referee  was 
to  take  proof  of  the  respective  parties,  and  to  report  with  his  find- 
ings of  fact. 

By  reference  to  section  254,  it  will  be  seen  that,  in  equity  cases, 
the  court  may  order  the  issue,  or  any  question  of  fact,  to  be  tried 
by  a  jury.  This  is  a  practice  corresponding  to  the  old  feigned 
issue  in  chancery.  Or  the  court  may  refer,  as  provided  in  sections 
270,  271.  Section  271  provides  for  compulsory  references,  where 
an  account  is  involved,  and  is  not  of  general  application.  Section 
270  provides  for  references  by  consent.  Therefore,  in  an  equity 
action,  the  court,  by  consent  of  parties,  instead  of  the  feigned  issue 
to'  be  tried  by  a  jury,  may  order  a  reference.  It  is  a  reasonable 
construction  then,  that  the  effect  of  the  referee's  report  in  such  a 
case  —  that  is,  where  he  is  to  report  the  proof  with  his  findings,  in 
an  equity  action  —  should  be  substantially  the  same  with  that  of  a 
verdict  of  a  jury  in  a  similar  action. 

What,  then,  was  the  effect  of  a  verdict,  on  a  feigned  issue  out  of 
chancery?  It  was  simply  to  assist  the  chancellor's  conscience, 
"  The  jury  and  the  verdict  are  things  which  the  court  may  use  or 
let  alone  as  it  sees  good."  {Za/nsing  v.  RuasM,  2  N.  T.,  563  ;  Mar- 
vin  V.  Marvin,  4  Keyes,  9 ;  Armstrong  v.  Armstrong,  3  My.  & 
K.,46.) 

In  the  present  case,  therefore,  although  it  may  not  have  been 
strictly  right  to  "  strike  out "  a  part  of  the  referee's  report,  yet  I 
think  that  tlie  judge  at  the  Special  Term  was  authorized  to  form 
his  own  conclusions  of  fact  and  of  law  upon  the  evidence,  using 
the  referee's  report  as  only  advisory.     {Moore  v.  Metrcfp.  Bank,  55 
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N.  Y.,  41 ;  Brinldey  v.  BrinMey^  56  id.,  192.)    And  the  appeal  to 
the  coart  comes  up  from  the  condasions  of  fact  and  of  law  found 
by  the  judge  at  Special  Term,  and  not  from  the  referee's  report 
The  judgment  should  be  affirmed. 

Present  —  Lbabned,  P.  J.,  and  Boabdman,  J. 

Judgment  affirmed,  with  costs. 


JACOB   CLEARWATER,  Jr.,  Plaintiff,  v.  CTRENIUS  R 
BRILL,  Defendant. 

JBbBecuUon  —  whm  e(mMtie  hound  to  eceecuie  it  —  Procf  of  judgmerU  not  require  in 
acUonfor  wrongful  taking  of  goodi  laded  on. 

A  constable,  haying  an  execution  valid  on  its  face,  and  issuing  from  a  competent 
authority,  is  bound  to  execute  it,  even  if  he  have  knowledge  of  facts  rendering 
the  execution  void. 

A  constable,  being  in  actual  possession  of  goods  by  virtue  of  executions  valid 
on  their  face,  is  not  bound,  in  order  to  maintain  an  action  against  a  stranger  for 
taking  the  goods,  to  prove  the  judgment.    Proof  of  the  execution  is  sufficient. 

Sort  V.  Camp  (16  Wend.,  662)  explained. 

This  case  came  before  the  General  Term,  under  an  order  made  at 
the  Ulster  Circuit,  directing  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  court.  The  action  was  for  the  wrongful  taking  from 
the  plaintiff,  a  constable,  certain  personal  property,  held  by  him 
under  certain  executions  issued  by  a  justice  of  the  peace  against  one 
Dolson.  The  defendant,  the  sheriff  of  Ulster  county,  avers  that 
he  took  the  same  by  virtue  of  an  attachment  in  the  Supreme  Court 
against  the  same  Dolson.  On  the  trial  the  plaintiff  gave  in  evi- 
dence five  executions  against  Dolson,  issued  by  a  justice  of  the 
peace,  and  also  proved  the  taking  of  the  property  by  the  defendant, 
and  rested.  The  defendant  gave  in  evidence  the  attachment  issued 
in  the  Supreme  Court  against  Dolson,  and  the  plaintiff  gave  in  evi- 
dence the  affidavits  on  which  it  was  obtained,  to  show  its  invalidity. 
The  defendant  also  gave  in  evidence  the  affidavits  and  proceedings 
and  judgments  under  which  the  executions  in  the  Justice's  Court 
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were  issued,  in  order  to  sliow  the  invalidity  of  the  executions. 
It  was  admitted  that  the  defendant  took  the  property  by  virtue  of 
the  attachment.  There  was  no  dispute  as  to  value,  and,  as  the  case 
presented  only  questions  of  law,  the  court  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  at  General  Term. 

F.  L.  Wesihi'ooky  for  the  plaintiff*  The  motion  for  nonsuit  was 
properly  denied.  The  plaintiff,  having  not  only  levied  on  the 
property,  but  having  taken  and  being  in  the  actual  possession  of  it, 
was  not  required,  in  order  to  maintain  this  action,  to  prove  a  valid 
judgment.  {Baker  v.  MiUer^  6  Johns.,  196 ;  Spoor  v.  Haaiow^ 
8  Wend.,  445  ;  EaH  v.  Carrvp^  16  id.,  569 ;  Joh/nson  v.  Ca/mley^  6 
Seld.,  577,  578.)  The  justice  was  sufficiently  satisfied  of  the  facts 
to  issue  his  warrant,  and  third  parties  cannot  attack  it  collaterally. 
{Bascom  v.  Smithy  31  N.  Y.,  605 ;  Van  AUtyne  v.  Erwine^  1 
Kern.,  340 ;  Reinmiller  v.  SkidmorCy  7  Lans.^  164.)  Besides,  the 
defendant  was  a  stranger  to  those  proceedings,  and  therefore  cannot 
question  their  validity.  {Moore  v.  Graves^  3  N.  H.,  413  ;  laham 
V.  Ketchanty  46  Barb.,  43 ;  Va/n,  Arsdale  v.  Errni^  9  Mo.,  397.) 
The  rule  is  well  settled  that  property,  having  been  taken  into 
possession  by  one  officer,  by  levy  under  attachment  or  execution, 
cannot  be  taken  from  him  by  another  officer  under  another  attach- 
ment or  execution,  and  such  second  taking  is  void,  and  subjects 
such  second  officer  to  suit  for  value  of  property  at  instance  of  the 
the  officer  who  made  first  levy.  {Freema/n  v.  Howey  24  How. 
[tJ.  S.],  460 ;  Moore  v.  OraveSy  3  N.  H.,  414 ;  Vvnton  v.  Brad- 
fordy  13  Mass.,  114 ;  Bohmson  v.  Ensign^  6  Gray,  300 ;  Thompson 
V.  Ma/rchy  14  Mass.,  269 ;  Bmsm  v.  Berry y  65  Barb.,  620.)  The 
defendant's  remedy,  or  that  of  Freer  and  Hasbrouck,  whom  he 
represented,  was  not  by  levy  on  property  already  in  legal  custody 
and  taking  it  out  of  such  custody,  but  by  action  to  remove  the 
alleged  illegal  or  inequitable  obstruction  in  the  way  of  his  levying 
on  and  selling  the  property  in  question,  or  to  reach  its  proceeds  if 
it  had  been  sold.  {McElwain  v.  WiUiSy  9  Wend.,  648, 561 ;  Ba/nk 
V.  Dakiny  51  N.  Y.,  619 ;  Orippen  v.  Hudsony  3  Kern.,  166 ; 
MoGarimey  v.  Bostmcky  32  N.  Y.,  59  ;  Code,  §  232 ;  EeOy  v.  Lcme^ 
42  Barb.,  607 ;  2  R.  S.  [Edm.  ed.],  4,  5,  §  8.) 


M.  ScJioonmakery  for  the  defendant. 
Hun— Vol.  IV.       92 
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Lbasned,  p.  J. : 

It  is  important  to  notice  that,  at  the  time  of  the  alleged  wrong- 
ful taking  of  this  property  by  the  defendant,  the  plaintiff  had 
actual  possession  of  it,  by  virtue  of  five  executions,  each  of  whicli 
was  valid  on  its  face.  Whatever  may  have  been  the  irregularity 
or  imperfection  of  the  proceedings  before  the  justice,  the  constable, 
having  these  executions,  valid  on  their  face,  and  issuing  from  a 
competent  authority,  was  bound  to  execute  them,  and  to  take  the 
property  of  Dolson  {Sa/oacool  v.  Borigkton^  5  Wend.,  170),  even 
if  he  had  known  the  facts  alleged  to  render  the  proceedings  void. 
(People  V.  Wa/rren^  5  Hill,  440.)  Being  thus  in  the  actual  posses- 
sion, by  virtue  of  executions  valid  on  their  face,  the  plaintiff,  in 
order  to  maintain  an  action  against  a  stranger  for  taking  the  goods, 
was  not  obliged  to  prove  the  judgment.  Proof  of  the  execution  was 
sufficient.  {Spoor  v.  IloUand^  8  Wend.,  445.)  And,  therefore, 
as  against  a  stranger  who  takes  the  goods  from  the  constable's  actual 
possession,  the  validity  of  the  judgment  is  not  necessary  to  the 
action.  {^Barker  v.  MiUery  6  Johns.,  196 ;  Blackley  v.  Sheldon^  7 
id.,  32 ;  Coon  v.  Congdm,  12  Wend.,  496). 

This  matter  is  examined  in  the  case  of  -fiorZ  v.  Cainp  (16  Wend., 
662).  In  that  case  it  is  said,  in  general  words,  that  the  rule  pro- 
tecting an  officer  who  acts  under  an  execution  valid  on  its  face, 
is  one  of  protection  merely ;  that  he  is  not  to  be  sustained  and 
protected  in  whatever  actions  he  may  bring.  But  it  will  be  found, 
upon  an  examination  of  that  case,  that  no  actual  possession  was 
taken  by  the  plaintiff.  "He  seems  to  have  rested  his  title  on  his 
own  return  to  void  process."  The  ground  of  the  action  seems 
to  have  been  the  alleged  lien,  acquired  by  the  process  in  the  hands 
of  the  officer ;  and  the  court  says :  "  I  am  aware,  all  this  time, 
that  the  case  might  have  been  differed,  by  showing  an  actual 
prior  possession  in  the  plaintiff."  So  that  nothing  therein  decided 
affects  the  force  of  the  rule  above  stated,  which  is  also  laid  down 
in  Pwrker  v.  Walrod  (16  Wend.,  814). 

If,  then,  the  plaintiff,  by  virtue  of  these  executions,  was  bound 
to  levy  on  property  of  Dolson,  and  to  take  the, same  i&o  his  pos- 
session, it  seems  to  follow  that,  when  he  has  done  this,  and  is  in 
actual  possession,  he  may  maintain  an  action  against  any  one  who 
takes  the  property  from  him,  unless  such  person  shows  a  better 
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title.  In  order  then  for  the  plaintiff  in  the  first  place  to  show  a 
right  to  recover,  it  was  not  necessary  for  him  to  prove  the  proceed- 
ings before  the  justice  and  the  judgment.  The  question  then 
arises,  does  the  defendant  stand  in  such  a  position  that  he  is 
entitled,  as  against  the  plaintiff,  to  show  that  the  proceedings 
before  the  justice  were  void  for  the  insuflSciency  of  the  papers  ? 
It  is  not  pretended  that  these  proceedings  were  fraudulent  as 
against  other  creditors.  There  is  nothing  to  show  that  they  were 
not  taken  in  good  faith.  Dolson,  against  whom  the  proceedings 
were  had,  makes  no  complaint.  If  he  does  not,  why  should  the 
defenr}ant  ? 

In  Jsham  v.  Ketohum  (46  Barb.,  43),  it  was  held  by  the  General 
Term,  that  a  subsequent  attachment  creditor  could  not  move  to  set 
aside  a  prior  attachment  on  the  ground  that  it  was  irregularly 
issued ;  and  the  reason  given  is,  that  "  if  the  defendant  in  the  action 
choose  to  waive  such  irregularity,  and  thus  in  effect  secure  the  pay- 
ment of  the  debts  on  which  the  first  actions  were  brought,  what 
had  the  plaintiff  in  the  last  two  actions  to  do  with  that." 

It  is  true  that  in  that  case  the  attachments  spoken  of  were  issued 
under  the  Code  in  an  action.  Therefore  the  court  speak  of  the 
attachments  being  irregular y  and  not  of  their  being  void.  But  the 
general  principle  is  affirmed,  that  the  subsequent  attaching  creditor 
cannot  take  advantage  of  defects  which  would  be  fatal  as  against 
the  debtor.  So  in  Bascom  v.  Smith  (31  N.  Y.,  595),  in  speaking 
of  an  affidavit  in  a  case  similar  to  the  present,  an  affidavit  plainly 
insufficient,  the  court  say :  "  As  against  third  parties  the  affidavit 
is  sufficient  to  sustain  the  jurisdiction  of  the  justice."  By  this 
qualification  it  is  implied  that  an  affidavit  which  would  not  give 
jurisdiction  as  against  the  defendant  in  the  proceedings,  may  be 
sufficient  as  against  others.  In  Glapp  v.  Chaves  (26  N.  T.,  418) 
there  is  an  attempt  to  distinguish  between  an  irregularity  and  a 
nullity ;  and  it  is  said  that  if  the  party  can  waive  the  objection,  it 
amounts  to  an  irregularity ;  if  he  cannot,  it  is  a  nullity.  There 
would  be  no  doubt  that  if  Dolson  had  appeared  on  the  return  day 
of  the  attachment  and  answered  without  objection,  he  would  have 
waived  the  defect.  {Stevens  v.  Benton^  2  Lans.,  156;  MaloneY. 
Cla^ky  2  Hill,  657.)  In  this  view  of  the  case  there  is  nothing  to 
conflict  with  the  doctrine,  that,  on  a  question  as  to  the  title  of  the 
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property  in  question,  between  a  purchaser  at  the  constable's  sale 
and  Dolson  himself,  tlie  safficiency  of  the  affidavits  to  give  jnris- 
diction  might  be  raised.  The  difference  between  that  case  and  the 
present  is,  that  the  defendant  here  is  not  aathorized  to  pat  himself 
in  Dolson's  place,  and  to  say  that  the  defects  in  the  affidavits  shall 
not  be  waived.  He  does  not  represent  Dolson,  but  other  creditors 
of  Dolson. 

The  case  of  Rinchey  v.  St/ryker  (28  N.  Y.,  45)  is  not  in  conflict 
with  these  views.  That  only  holds  that  a  sheriflf,  who  has  attached 
goods,  may  show  that  the  title  of  a  plaintiff,  claiming  by  assign- 
ment from  the  defendant  in  the  attachment,  is  fraudulent  as  ^against 
the  attaching  creditor.  That  decision  belongs  to  an  entirely  differ- 
ent class  of  cases  from  the  present. 

There  is  another  point  in  this  case,  and  that  is,  that,  inasmuch  as 
the  property  was  in  the  hands  of  an  officer  by  levy  under  execu- 
tion, no  other  officer  has  a  right  to  take  it  away,  although  he  may 
levy.  {Benson  v.  Berry ^  55  Barb.,  620;  Freeman  v.  Rowe^  24 
How.  [U.  S.],  450 ;  Peck  v.  Jenneas^  7  id.,  624.)  This  seems  to  be 
a  wise  principle  to  prevent  confusion  or  unseemly  strife.  But 
without  passing  on  this  point,  we  prefer  to  rest  our  decision  on  the 
other  ground,  that  the  defendant,  as  an  officer  with  attachments 
against  Dolson,  had  not  a  right  to  show,  as  against  the  plaintiff, 
who  was  in  actual  possession  of  the  goods  by  virtue  of  executions 
against  Dolson,  that  the  affidavits  on  which  the  proceedings  were 
based  were  defective,  although  the  defect  was  such  that  Dolson 
might  claim  that  the  proceedings  were  void. 

The  plaintiff  must  have  judgment  on  the  verdict. 

Present — Learned,  P.  J.,  Boabdman  and  James,  JJ^ 
Judgment  ordered  for  plaintiff  on  the  verdict,  with  costs. 
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SARAH   C.    HAYES,   Respondent,  v.   MICHAEL  PHELAN, 

Appellant. 

Laws  of  1878,  chap,  646  —  token  action  Ues  under,  agaimt  vendor  €f  intoxicatinQ 

Uquor. 

A  complaint,  alleging  that  the  death  of  plaintiff's  husband  was  caused  by  intoxi- 
cation, caused  by  liquors  sold  to  him  by  defendant,  and  that  by  his  death  plain- 
tiff had  'sustained  damages,  in  being  deprived  of  the  companionship  of  her 
husband  and  of  the  customary  support  and  maintenance  of  herself  and  children, 
does  not  state  a  cause  of  action  under  chapter  646  of  the  Laws  of  1878. 

The  meaning  of  the  statute  is  to  thrOw  the  responsibility  for  injuilous  acts  of  an 
mloxicated  person  on  the  vendor  or  giver  of  the  intoxicating  liquor,  but  not  to 
make  him  liable  for  all  results  arising  from  the  sale  or  gift  of  the  liquor. 

A  right  of  action  exists  against  the  vendor  or  giver  of  the  liquor  only  in  cases 
where  it  lies  also  against  the  intoxicated  person. 

A  statute  should  receive  a  strict  construction,  which  imposes  a  liability  for  injuries 
indirectly,  if  at  all,  occasioned  by  an  act  which  is  not  forbidden  by  law. 

Appeal  from  an  order  overruling  a  demurrer  to  the  complaint. 

A.  Schoonmaker^  Jr.^  for  the  appellant.  It  is  a  fundamental  rule 
of  law  that  no  person  is  liable  in  damages  for  the  necessary  or  nat- 
ural consequences  of  a  lawful  act.  {Raddiff^a  UxeciUors  v.  Mayor^ 
etc.,  4  Comst.,  185 ;  BeUinger  v.  iT.  F.  C.  JR.  JR.  Co.,  23  N.  Y., 
43,  47;  Selden  v.  Dd.  and  Hud.  Canal  Co.,  29  id.,  634,  642 ;  JKeln 
linger  v.  Forty-seoond  St.  R.  R.  Co.,  60  id.,  206,  210 ;  Tovmsend 
V.  JV.  Y.  C.  R.  R.  Co.,  56  id.,  295.)  There  is  no  allegation  that 
the  earnings  of  the  deceased  were  applied  by  him  to  the  support  of 
his  wife,  nor  that  the  plaintiff  had  any  title  to  such  earnings,  nor 
that  if  plaintiff  had  lived  he  would  have  earned  anything,  or  that 
such  conjectural  earnings  would  have  belonged  to  the  wife,  or  have 
been  applied  to  her  support ;  nor  is  the  amount  or  nature  of  his 
earnings  anywhere  alleged.  {Schneider  v.  Hosier,  21  Ohio,  98.) 
The  complaint  does  not  show  where  the  sale  of  liquor  was  made ; 
whether  in  the  State  of  New  York  or  out  of  it.  This  is  a  juris- 
dictional fact  and  must  affirmatively  appear.  {Beach  v.  Bay  State 
Co.,  30. Barb.,  433;  Whitfield  w.  Panama  R,  R.  Co.,  23  N.  Y., 
465.)  The  act  does  not  contemplate  nor  create  a  cause  of  action 
founded  on  the  death  of  any  of  the  persons  named  therein.     The 
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act  is  in  derogation  of  the  common  law,  and  must  be  strictly  con- 
strued. {Freese  v.  Trippy  Chic.  Leg.  News,  Aug.  1, 1874;  cited  5 
N.  Y.  S.  C,  106.)  The  damages  claimed  as  the  result  of  plain- 
tiff's husband's  death  are  of  two  kinds :  1.  Loss  of  companion- 
ship and  society,  and  the  grief  and  distress  of  mind  thus  produced. 
2.  Loss  of  means  of  support.  The  first  class  of  damages  finds  no 
sort  of  warrant  in  the  statute,  and  has  been  adjudged  not  to  be 
recoverable  in  the  Illinois  case,  before  cited,  of  Freese  v.  Tripp. 
The  second  class  —  "  means  of  support "  —  the  statute  provides 
for.  What  is  meant  by  this  phrase?  The  plaintiff  says,  the 
earnings  of  the  husband,  and  must  maintain  that  proposition.  In 
Ohio  such  a  loose  construction  has  been  approved.  {Schneider  v. 
Hosier,  21  Ohio,  98.)  But  in  the  State  of  New  York  no  such 
transcendental  and  socialistic  construction  can  be  sanctioned.  The 
act  cannot  be  presumed  to  cont^nplate  damages  under  this  descrip- 
tion, which  have  no  foundation  in  common  sense  or  in  law.  By 
"means  of  support"  the  act  can  only  refer  to  something  which 
belongs  to  the  party  thus  injured,  or  to  which  he  is  entitled  by  law ; 
which  he  can  control  and  sue  for  in  an  ordinary  action.  The  hus- 
band's earnings  do  not  belong  to  the  wife  in  any  legal  sense. 
{KUbum  V.  Coe,  48  How.  Pr.,  144-147;  3  R.  S.  [5th  ed.],  746, 
§  1 ;  Jfash  V.  BtcsaeUj  5  Barb.,  556.)  The  fact  that  under  certain 
circumstances  the  husband  may  be  compelled  to  support  his  wife 
does  not  help  the  case.  That  gives  her  no  title  to  his  property. 
{TiUey  V.  The  Hud.  R.  R.  R.  Co.,  24  N.  Y.,  471.) 

JH.  Schoonmaker,  for  the  respondent.  The  relation  of  wife ;  the 
dependence  upon  her  husband  for  support ;  the  sale  of  liquor  by 
defendant ;  intoxication  caused  thereby ;  death  caused  by  such 
intoxication,  and  injury  to  her  means  of  support  resulting  there- 
from, are  all  alleged  and  plainly  stated  in  the  complaint.  Such 
statement  covers  all  the  grounds  specified  in  the  statute  as  necessary 
for  the  maintenance  of  the  action.  It  is  not  necessary  that  the  sale 
of  liquor  should  be  alleged  in  the  complaint  to  be  an  illegal  sale. 
{Baker  v.  Pope,  5  N.  Y.  S.  C,  103.)  The  statute  is  applicable, 
and  the  right  of  action  thereunder  accrues  to  the  wife  in  a  case  such 
as  this,  where  death  is  the  result  of  the  intoxication,  and  is  not  con- 
fined to  cases  where  an  injury  has  been  received  not  producing 


Digitized  by 


Google 


HAYES  V,  PHELAN.  735 

Third  Dbfartment,  June  Term,  1875. 

death.  The  statute  makes  no  such  restriction ;  the  cause  of  action 
is  given  for  the  damages  sustained  by  reason  of  the  intoxication. 
The  statute  expressly  provides  and  sets  up  the  deprivation  of  sup- 
port and  maintenance  as  a  cause  of  action  in  behalf  of  the  wife, 
and  we  allege  such  injury. 

Leabned,  p.  J. : 

The  substance  of  the  complaint  is,  that  Andrew  B.  Hayes,  the 
plaintiffs  husband,  died  early  in  the  morning  of  July  5,  1874 ; 
that  he  was  intoxicated  in  the  evening  and  night  of  July  fourth  ; 
that  his  death  "  was  occasioned  or  caused  in  whole  or  in  part  by 
such  intoxication  ; "  that  the  defendant,  by  the  sale  and  delivery  to 
said  Hayes,  on  the  evening  or  night  of  July  fourth,  of  intoxicating 
liquors,  caused,  in  whole  or  in  part,  such  intoxication ;  that  by 
means  of  such  death  plaintiff  has  sustained  damages,  in  being 
deprived  of  the  companionship  of  her  husband,  and  of  the  custom- 
ary support  and  maintenance  of  herself  and  children. 

This  is  a  statutory  action,  under  Laws  of  1873,  chapter  646.  No 
injury  to  person  or  property  is  alleged.  No  injury  by  an  intoxi- 
cated person  is  alleged.  Deprivation  of  companionship  is  not  by 
the  statute  a  ground  of  action.  The  claim  here  must  be  that,  by 
the  death  of  the  husband,  a  wife  is  "  injured  in  means  of  support." 
Condensing  the  language  of  the  statute  (as  it  is  claimed  to  be  appli- 
cable to  this  case),  we  have :  Every  person  who  shall  be  injured 
in  means  of  support,  in  consequence  of  the  intoxication  of  any 
person,  shall  have  a  right  of  action  against  any  person  who  shall, 
by  selling  or  giving  away  intoxicating  liquors,  cause  the  intoxica- 
tion, in  whole  or  in  part,  of  such  person.  The  statute  has  been 
held  by  this  court  to  be  constitutional.  {Baker  v.  Pope^  5  N.  Y. 
S.  C,  102.)  It  does  not  make  the  liability  to  depend  on  the 
unlawfulness  of  the  sale.  And  no  statute  has  declared  giving 
away  liquor  to  be  unlawful.  It  follows,  therefore,  that,  by  this 
statute,  the  man  who  has  done  a  lawful  act,  is  required  to  pay  dam- 
ages for  injuries  which  are  not  even  caused  thereby.  This  pecul- 
iarity is  still  more  striking,  in  that  the  owner  of  the  building  in 
which  the  liquor  is  sold,  is  made  liable  for  these  injuries.  It  may 
at  least  be  said  that  this  statute  is  in  derogation  of  common  law, 
and  should  be  construed  strictly.  Any  statute  should  receive  a 
strict  construction,  which  imposes  a  liability  for  injuries  indirectly, 
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if  at  all,  occasioned  by  an  act  which  is  not  forbidden  by  law.  The 
question  here  is  not  whether  a  cause  of  action,  arising  during  the 
life  of  the  husband,  would  be  lost  by  his  death.  The  death  is  the 
alleged  injury.  No  previous  loss  of  means  of  support  is  allied. 
None  could  have  occurred.  The  complaint  says,  '^  that  by  means 
of  such  deaths  etc.,  this  plaintiff  hath  sustained,''  etc.  We  have  a 
statutory  provision,  giving  a  right  of  action  in  the  case  of  death  by 
wrongful  act.  (Laws  1847,  chap.  256.)  That  act  and  the  amend- 
ments thereto  provide  who  shall  have  such  right  of  action,  and  its 
extent,  and  for  whose  benefit.  That  action  must  be  brought  by 
the  personal  representatives,  and  must  be  based  on  a  wrong  com- 
mitted. If  the  present  action  will  lie,  three  more  like  it  (one  for 
each  child)  may  be  brought ;  there  is  no  limit  to  the  amount  of 
recovery ;  afnd  the  defendant  is  liable,  although  he  has  done  nothing 
unlawful.  It  should  need  unmistakable  language  in  the  statute  to 
justify  this  result.  The  statute  says  that  every  person  who  shall 
be  injured  in  person  or  property,  or  means  of  support,  by  any 
intoxicated  person,  or  in  consequence  of  the  intoxication  of  any 
person,  shall,  etc.  Now,  certainly,  to  be  injured  in  person  by  an 
intoxicated  person,  or  in  consequence  of  the  intoxication  of  any 
person,  implies  that  a  wrongful  act  is  done  to  the  party  suffering 
the  injury.  So,  too,  injury  in  property  implies  that  a  wrongful  act 
is  done  in  respect  to  the  property.  Mere  loss  of  property,  unaccom- 
panied by  any  wrongful  act,  cannot  come  under  the  head  of  injury. 
One  who  can  be  said  to  be  injured  in  person  or  property  by  an 
intoxicated  person,  must  then  be  one  who  has  a  right  of  action 
therefor  against  such  intoxicated  person.  So,  too,  one  who  is 
injured  in  person  or  property,  in  consequence  of  the  intoxication 
of  a  person,  must  be  one  who  has  a  right  of  action  therefor  against 
such  person.  Otherwise,  the  loss  sustained  would  be  what  is  called 
darmium  absqvs  injuria.  The  same  meaning,  too,  must  apply  to 
the  expression,  injured  in  means  of  support  by  an  intoxicated  per- 
son, or  in  consequence  of  the  intoxication  of  a  person.  That  is  to 
say,  one  who  can  be  said  to  be  injured  in  means  of  support  by  an 
intoxicated  person,  is  one  who  has  a  right  of  action  against  such 
person  for  such  injury.  And  one  who  is  injured  in  means  of  sup- 
port, in  consequence  of  the  intoxication  of  a  person,  is  one  who  has 
a  right  of  action  therefor  against  such  person. 
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What  then  is  the  meaning  of  the  statute  ?  This :  It  is  intended 
to  throw  the  responsibility  for  injurious  acts  back  to  what  is  con- 
sidered to  be  the  original  cause.  It  seeks  to  make  the  vendor  or 
giver  responsible  for  the  injurious  acts  of  the  intoxicated  person. 
In  other  words,  the  remote  cause,  that  is,  the  vendor  or  the  giver, 
is  declared  to  be  liable  to  make  compensation  for  injuries,  for  which, 
previously,  the  proximate  cause  only,  that  is,  the  intoxicated  person, 
was  responsible.  The  statute  was  not  intended  to  make  those  acts 
"  injuries,"  which  had  previously  not  been  such,  but  it  intended 
to  fasten  the  responsibility  for  these  injuries  on  the  vendor  or  giver 
of  the  liquor,  instead  of  leaving  it  solely  on  the  intoxicated  man. 

Thus,  the  kind  of  acts  for  which  a  right  of  action  exists  is  not 
increased.  Only  there  is  an  increase  of  the  persons  against  whom 
the  actions  may  be  brought.  Therefojie,  the  statute,  without  speci- 
fying in  detail  for  what  acts  of  an  intoxicated  person,  or  for  what 
acts  done  in  consequence  of  intoxication,  the  vendor  or  giver  is 
liable,  says  that  when  a  person  is  "  injured  "  (meaning  by  this  when 
he  has  suffered  a  wrongful  act,  or  one  for  which  he  might  have 
maintained  an  action  against  the  doer),  then  the  sufferer  may  go 
back  of  the  doer  of  the  act,  and  may  seek  redress  from  the  vendor 
whose  sale  of  liquor  was  the  remote  cause.  If  this  be  not  the  cor- 
rect meaning  of  the  statute  —  if  the  phrase,  injured  in  person  or 
property  or  means  of  support  is  not  to  be  construed  to  mean  such 
loss  as,  aside  from  the  statute,  is  caused  by  wrongful  acts  —  then  the 
statute  is  utterly  vague.  This  construction  appears  to  be  in  har- 
mony with  the  ideas  which  led  to  the  passage  of  the  statute.  It 
was  seen  that  intoxicated  men  often  committed  great  wrongs  for 
which  they  were  utterly  unable  pecuniarily  to  respond,  and  that 
great  injury  was  often  occasioned  in  consequence  of  their  intoxica- 
tion, which  they  could  not  make  good  in  damages.  And  it  was 
thought  reasonable  that  the  vendor  who  sold,  as  well  as  the  drunk- 
ard who  drank,  should  be  liable  to  an  action  for  what  were  "  inju- 
ries "  in  the  legal  sense.  We  take,  then,  the  word  "  injured "  to 
imply  a  wrong,  in  the  legal  sense  of  the  word,  done  by  the  intoxi- 
cated person,  or  done  in  consequence  of  intoxication ;  and  in  that 
sense  this  plaintiff  has  not  been  injured.  "  The  parent  cannot,  at 
common  law,  recover  for  the  loss  of  the  services  of  his  child,  nor 
the  wife  or  child  for  the  loss  of  the  care,  support  and  nurture  of 
Hun— VoTh  IV.  93 
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the  husband  or  father,  where  the  death  has  been  brought  about  bj 
the  act  of  another,  whether  negligent  or  willful."  Green  v. 
Hudson  R.  li.  R.  Co.  (2  Keyes,  294;  S.  C,  28  Barb.,  9),  where 
the  court  say :  "  The  mere  death  of  a  human  being  cannot  be  com- 
plained of  as  a  civil  injury,  to  be  compensated  in  damages."  If, 
then,  the  plaintiff's  husband,  being  sober,  had  been  killed  by  a 
person  who  was  intoxicated,  the  plaintiff  would  have  had  no  right 
of  action  for  such  death  against  that  intoxicated  person.  Would  it 
be  reasonable  to  construe  the  statute  that,  although  she  had  no  right 
of  action  against  the  intoxicated  person  for  the  loss,  yet  she  has 
such  an  action  against  the  vendor  who  sold  the  liquor  which 
remotely  caused  the  loss  ?  The  death  of  the  plaintiff's,  husband 
was  not,  therefore,  a  civil  injury.  And  this  statute  makes  the 
vendor  and  giver  of  liquor .  liable  only  for  civil  injuries  caused,  or 
supposed  to  be  caused,  remotely  by  the  sale  or  giving  away  by  them 
of  liquors. 

It  is  not,  probably,  necessary  to  pass  on  the  question,  whether  in 
any  case  the  wages  of  a  husband  can  be  said  to  be  the  wife^s 
means  of  support,  in  the  sense  that  they  belong  to  her,  and  that  a 
diminution  thereof  gives  her  a  right  of  action.  That  view  was 
taken  in  Schneider  v.  Hosier  (21  Ohio  St.,  98),  where  the  court 
held  that,  as  the  husband  was  tnorally  and  legally  bound  to  support 
his  wife,  she  had  a  pecuniary  interest  in  his  resources.  That  reason- 
ing, if  carried  out  consistently,  would  seem  to  result  in  the  doctrine 
that  the  wife  had  an  interest  in  the  property  of  the  husband,  so 
that  she  could  maintain  an  action  for  injury  to  his  property.  For 
he  is  bound  to  support  her  as  much  out  of  his  property  as  out  of 
his  wages.  It  would  seem  also  to  result  in  the  further  doctrine 
that  a  creditor  was  injured  in  " means  of  support"  by  the  intoxica- 
tion of  a  debtor.  For  the  debUn*  is  as  much  legally  and  morally 
bound  to  pay  his  creditor  as  to  support  his  wife.  But,  without 
passing  on  that  question,  for  the  reasons  given  above,  the  demurrer 
should  be  sustained. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  J  J. 

Order  overruling  demurrer  reversed,  with  fen  dollars  costs,  and 
demurrer  sustained,  with  leave  to  plaintiff  to  amend  on  usual  terms. 
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GEORGE  0.  CHIPM AN  and  others,  Appellants,  v.  CHARLES 
0.  MONTGOMERY,  Sukvivinq  Administratok,  eto.,  and 
0THEB8,  Respondents. 

Omgiruetion  qf  leiU — w7u>  cannot  maintain  acUonfor — Executor — wTien  charge- 
dMe  as  trustee  of  personal  estate, 

A  mere  pecuniary  legatee  cannot  maintain  an  action  to  obtain  a  judicial  construc- 
tion of  a  will.  He  should  sue  for  his  legacy,  or  take  proceedings  before  the  sur- 
rogate to  compel  the  payment  of  it 

An  heir  at  law  or  devisee,  claiming  a  mere  legal  estate,  cannot  come  into  a  court 
of  equity  to  ask  a  construction  of  a  will.    He  should  bring  ejectment. 

If,  in  any  case,  an  action  to  obtain  a  judicial  construction  of  a  will  can  be  main- 
tained by  one  entitled  as  distributee,  against  an  executor  holding  personal  prop- 
erty, on  the  ground  that  the  same  is  held  by  him  in  trust  for  the  persons  to 
whom  it  is  bequeathed  by  the  will,  and,  so  far  as  these  bequests  are  invalid,  for 
the  distributees,  under  the  statute,  it  must  be  alleged  in  the  complaint  and  proved 
upon  the  trial  that  the  executor  has  in  his  possession,  when  the  action  is  brought, 
personal  property  held  upon  such  trusts. 

Appeal  from  a  judgment  dismissing  the  complaint  herein, 
entered  upon  the  trial  of  this  action  at  the  Special  Term. 

This  is  an  action  brought  to  obtain  a  judicial  construction  of  the 
will,  or  wills,  of  John  S.  Chipman,  deceased.  The  plaintiffs  are 
some  of  his  heirs  at  law  and  next  of  kin.  Some  of  the  plaintiffs 
are  also  legatees  under  the  will  or  wills.  The  plaintiffs  aver  that 
they  are  in  doubt  as  to  the  true  construction  of  the  wills,  and  as  to 
the  validity  of  the  bequests  and  devises,  and  as  to  the  rights  of  the 
parties.  They  pray  a  judicial  construction,  and  an  accounting, 
and,  pending  the  action,  an  injunction.  • 

John  S.  Chipman  duly  made  a  will,  dated  December  28,  1854, 
and  another,  dated  September  14,  1860.  Each  of  these  disposed 
of  the  whole  of  his  property.  In  the  general  scope,  that  is,  except 
a  modification  as  to  legacies  and  the  use  of  the  word  "  heirs  "  in 
one  place  in  the  second  will,  the  two  wills  are  the  same.  A  codi- 
cil to  the  latter  modifies  a  legacy.  The  testator  died  September 
10,  1862.     The  wills  and  codicil  were  proved  October  22,  1860. 

By  the  first  will  several  of  the  plaintiffs  had  pecuniary  legacies 
given  to  them  severally.  By  the  second,  legacies  were  given  to 
these  plaintiffs,  of  amounts  different  from  those  in  the  former  will. 
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One  legacy  was  omitted,  and  a  pecuniary  legacy  was  given  to 
another  of  the  plaintiffs.  The  executrix,  in  two  instances,  paid  the 
larger  legacy ;  once,  a  legacy  given  by  the  first,  and  again,  a  legacy 
given  by  the  second  will.  One  of  the  claims  urged  on  the  argu- 
ment, is,  that  the  court  should  declare  that  these  legacies  were 
cumulative,  and  that  the  legatees  were  entitled  to  both. 

After  the  legacies,  each  of  the  wills  gives* the  residue  of  the  estate 
to  "  my  beloved  wife,  Sarah  R.,  and  to  my  tliree  infant  children, 
Mary,  Harriet  and  Susan  B.,  jointly  *  *  *  to  them  and  their 
heirs  and  issue  forever."  It  provides  for  requiring  from  the  widow 
a  release  of  dower.  It  then  declares :  "  In  case  of  the  death  of  my 
said  wife,  or  of  one  of  the  said  infant  children,  without  issue  from 
said  children,  or  either  of  them,  the  said  property  devised  to  them 
jointly  shall  vest  in  the  survivor  or  survivors  of  them ;  but  in  case 
of  the  death  of  the  four,  without  issue  from  the  children,  the  prop- 
erty shall  vest  in  the  children  by  my  first  wife  or  their  [heirs]  or 
representatives."  Besides  this,  there  is  a  power  to  the  acting  execu- 
tor to  lease  or  sell  real  or  personal  estate,  beneficial  to  the  estate,  or 
necessary  to  the  support  of  the  said  infant  children,  and  a  power  to 
execute  proper  and  necessary  leases  and  conveyances  during  the 
minority  of  said  children. 

At  the  death  of  the  testator,  there  survived  his  widow,  who  died 
intestate  January  3,  1870,  and  the  following  children  and  grand- 
children :  By  his  first  wife,  George  C.  Chipman,  plaintiff,  his  son ; 
Charlotte  C.  Sherman,  plaintiff,  his  daughter ;  Mary  H.  Ford,  plain- 
tiff, his  granddaughter ;  George  S.  Chipman  and  John  C.  Chip- 
man,  plaintiffs,  grandsons.  By  his  second  wife,  Mary  C.  Shepard, 
defendant,  his  daughter ;  Harriet  M.  Wright,  defendant,  his  daugh- 
ter; Sarah  B.  Chipman,  defendant,  his  daughter,  an  infant.  Said 
descendants  were  the  only  heirs  and  next  of  kin  of  John  C.  Chip- 
man,  deceased.  Mary  C.  Shepard  has  lawful  issue,  a  son,  born 
November  19,  1873.  Harriet  M.  Wright  has  lawful  issue,  a 
daughter,  bom  June  6,  1873. 

This  action  was  commenced  in  June,  1873.  The  Special  Term, 
on  the  trial,  dismissed  the  complaint,  with  costs. 

Edwa/rd  C.  James^  for  the  appellants. 

Z.  W.  RiLsaeU^  for  the  respondents. 
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Learned,  P.  J. : 

By  the  first  will,  George  C.  Chipman  had  a  legacy  of  $500 ;  by 
the  second,  of  $300.  By  the  first  will,  Charlotte  C.  Sherman  had 
$200 ;  by  the  second,  $600.  George  C.  Chipman  has  received  $500 ; 
Charlotte  C,  $600.  The  plaintiffi  now  claim  that  these  legacies 
were  cumulative.  However  that  may  be,  I  see  no  right  which 
these  parties,  as  mere  pecuniary  legatees,  have  to  bring  a  suit  for 
the  construction  of  the  will.  They  should  sue  for  their  respective 
legacies,  or  take  proceedings  before  the  surrogate  to  compel  the 
payment.  Nor  does  it  seem  to  me  that,  as  to  these  legacies,  they 
have  a  joint  right  of  action.  This  remark  applies  to  any  other 
pecuniary  legacies,  if  there  be  any  others,  which  have  not  been 
paid.  The  wills  were  proved  in  1860,  and  this  action  was  not  com- 
menced till  1873.  Nor  do  the  plaintiffs  aver,  as  a  cause  of  action, 
the  non-payment  of  any  legacies,  or  the  demand  for  payment  of  the 
same.  They  ought  not,  therefore,  to  maintain  this  action,  merely 
on  the  question  whether  or  not  the  legacies  were  cumulative. 

Aside  from  this  question  of  the  cumulation  of  the  legacies,  it 
seems  to  be  of  little  consequence  whether  the  former  will  should 
be  deemed  revoked  by  the  latter  or  not.  The  residuary  clause, 
which  is  the  clause  really  in  controversy,  is  identical  in  the  two 
wills,  except  that  the  word  ^^  heirs  "  is  in  the  second  will  at  one 
place  (as  shown  above  in  brackets).  It  cannot  be  thought,  how- 
ever, that  the  addition  of  this  word  changes  the  meaning.  There  is, 
then,  to  be  examined,  only  this  residuary  clause,  and  the  claim  of 
the  plaintiffs  in  respect  thereto.  The  plaintiffs'  claim,  briefly 
stated,  is,  that  the  power  to  lease  and  sell,  in  this  residaauy  claupe, 
made  an  express  trust  in  the  wife  (the  acting  executrix),  investing  her 
with  the  estate  during  the  minorities  of  the  three  infant  daughters ; 
that  therefore  the  residuary  devise  and  bequest  were  void,  as  suspend- 
ing the  absolute  ownership  of  personal,  and  power  of  alienation  of 
real  estate,  during  these  minorities  ;  that  therefore  the  estate  vested 
in  the  heirs  at  law  and  next  of  kin.  And  further,  that  this 
residuary  devise  and  bequest  is  void,  on  account  of  the  life  estates 
in  joint  tenancy,  and  the  contingent  remainders,  irrespective  of  the 
illegal  suspension  under  the  alleged  trust ;  and  that  therefore  the 
estate  vested  in  the  heirs  at  law  and  next  of  kin. 

It  is  to  be  noticed,  then,  that  the  plaintiffs  do  not  claim  as  cestuis 
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qvs  tncstj  under  the  provisions  of  the  will,  or  as  trustees.  But 
they  claim  adversely  to  the  provisions  of  the  will,  which,  as  they 
allege,  create  a  trust.  They  claim  as  heirs  at  law  and  next  of  kin. 
So  &r  as  the  real  estate  is  concerned,  it  seems  to  be  settled  that  the 
heir  at  law  or  devisee,  claiming  a  mere  legal  estate,  cannot  come 
into  a  court  of  equity  to  ask  a.construction  of  the  will.  He  should 
bring  ejectment.  (  WaLratk  v.  Handy ^  24  How.,  362  ;  Onderdmk 
V.  Mott,  34  Barb.,  106 ;  Woodruff  v.  Cook,  47  id.,  304 ;  Post  v. 
Hover,  33  N.  Y.,  593 ;  BaUey  v.  Southwick,  6  Lans.,  356.)  These 
plaintiffs  claim  that,  by  reason  of  the  invalidity  of  the  residuary 
clause,  the  real  estate  passed  to  the  heirs  at  law,  including  them- 
selves.    This  is  a  question  of  legal  title,  to  be  tried  by  a  jury. 

An  action  for  judicial  construction  is  exceptional.  In  such  an 
action  the  court  acts,  as  it  were,  the  part  of  adviser  of  the  parties. 
And  the  ground  of  such  an  action  is,  that  some  person,  usually  the 
plaintiff,  .but  some  times  the  defendant,  charged  with  an  express 
trust,  is  at  a  loss  to  know  how  to  perform  it.  The  action  should 
not  be  extended  beyond  its  strict  limits,  because  litigation  is  tempt- 
ing when  both  sides  are  paid  out  of  the  fdnd.  Generally  it  is 
better,  as  in  other  actions,  that  parties  should  litigate  to  enfoi-ce 
positive  claims,  and  at  the  peril  of  costs.  {Smith  v.  Rockefeller 
(10  S.  0.  [3  Hun],  295.)  When  parties  have  acquiesced  in  a 
will  for  ten  years,  it  is  doubtful  whether  the  court  ought  not  to 
leave  them  to  their  ordinary  rights  of  action. 

It  is  said  that,  in  regard  to  personal  estate,  a  rule  must  apply 
somewhat  different  from  that  applicable  to  real  estate;  that  the 
executor  always  takes  the  title  to  personal  estate  as  a  trustee ;  that, 
so  far  as  the  provisions  of  a  will  are  valid,  he  holds  it  as  trustee  for 
the  persons  to  whom  it  is  bequeathedj  and,  so  far  as  invalid,  for  the 
distributees  under  the  statute ;  that  a  court  of  equity  has  general 
jurisdiction  of  trusts ;  that,  therefore,  an  action  for  construction  of 
a  will  may  be  brought  against  an  executor  holding  personal  prop- 
erty, by  one  entitled  as  distributee.  {Bowers  v.  Smith,  10  Paige, 
193.)  Assuming  this  doctrine  to  be  correct,  its  application  must 
depend  on  the  fact  that  the  executor  has  in  his  possession,  when  the 
action  is  brought,  personal  property,  held  thus  in  trust  either,  under 
the  provisions  of  the  will,  for  the  legatees,  or,  if  the  provisions  are 
void,  then  for  the  distributees,  under  the  statute.     Now,  on  exam- 
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ining  the  complaint  herein,  it  will  be  found  that  there  is  no  allega- 
tion that  Montgomery,  the  surviving  administrator  de  bonis  nouy  with 
the  will  annexed,  of  Chipman,  has  any  personal  property  in  his 
possession.  It  is,  indeed,  alleged  that,  when  the  letters  testament- 
ary were  issued,  there  was  a  large  amount  of  personal  property. 
But  that  was  in  1863,  ten  years  before  the  suit  was  commenced.  It 
may  have  been  disposed  of  in  the  payment  of  debts.  All  the  alle- 
gations of  the  complaint,  on  the  matter  of  the  personal  property, 
seem,  as  far  as  can  be  judged,  to  be  denied  by  the  answer.  The 
justice  who  tried  the  cause  distinctly  omitted  to  find  that  personal 
property  remained  unadministered  at  the  death  of  Mrs.  Chipman, 
and  made  no  finding  that  Montgomery,  the  administrator  de  bonis 
nony  had  any  personal  property  in  his  hands.  On  looking  at  the 
case,  no  proof  seems  to  have  been  made  as  to  any  peisonal  property 
now  in  the  hands  of  the  administrator  unadministered.  There  is  a 
stipulation  that  John  0.  Chipman  left  a  certain  amount  of  personal 
estate,  but  that  is  qualified  by  the  statement  that  '^  this  admission  is 
not  to  be  construed  to  charge  any  of  the  defendants  with  any  sum." 
In  the  face  of  this  qualification,  and  of  the  finding  of  the  justice,  and 
after  the  lapse  of  ten  years  from  the  granting  of  letters  on  the  will, 
it  would  not  be  our  duty  to  assume,  without  proof,  that  there  was 
any  personal  estate  now  unadministered.  It  is  not  a  reply  to  this 
objection  to  say,  that,  if  the  executor  or  administrator  has  improp- 
erly applied  the  personal  estate,  he  is  liable.  If  an  action  were 
brought  against  the  executor  or  administrator,  charging  him  with 
having  applied  these  alleged  trust  funds  to  certain  parties,  while 
they  rightfully  belonged  to  the  plaintiffs,  in  such  an  action  the 
actual  present  possession  of  trust  property  might  not  be  essential. 
But  the  present  is  an  action  for  the  construction  of  a  will,  for 
directions  to  the  executor  or  trustee  as  to  his  future  conduct.  The 
ground  of  the  action  is  that  the  trustee  has,  in  the  future,  some 
duties  to  discharge,  as  to  which  he  needs  the  advice  of  the  court. 
The  party,  then,  as  a  material  matter,  should  show  that  there  are 
trust  funds  now  actually  in  the  trustee's  hands,  to  be  disposed  of  in 
the  future  under  the  trust,  express  or  implied. 

Much  of  the  plaintifis'  argument  implied  that,  as  a  matter  of 
fact,  the  controversy  respected  real  estate.  The  plaintiffs  urged 
that  a  power  to  lease  and  sell  property  showed  that  there  was  a 
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trust.  Now,  so  far  as  personal  property  is  concerned,  that  aigu- 
ment  is  not  needed.  An  executor,  Obancellor  Walworth  said,  in  the 
case  above  cited,  always  takes  the  title  to  personal  estate  as  a  trustee. 
But  as  to  the  real  estate,  the  argument  was  pertinent.  Because, 
unless  executors  have  power  to  receive  the  rents  and  profits  of 
lands,  they  take  no  title  (1  R.  S.,  [m.  p.]  730,  §  76) ;  and  it  was 
argued  that  a  power  to  lease  implied  a  power  to  receive  rents  and 
profits  {Tcbiaa  v.  Ketchum^  32  N.  Y.,  319) ;  and  that  therefore  the 
executors  had  a  trust,  and  that  the  trust  was  void.  Whether  this 
was  sound,  or  not,  I  do  not  say.  But  it  was  an  argument  applica- 
ble to  real,  not  to  personal  estate.  And  indeed  it  may  be  said  that 
the  whole  course  of  the  plaintiffs'  argument  was  to  prove  that  the 
provisions  of  the  residuary  clause  created  an  express  trust,  and  not 
to  claim  that  an  executor,  simply  as  executor,  held  the  personal 
estate  as  a  trustee.  I  notice  this  line  of  argument,  on  the  plaintiffs' 
part,  as  evidence  that,  as  would  also  seem  from  the  proof,  the  con- 
troversy was  really  as  to  real  estate.  And  as  to  real  estate,  as  was 
said  above,  the  heir  at  law,  claiming  a  mere  legal  estate,  cannot 
bring  an  action  for  construction  of  the  will. 

In  my  opinion,  therefore,  thiese  plaintiffs,  as  mere  pecuniary 
legatees  severally  of  a  few  hundred  dollars,  could  recover  their 
legacies,  if  unpaid,  in  a  simple  way,  and  ought  not,  especially  at  this 
late  day,  to  maintain  an  action  for  construction  of  the  will. 

As  heirs  at  law,  if  the  plaintiffs  have  any  title  to  the  real 
estate,  it  is,  on  their  own  view,  a  legal  title  vesting  in  them  on 
account  of  the  invalidity  of  the  residuary  devise.  As  owners  of  a 
legal  title,  they  cannot  maintain  such  an  action  as  this. 

In  respect  to  personal  estate  it  is  not  alleged,  nor  proved,  nor 
found,  that  there  is  any  unadministered. 

There  is  therefore,  no  need  of  this  action  to  advise  the  adminis- 
trator, as  trustee,  how  to  administer ;  and  the  action  is  unreasonably 
late.  On  the  construction  of  the  residuary  clause  and  the  alleged 
trust,  I  express  no  opinion. 

The  Special  Term  was  right  in  dismissing  the  complaint,  with 
costs.  But  no  construction  should  have  been  given  to  the  will, 
lest  future  actions  should  be  prejudiced. 

The  judgment  appealed  from  should  be  modified,  without  costs 
of  the  appeal  to  either  party. 
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Jakes,  J.  (dissenting) : 

The  jurisdiction  of  a  court  of  equity,  of  an  action  for  the  con- 
struction of  a  doubtful  or  disputed  clause  in  a  will,  is  incidental  to 
that  over  trusts,  and  exists  only  where  the  court  is  moved  on 
behalf  of  an  executor,  or  trustee,  or  cestui  que  trusty  and  to  insure 
a  correct  administration  of  the  powers  conferred  by  the  will. 
{Bailey  v.  Brigga^  56  N.  Y.,  407.)  Hence,  when  the  will  creates 
no  trust  estate,  or  powers  in  trust  over  the  real  estate,  one  claiming 
merely  as  an  heir  at  law  cannot  maintain  such  an  action.  {Post  v. 
Haver.  30  Barb.,  312,  324 ;  33  N.  Y.,  593,  602.)  But  if  the  will 
does  create  a  trust  estate,  or  powers  in  trust  over  the  realty,  then 
the  heir  at  law,  although  not  named  in  the  will,  may  maintain  the 
action,  for  in  such  case,  if  the  -devise  of  the  estate  subject  to  the 
power  is  void,  the  grantee  of  the  power  is  trustee  for  the  heir  at 
law ;  or,  if  the  devise  of  the  estate  in  trust  is  invalid,  there  is  a 
resulting  trust  in  favor  of  the  heir.  {Bowers  v.  Smithy  10  Paige, 
194,  200.)  The  right  of  the  heir  to  maintain  such  an  action  was 
fully  established  in  a  very  recent  case  in  this  court,  and  that  judg- 
ment was  alRrmed  in  the  Court  of  Appeals.  {Eiah  v.  Orenier^ 
1  N.  Y.  S.  C,  388, 390 ;  56  N.  Y.,  220.) 

As  to  the  personal  estate,  the  next  of  kin  may  always  maintain 
such  an  action,  tor  the  executor  takes  title* to  the  pei-sonaity  as 
trustee,  so  far  as  the  will  is  valid,  for  the  legatees,  and  so  far  as  it 
is  invalid,  for  the  next  of  kin  ;  and  the  correct  administration  of  his 
trust  requires  that  it  should  he  determined  in  whose  fa/oor  it  is  to 
he  administered^  whenever  the  matter  is  one  of  doubt.  {Bowers  v. 
Smithy  supra.) 

The  foregoing  remarks  apply  to  actions  where  the  construction 
of  the  will  is  the  only  relief  sought.  It  frequently  becomes 
necessary  to  construe  a  will  in  determining  actions  brought  to 
obtain  other  or  further  relief,  siuih  as  for  an  accountings  partition, 
injunctions,  etc.  In  all  cases,  therefore,  where  the  plaintiff  is  enti- 
tled to  maintain  an  action  for  some  recognized  mode  of  equitable 
relief,  of  which  the  court  has  jurisdiction,  and  the  construction  of 
a  will  is  a  necessary  incident  to  affording  the  relief  sought,  such 
construction  may  be  given.   (Post  v.  Hover j  30  Barb.,  312,  324.) 

In  this  case,  the  will  creates  powers  in  trust  over  the  real  estate, 
and,  as  it  seems  to  me,  an  express  trust.  The  testator  also  left  a 
Hun— Vol.  IV.  94 
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large  amount  of  personal  estate,  and,  in  the  absence  of  any  proof 
that  it  has  been  expended,  lost,  or  used  up,  it  presumably  remains, 
especially  as  it  was  the  duty  of  the  trustee  to  preserve  it ;  and  so 
late  as  1870  new  administrators  were  appointed  to  administer  the 
trust,  and  are  found  by  the  court  to  have  duly  qualified  and 
assumed  its  duties.  The  plaintiffs  are  heirs  at  law  and  next  of  kin 
of  the  testator.  The  will,  or  wills,  plainly  require  a  judicial  con- 
struction^ Under  the  rules  above  stated,  the  plaintiffs  would,  as 
such  heirs  at  law,  if  next  of  kin,  be  entitled  to  maintain  an  action 
solely  for  the  construction  of  these  instruments,  in  order  that  the 
trusts,  or  powers  in  trust,  both  as  to  the  realty  and  personalty, 
might  be  correctly  administered. 

But  this  action  is  not  brought  solely  for  a  construction  of  said 
instruments.  Indeed,  such  a  construction  is  merely  a  necessary  inci- 
dent to  the  principal  relief  sought,  to  wit:  an  accountvng  wndjmal 
settlement  and  division  of  the  estate.  The  court  has  jurisdiction 
of  the  action  entirely  irrespective  of  the  construction  of  the 
wills.  Assuming  the  wills  to  be  valid  in  every  provision,  the 
plaintiffs  are  entitled  to  an  accounting,  and  to  have  the  whole 
estate  discovered  and  preserved,  for  they  are  named  in  the  will  as 
the  ultimate  residuary  devisees  and  legatees,  in  the  event  of  the 
death  of  the  children  *  of  the  second  wife  without  issue ;  and  it  is 
only  by  such  an  action  that  they  can  compel  the  preservation  of 
the  estate  to  await  the  contingency.  {Sttidholme  v.  Hodgson^  3 
P.  Wms.,  300,  303,  304.)  The  fact  that  some  of  the  children 
have  had  issue  bom  does  not  affect  their  right  of  action.  It  only 
makes  the  contingency  more  remote.  The  issue  may  die  t)efore  its 
parent,  and  the  parent  may  die  without  issue;  and  in  that  events 
the  limitation  over,  if  valid,  would  take  effect.  Again,  assuming 
the  wills  to  be  invalid,  the  estate  belongs  to  the  heirs  at  law  and 
next  of  kin,  and  in  such  case  they  are  entitled  to  maintain  an 
action  for  an  accounting  and  division  of  the  estate.  It  is  only  in 
the  event  that  such  a  construction  is  given  to  the  wills  as  to  cut  off 
the  provisions  in  favor  of  the  plaintiffs  in  the  residuary  estate,  and 
vest  the  whole  thereof  absolutely  in  the  children  of  the  second  wife, 
that  the  plaintiffs  are  not  entitled  to  an  accounting.  But  to  arrive 
at  such  a  conclusion  it  is  necessary  to  construe  the  said  instrutnents. 
And  hence,  the  plaintiffs  have  the  right  to  maintain  this  action, 
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and  have  the  said  wills  construed  as  incidental  to  affording  the 
further  relief  sought;  and  if,  under  such  construction,  they  are 
entitled  to  any  further  relief,  it  should  he  awarded ;  or,  if  not,  it 
should  be  denied. 

The  Special  Term  construed  the  wills,  and,  under  such  construc- 
tion, decided  that  the  residuary  estate  was  the  absolute  property  of 
the  children  of  the  second  wife.  It  thereupon  dismissed  the  com- 
plaint, with  costs  against  the  plaintiffs.  Assuming  that  this 
construction  given  to  the  wills  was  correct,  it  was  error  to  dismiss 
the  complaint,  for  the  judgment  giving  such  construction  should 
be  allowed  to  stand  as  the  decision  of .  the  case.  And  it  was  also 
an  error  to  award  costs  against  the  plaintiffs,  for  the  will  confessedly 
required  construction,  and  the  plaintiffs,  being  in  one  event  the 
residuary  devisees  and  legatees,  were  entitled  to  it.  Under  such 
circumstances,  equity  always  requires  the  estate  of  the  testator,  who 
made  the  doubtful  or  obscure  will,  to  pay  the  expense  of  ascertain- 
ing its  legal  effect.  {Kiah  v.  Orenier^  1  N.  Y.  8.  C,  888 ;  Oo^  v. 
Lane,  35  N.  Y.,  340,  351 :  Smith  v.  Smith,  4  Paige,  271.)  There  is 
nothing  in  this  case  to  take  it  out  of  the  operation  of  the  estab- 
lished rule. 

But  I  entirely  dissent  from  the  construction  given  these  instru- 
ments by  the  Special  Term. 

As  to  the  revocation  of  the  first  will  by  the  second,  the  surrogate 
had  disposed  of  that  question.  He  admitted  both  wills  and  the 
codicil  to  probate,  "  as  wills  of  real  and  personal  estate,  and  as, 
taken  together,  forming  the  last  will  and  testament  of  the  testator. 
This  is  conclusive  upon  all  the  parties,  as  a  former  adjudication. 
{BaiOe  v.  Butterfield,  1  Cox,  392,  393 ;  MorreUv.  Dickey,  1  Johns. 
Ch.,  153,  156.)  But  it  still  leaves  open  the  question  as  to  what 
construction  is  to  be  given  to  the  three  instruments,  when  so 
taken  together. 

As  to  the  money  legacies,  the  law  is  well  settled.  They  are  pre- 
sumed to  be  cumulative,  unless  the  contrary  intention  is  clearly 
expressed.  {Hooley  v.  Hatton,  H.  &  W.  Lead.  Cases  in  Eq.,  285  ; 
Dewitt  V.  Ya;te8, 10  Johns.,  156-158.)  The  right  of  the  legatee  to  sev- 
eral legacies,  bequeathed  by  different  instruments,  is  not  repelled  by 
circumstances  which  only  raise  a  mere  balance  of  an  argument  that 
the  legacies  are  substitutional.     The  primary  and  not  the  residuary 
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legatee  is  entitled  to  the  benefit  of  the  doubt  the  form  of  the 
bequest  has  created.  {Lee  v.  Pain^  4  Hare,  236;  Wilson  v. 
O'Leary^  L.  R.  [7  Ch.  App.],  454.)  In  this  ease  there  is  no 
evidence  of  intention  sufficient  to  overcome  the  presumption; 
and,  as  both  instruments  have  been  established,  we  are  bound 
to  give  full  force  and  effect  to  the  former,  except  so  far  as  it  is 
irreconcilably  inconsistent  with  the  latter.  {Brant  v.  WiUofi^ 
8  Cowen,  56 ;  JV^elson  v.  Mc6iffei%  3  Barb.  Ch.,  158.)  As  to 
the  money  legacies,  therefore,  so  far  as  any  matter  concerning 
them  may  enter  into  this  case,  they  are  to  be  construed  as  cumula- 
tive, and  not  substitutional. 

The  residuary  clauses  in  both  wills  are  identical,  and  their  legal 
construction  is  the  important  matter  to  be  determined.  In  this  we 
are  to  be  guided  by  the  intentions  of  the  testator,  as  gathered 
from  the  language  of  the  instruments  and  the  extrinsic  facts  known 
to  him.  It  is  plain  that  the  testator's  intention  was  ultimately  to 
vest  the  residuum  in  the  issue  of  the  children  of  the  second  wife, 
or  if  they  left  none,  then  in  the  children  by  his  first  wife,  their 
heirs  or  representatives.  But  at  the  time  of  his  death,  his  children 
by  his  second  wife  were  infants,  and  it  was  necessary  to  provide 
for  their  support  and  education  during  their  minority,  as  well  as 
for  the  support  of  his  wife  during  her  lifetime.  This,  the  testator 
says,  he  deems  a  paramount  duty,  and  assigns  it  as  the  reason  for 
making  the  provisions  contained  in  his  will.  The  purposes  which 
he  thus  confessedly  had  in  view,  required  the  intervention  of  an 
express  trust,  indeed  are  the  most  usual  purposes  for  which  such 
trusts  are  created,  and  there  can  be  no  doubt  the  testator  intended, 
by  the  provisions  contained  in  the  residuary  clause  of  his  will,  to 
create  an  express  trust  in  his  executrix,  which  should  vest  the 
whole  estate  in  her,  and  continue  during  the  minority  of  his  three 
children. 

No  particular  form  of  words  is  necessary  to  create  a  trust. 
{FisJier  V.  Fields^  10  Johns.,  496,  505.)  The  Court  of  Appeals,  in 
Vernon  v.  Vernon  (53  N.  Y.,  351,  359),  laid  down  the  rule  in  this 
language :  ^^  To  constitute  a  valid  trust  under  the  statute,  the  trust 
must  be  declared  in  the  instrument  creating  it;  but  it  is  not  neces- 
sary that  the  purpose  of  the  trust  should  be  stated  in  the  words  of 
the  statute.    It  is  sufficient  that  a  purpose  within  tlie  statute  is 
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clearly  embraced  in  the  language  used,  or  that  a  power  conferred 
in  express  terms  includes  a  power  over  the  estate,  for  the  execution 
of  which,  the  trustee  may  be  clothed  with  the  legal  title."  Exam- 
ples of  express  trusts,  held  to  have  been  created  by  implication  from 
the  language  used  and  purposes  intended,  and  of  having  pertinent 
application  to  this  case,  will  be  found  in  Bradley  v.  Amidon  (10 
Paige,  235);  Vail  v.  VaU  {4:  id.,  317,328;  7  Barb.,  226,  235); 
Van  Nostrand  v.  Moore  (52  N.  Y.,  12) ;  Tobias  v.  Ketohum  (32 
id.,  319,  327).  In  Vaii  Nostrand  v.  Moore^  it  was  decided  that  the 
trust  will  be  implied,  although  the  residuary  clause  commences 
with  an  absolute  devise  and  bequest  of  the  whole  estate,  as  in  this 
case.  In  Tobias  v.  Ketchum^  it  is  held  that  a  power  to  lease 
carries  with  it  the  power  to  receive  the  rents  and  profits,  and  when 
conferred  upon  executors  who  were  clothed  with  authority  to  man- 
age the  estate  for  a  given  period,  it  created  a  trust  which  vested 
the  title  in  them,  although  the  word  trust  or  trustee  was  not 
used,  and  there  was  no  devise  in  terms  to  the  executor. 

In  this  case  the  testator,  having  in  view  the  objects  before  men- 
tioned, and  deeming  their  accomplishment  a  paramount  duty, 
authorizes  his  executrix  to  lease  or  sell,  from  time  to  time,  such 
portions  of  his  real  or  personal  estate  as  in  her  judgment  may  be 
beneficial  to  his  estate,  or  necessary  for  the  support  and  education 
of  his  infant  children,  and  for  the  proper  support  of  his  wife ;  and 
for  this  purpose,  and  for  the  purpose  of  managing  his  estate  in  the 
most  prudent  and  economical  manner,  for  the  best  advantage  of  his 
said  wife  and  infant  children,  he  authorizes  his  executor  to  execute 
all  proper  and  necessary  leases,  contracts  and  deeds  of  conveyance, 
to  the  lessees  or  purchasera,  during  the  minority  of  his  infant 
children.  So  far  as  the  power  of  sale  above  is  concerned,  it  would 
be  nothing  more  than  a  power  in  trust.  But  here  we  have  the 
power  to  lease,  carrying  with  it  the  power  to  receive  the  rents  and 
profits,  and  the  management  of  the  entire  estate,  also  conferred  ; 
and  the  declared  purpose  is  one  which  requires  the  express  trust  for 
its  due  fulfillment ;  and  the  carrying  out  of  this  purpose,  and  appli- 
cation of  the  fund,  are  all  placed  within  the  judgment  and  discre- 
tion of  the  trustee.  This  plainly  creates  an  express  trust  which 
vests  the  whole  estate  in  the  trustee,  and  renders  it  inalienable 
during  the  continuance  of  the  trust.     The  power  of  sale  may  be 
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exercised,  and  the  realty  thus  turned  into  personal  estate;  the 
income,  and  possibly  a  part  of  the  principal,  if  necessary,  may  be 
applied  to  the  support  and  education  of  the  cesf/uis  qite  tricsi  ;  but 
the  corpus  of  the  trust  fund  is  inalienable  so  long  as  the  trust  con- 
tinues. {Belmont  v.  O'Brim,  12  N.  Y.,  394, 402 ;  Thomas'  Estate^ 
1  Tucker,  367,  370.) 

The  testator  fixed  the  period  for  the  continuance  of  this  trust, 
as  *'  during  the  minority  of  his  infant  children,"  and  they  were 
three  in  number  at  the  time  he  died.  To  carry  out  his  inten- 
tions, therefore,  it  is  necessary  to  hold  that  these  wills  create  an 
express  trust  of  the  whole  residuum,  to  continue  at  least  during 
these  minorities.  But  for  the  purpose  of  the  statute  against  per- 
petuities, a  minority  is  reckoned  the  same  as  a  life ;  and  these 
minorities  constitute  an  unlawful  suspension.  {Hawley  v.  James^ 
16  Wend.,  62 ;  TKom<i%'  Estate,  1  Tucker,  367 ;  Post  v.  Hover, 
33  N.  Y.,  593,  597-599,  601 ;  Oxley  v.  Lane,  35  id.,  344,  345 ; 
Everitt  v.  Everitt,  29  id.,  39,  71.)  The  personal  estate  is  governed 
by  the  same  rule  as  the  realty.  {Gampiell  v.  Foster,  35  N.  Y.,  366, 
370, 373 ;  Knox  v,  Janes^  47  id.,  389.)  Hence  this  express  trust  is 
void,  unless  the  residuum  can  be  separated  into  shares  which  are 
not  severally  suspended  beyond  the  period  prescribed.  But  the 
testator  has,  by  express  terms,  precluded  such  a  separation.  The 
devise  to  the  second  wife  and  her  children  is  made  in  joint  ten- 
ancy, and  not  tenancy  in  common.  They  are  not  to  take  share  and 
share  alike.  There  are  no  shares.  The  property  is  given  to  them 
jointly ;  and  this  is  sufficient  to  create  a  joint  tenancy  within  the 
statute,  especially  as  it  is  followed  with  provisions  for  survivorship, 
{Goster  v.  ZoriUard,  14  Wend.,  265-343.)  The  property  is  thus 
made  an  inseparable  unit,  and  the  absolute  ownership  of  the  per- 
sonalty, and  absolute  power  of  alienation  of  the  realty,  are  unlaw- 
fully suspended  during  these  joint  minorities. 

It  in  obvious  that  the  testator  never  intended  the  disastrous  con- 
sequences which  must  result  to  his  testamentary  schemes  from  this 
illegal  trust ;  but  it  is  equally  clear  that  he  did  intend  to  make  the 
testamentary  dispositions  which  produce  these  results.  His  inten- 
tions are  not  to  be  judged  by  their  consequences.  He  is  not  presumed 
to  know  the  law  in  such  a  case.  (  Van  Eleeck  v.  T/ie  Dutch  Church, 
20  Wend.,  480.)    He  is  deemed  to  have  been  ignorant  of  the  ille- 
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gality  of  the  trust,  and  to  have  intended  that  it  should  be  per- 
formed, and  this  precludes  the  presumption  that  he  could  have 
intended  a  different  disposition  of  his  property.  Hence,  when  it 
is  apparent  from  the  language  of  a  will  that  a  testator  means  to 
create  an  express  trust,  the  plain  import  of  the  language  cannot 
be  departed  from,  though  it  results  in  rendering  the  will  invalid. 
(  Van  NosiTaihA  v.  Moore^  52  N.  Y.,  12,  22.)  We  cannot,  in  this 
case,  ignore  the  plain  intent  of  the  testator  to  create  this  express 
trust  for  three  minorities,  and  we  must  construe  the  wills  according 
to  that  intention,  although  the  consequence  may  be  to  invalidate 
the  entire  testament. 

This  trust  estate  precedes  all  other  interests  in  the  residuum, 
and  the  further  dispositions  of  the  property  are  dependent  upon  it 
as  a  precedent  estate.  It  was  the  means  adopted  by  the  testator 
for  effecting  his  primary  object :  the  support  and  education  of  his 
infant  children.  We  are  not  at  liberty  to  conjecture  whether,  if 
he  had  known  that  these  provisions  were  void,  he  would  or  would 
not  have  made  such  a  disposition  of  his  property  as  would  result 
from  striking  out  the  trust  and  retaining  the  other  provisions  of 
the  will.  It  is  the  duty  of  the  court  to  construe  the  will  he  has 
made ;  not  to  make  a  will  for  him.  The  doctrine  of  cy  pres  is  now 
limited  to  cases  where  the  provisions  to  be  cut  off  are  independent 
of  the  other  dispositions  of  the  will,  and  subordinate  to  them,  and 
not  an  essential  part  of  the  general  scheme.  {Manicer.  Manice, 
43  N.  Y.,  303 ;  Knox  v,  JoTies,  47  id.,  389,  398.)  Such  is  not  this 
case.  Here  the  trust  estate  is  fundamental,  and  the  objects  for 
which  it  was  created  are  declared  by  the  testator  to  be  paramount. 
We  are  not,  therefore,  at  liberty  to  apply  the  doctrine.  Nor  does 
it  help,  that  the  residuary  clause  commences  with  an  absolute 
devise.  That  was  precisely  the  case  in  Van  Nostrand  v.  Moore 
{supra\  and  yet,  in  consequence  of  the  illegal  duration  of  the 
express  trust  which  the  court  implied  from  the  further  provisions 
of  the  will,  the  whole  residuary  disposition  was  declared  void,  and 
the  property  deemed  to  belong  to  the  heirs  at  law  and  next  of  kin 
of  the  testator.     The  same  result  must  follow  in  this  case. 

This  conclusion  renders  it  unnecessary  to  consider  the  further 
provisions  of  the  residuary  clause,  which,  aside  from  the  express 
trust,  are  full  of  diflSculty.     After  the  three  minorities,  the  whole 
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estate,  given  in  joint-tenancy,  is  limited  on  the  life  of  the  widow, 
and  possibly  upon  the  life  of  that  one  of  her  three  children  who 
shall  survive  the  other  two  ;  making  it  necessary,  in  one  event,  for 
four  lives  to  expire  before  it  can  be  definitely  known  whether  the 
residuum  belongs  to  the  children  by  the  first  wife,  or  the  issue,  if 
any,  of  the  children  of  the  second  wife  surviving  them.  These 
provisions  must  be  construed  without  reference  to  the  events  which 
have  happened  since  the  testator's  death,  such  as  the  recent  birth 
of  issue  to  some  of  the  defendants.  The  devise  must  be  so  made, 
that  it  cannot,  by  any  possibih'ty,  contravene  the  statute.  {SchettUr 
V.  Smithy  41  N.  Y.,  328.)  If  the  shares  were  separable,  there 
would  be  no  difficulty,  for  then  the  contingency  as  to  each  share 
would  be  determined  at  the  death  of  the  owner  of  such  share.  But, 
by  reason  of  the  joint-tenancy,  the  second  wife  and  each  of  her 
three  children  became  seized  of  the  whole,  and  when  any  died,  tlie 
whole  belonged  to  the  survivors,  and  so  on  to  the  last  survivor,  it 
the  others,  as  may  be  the  case,  should  die  without  issue.  Hence, 
any  separation  is  impossible ;  and  although  the  limitation  is  only 
upon  one  life,  it  is  that  one  of  the  four  which  survives  the  other 
three,  and  that  cannot  be  ascertained  until  three  have  expired. 
The  limitations  over  would  therefore  be  void  under  1  Bevised 
Statutes,  723,  section  14,  and  the  devise  in  joint-tenancy  under  sec- 
tion 16.  If  the  life  estates  were  successive,  the  remainders  would 
vest  on  the  expiration  of  the  first  two,  and  the  overplus  be  cut  off 
under  section  17.  But  they  are  joint,  and,  if  all  stood,  would 
themselves  contravene  the  statute.  They  cannot  all  stand,  and 
they  are  incapable  of  separation.  It  would  seem,  therefore,  that 
they  must  fall,  and  the  property  pass,  as  in  case  of  intestacy,  wholly 
irrespective  of  the  illegality  caused  by  the  express  trust. 

The  receipt  by  two  of  the  plaintiffs  of  their  money  legacies,  does 
not  debar  them  from  maintaining  this  action,  or  receiving  their 
inheritance,  if  the  wills  are  set  aside.  It  is  true  they  cannot  take 
under  the  will,  and  in  avoidance  of  it.  They  must  elect  between 
the  legacies  and  their  inheritance.  But  an  election  is  a  choice 
between  two  or  more  rights,  and  cannot  be  effectually  made  until 
the  party  knows  that  he  has  such  a  choice.  An  act  ia  ignorance 
of  one's  rights  cannot  be  deemed  an  election,  whether  it  be  igno- 
rance of  law  or  fact.   {Sanford  v.  Sanfordy  9  S.  C,  94 ;  Wake 
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V.  Wakej  1  Vee.  Jr.,  336 ;  Fusej/  v.  Desb<yu/orie,  3  P.  Wms.,  316.) 
The  party  is  to  be  allowed  to  elect  after  the  court  has  decided  that 
he  has  an  election.  {Hcmley  v.  James,  16  Wend.,  142-254 ;  Knox 
V.  Jonesy  47  N.  Y.,  389-399 ;  1  Sand.  Oh.,  388.)  Neither  do  these 
receipts  create  an  estoppel.  There  is  no  proof  that  any  one  has 
acted  upon  them,  or  been  misled  to  their  prejudice,  or  that  any  one 
intended  to  mislead.  All  the  elements  of  an  estoppel  are  wanting. 
{Scmdford  v.  Sandford  (mprd) ;  Jewett  v.  Miller^  10  N.  Y.,  402.) 
The  judgment  of  the  Special  Term  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event,  on  which  trial  an 
accounting  should  be  had,  and  the  estate  settled  and  divided  in 
accordance  with  the  interests  of  the  parties  as  heirs  at  law  and  next 
of  kin,  each  to  be  charged  with  the  amounts  already  received. 
Those  parties  who  have  received  payments  on  account  of  money 
legacies,  are  to  be  allowed  to  elect  between  their  legacy  and  their 
inheritance ;  and  in  case  they  elect  in  favor  of  the  legacy,  they  are 
entitled  to  the  legacies  given  in  both  instruments. 

Present — Learned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

Judgment  as  to  dismissal  of  complaint  affirmed,  and,  so  far  as  it 
gives  construction  to  the  will,  reversed,  without  costs  to  either 
party  in  either  court. 


HERBERT  H.  SANFORD,  Respondent,  v.  MARIA  D. 
SANFORD,  AS  Executrix,  etc.,  and  In  Person,  Appel- 
lant, WILLIAM  A.  SANFORD  and  another.  Respondents. 

2  R  A,  (w.  p.)  65,  sec.  44—2  A  8.\  (m.  p.)  466,  sees,  64,  65  —  PM-testamentary 
ehSd-- share  of,  in  estate  of  deceased  parent— rule  for  detemUmng  —  how  assessed 
among  devisees  and  legatees  —Advancements  —  Legacy  in  lieu  of  dower. 

The  rule  as  to  the  mode  of  determining  the  share  of  a  post-testamentary  child  in 
the  estate  of  his  deceased  parent  discussed. 

In  order  to  determine  the  assessment  among  the  deyisees  and  legatees  of  a  share 
ascertained  to  belong  to  a  post-testamentary. child,  each  devisee  and  legatee  is 
charged  with  such  proportion  thereof  as  the  aggregate  value  of  the  testator's 
estate,  on  the  day  of  his  death,  after  the  payment  of  debts,  bears  to  the  share 
of  the  post-testamentary  child. 
Hun— Vol.  IV.        96 
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Whether  advancements  are  to  be  included  when  the  share  of  the  post-testa- 
mentary child  1b  computed,  but  not  when  it  is  assessed,  quare. 

A  legacy  in  lieu  of  dower  abates  like  other  legacies,  and  is  not  a  charge  upon  the 
real  estate,  but  is  only  entitled  to  a  preference  in  payment  from  the  personal 
estate  oyer  other  legacies. 

Appeal  by  defendant  Maria  D.  Sanford  from  a  judgment  entered 
on  the  decision  of  the  court  at  Special  Term. 

The  action -was  brought  by  a  post-testamentary  child,  to  recover 
his  share  of  the  estate  of  his  father.  The  case  has  already  been 
before  this  court.  (61  Barb.,  293.)  It  has  since  been  tried  before 
the  Special  Term.  The  plaintiff  brought  two  actions  in  this  court 
to  recover  the  share  of  real  and  personal  estate  to  which  he  would 
have  been  entitled,  had  his  father  died  intestate :  one  action,  pur- 
suant to  2  Ee  vised  Statutes,  456,  section  64,  against  the  executors  of 
Joseph  H.  Sanford,  deceased,  to  recover  his  share  of  the  personal 
estate  of  the  deceased ;  the  other  action,  pursuant  to  2  Revised 
Statutes,  456,  section  65,  against  the  devisees  under  said  will,  to 
recover  his  share  of  the  real  estate  of  the  deceased.  In  both 
actions  he  alleged  that  advances  had  been  made  to  the  defendants 
William  A.  Sanford  and  Joseph  H.  Sanford,  of  both  real  and 
personal  estate,  and  prayed  for  an  account  and  reckoning  of  all 
such  advances  in  estimating  his  share.  Both  actions  are  consoli- 
dated under  the  above  title,  and  the  decree  appealed  from  is 
entered  in  such  consolidated  action.  From  the  decision,  one  of  the 
defendants  appeals. 

No  question  is  raised  on  this  appeal  involving  the  rights  of  the 
plaintiff.  The  only  questions  relate  to  the  rights  of  the  defend- 
ants, as  to  each  other. 

Edward  G.  Ja/mes^  for  the  plaintiff',  respondent. 

Charles  0,  Tappan^  for  the  appellant. 

H.  L.  Knmoles^  for  the  defendants,  respondent. 

Leasked,  p.  J. : 

First.  The  share  of  the  post-testamentary  child  was  computed, 
on  the  trial,  as  follows :  Deduct  one-third  of  the  personal  estate, 
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as  for  the  widow's  share,  under  the  statute  of  distributions.  Take 
the  remaining  two-thirds,  together  with  the  total  value  of  the 
real  estate  of  which  the  testator  died  seized,  and  the  total  of  all 
advancements  made  to  children  in  the  testator's  life.  Divide  the 
aggregate  by  the  number  of  children,  and  the  quotient  will  be 
the  plaintiff's  share ;  but  his  share  of  the  real  estate  is  subject  to 
her  dower. 

There  is  no  appeal  from  this  part  of  the  judgment,  and  therefore 
we  have  not  to  pass  upon  its  correctness. 

In  the  present  case  the  advancements  did  not,  as  to  any  child, 
exceed  the  share  of  the  estate,  inchiding  advancements,  which  he 
would  have  had  on  an  equal  distribution.  But  if  it  had  exceeded 
such  share,  some  modification  of  the  rule  would  seem  to  have  been 
necessary,  even  if  the  rule  be  correct  in  general.  For  example : 
K  a  father  had  advanced  $6,000  to  a  child.  A,  during  life,  and  then 
had  died,  leaving  a  will  giving  his  whole  property,  worth  $3,000, 
to  another  child,  B,  and  leaving,  also,  a  post-testamentary  child,  C, 
under  the  rule  adopted,  unless  modified,  0  would  have  taken  the 
whole,  and  B  nothing.  It  is  not  necessary,  then,  to  decide  at 
present,  whether  the  provisions  of  1  Revised  Statutes,  (m.  p.)  754, 
section  24,  apply  to  cases  under  2  Revised  Statutes,  (m.  p.)  65,  section 
44.  The  former  section  is,  in  words,  limited  '*  for  the  purposes  of  this 
section  ordyP  The  share  of  the  post-testamentary  child  is  to  be 
recovered  "  out  of  the  parts  devised  and  bequeathed."  This  point 
does  not  seem  to  have  been  involved  in  MitoheU^.  Blain  (5  Paige, 
588 ;  see  Thompson  v,  Ca/rmichad^  3  Sandf.  Oh.,  120). 

There  may  be  some  question,  also,  whether  the  widow,  having 
accepted  the  legacy  in  lieu  of  dower,  should  have  dower  in  the 
share  of  the  post-testamentarv  child.  No  appeal  is  taken  on  this 
point. 

Second.  Having  ascertained  the  share  of  the  post-testamentary 
child,  by  taking  his  equal  portion  of  the  estate,  including  advance- 
ments, the  judgment  assesses -this  share  as  follows :  Each  devisee 
and  legatee  is  charged  with  such  proportion  thereof,  as  the  aggre- 
gate value  of  the  testator's  estate,  on  the  day  of  his  death,  after 
the  payment  of  debts,  bears  to  the  share  of  the  plaintiff,  as  above 
ascertained.  It  will  be  seen,  therefore,  that,  as  the  advancements 
were  included  when  the  plaintiff's  share  was  computed,  but  were 
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not  included  when  it  was  assessed,  there  is  a  certain  apparent 
irregularity  in  the  assessment.  The  advancennents  were  not  in 
the  same  proportion  as  the  legacies  and  devises.  Thus  the 
advancements  had  the  effect  to  increase  the  assessments  of  the 
plaintiff's  share  on  the  legatee  and  devisee  who  had  received  no 
advancement.  And  this  occasions  one  of  the  grounds  of  appeal. 
This  apparent  irregularity  arises  from  the  adoption  of  the  rule,  that, 
in  computing  the  share  of  the  post-testameiitary  child,  advance- 
ments are  to  be  included.  And  it  is  plain  that  it  is  not  easy  to 
assess  the  share  in  a  manner  which  shall  be  consistent  with  the 
will  and  tho.  statute,  and  also  equitable.  But  assuming,  as  we 
must,  that  the  share  of  the  post-testamentary  child  is  fixed,  it 
seems  to  me  that  the  statute  positively  determines  its  apportion- 
ment. (1  R.  S.,  [m.  p.]  65,  §  44.)  He  is  entitled  to  recover 
"from  the  devisees  and  legatees  in  proportion  tOy  and  out  of, 
the  parts  devised  and  bequeathed  to  them  by  will."  The  language 
is  plain.  The  recovery  must  be  in  proportion  to  the  legacies  and 
devises,  and  it  is  to  be  recovered  out  of  these  legacies  and  devises. 
The  statute  referred  to  by  the  appellant,  relative  to  bringing 
suits  by  and  against  legatees,  heirs  and  devisees  (2  R.  S.,  [m.  p.] 
456,  §§  64,  65),  uses  the  words  *' just  and  equal  contribution  by 
the  legatees,"  and  ^'  just  and  proportionate  contribution  by  each 
devisee."  This  is  not  inconsistent  with  the  former  statute,  which 
expressly  establishes  the  proportion  of  the  recovery,  thus  declaring 
what  was  just.  And  if  there  were  any  inconsistency,  the  former 
statute  should  govern,  because  the  language  of  that  statute  is 
definite,  and  is  intended  to  establish  the  rule.  That  of  the  latter 
is  only  intended  to  give  power  to  enforce  it.  For  these  reasons, 
while  I  appreciate  the  apparent  inequality  which  is  so  ably  set 
forth  by  the  appellant,  I  think  that  the  plaintiff's  share  was  in 
this  respect  assessed  in  conformity  with  the  statute. 

Third.  It  is  claimed,  on  behalf  of  the  appellant,  that  the  legacies 
and  devises  to  her,  being  in  lieu  of  dower,  and  having  been 
accepted,  must  be  paid  in  full,  and  that  she  has  a  lien  for  the 
deficiency  on  the  real  estate  devised  to  the  respondents.  The 
ground  of  this  claim  is  that  a  legacy  or  devise  in  lieu  of  dower, 
when  accepted,  becomes  as  it  were  a  purchase  of  the  dower 
right ;  that  it  is  not  a  merely  voluntary  gifk ;  that  the  widow  has 
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parted  with  value  in  consideration  thereof,  and  that  it  should,  for 
these  reasons,  be  paid  as  a  qimsi  debt  —  a  price  given  for  the 
relinquishment  of  her  rights,  which  relinquishment  has  inured  to 
the  benefit  of  the  devisees  of  the  real  estate.  These  views  are  set 
forth  in  Isenhart  v.  Brown  (1  Edw.  Oh.,  411),  and  cases  there  cited ; 
and  they  establish  the  doctrine  that  a  legacy  in  lieu  of  dower  shall 
not  abate  like  other  legacies.  It  appears  to  me  that  the  same  argu- 
ment is  very  forcible  to  uphold  the  view  of  the  appellant,  viz.,  that 
a  legacy  in  lieu  of  dower  must  be  paid,  even  from  the  real  estate. 
The  widow  is  obliged  to  elect  whether  she  will  accept  or  not,  within 
one  year  after  her  husband's  death.  (1  R.  S.,  [m.  p.]  742,  §  14.)  It 
is  not  till  a  year  after  the  issue  of  letters,  at  the  shortest,  that  the 
amount  of  the  debts  can  be  ascertained.  (2  R.  S.,  [m.  p.]  88,  §  39.) 
So  that  she  is  compelled  to  make  her  election  before  she  can  posi- 
tively know  the  amount  of  the  debts.  If  she  elects,  therefore,  to 
take  the  testamentary  provision,  she  must  do  so,  I  think,  on  the 
assumption  that  it  will  be  paid,  if  there  be  any  property  with  which 
to  pay  it.  She  gives  up  an  estate  in  land,  and  I  see  not  why  those 
whose  land  is  benefited  by  the  bargain  should  not  pay  the  purchase- 
price.  But  I  am  bound  by  the  decision  or  opinion  in  Bahcock  v. 
Stoddard  (3  N.  Y.  S.  C,  207).  The  court  in  that  case,  admitting 
the  justice  of  the  claim,  say  that  they  have  found  no  authority  for 
it,  and  are  not  prepared  to  assert  it.  It  must  be  noticed,  however, 
that,  in  that  case,  the  legacy  in  lieu  of  dower  had  not  been 
accepted.  The  widow  died  a  few  days  after  the  will  was  proved, 
without  making  an  election.  Thus  the  important  element  of  a 
quasi  bargain  was  wanting.  She  had  parted  with  nothing,  and 
might  never  have  accepted  the  legacy.  Still,  I  think  it  is  better 
that  we  should  follow  the  opinion  of  the  court  in  that  case  than 
to  have  any  conflict  of  views.  • 

For  these  reasons,  I  think  that  the  judgment  should  be  affirmed, 
with  costs  to  the  defendants  respondent,  J.  H.  and  M.  E.  Sanford, 
but  not  to  the  plaintiff. 

James,  J.  (dissenting) : 

But  two  questions  are  presented  on  this  appeal :  First,  was  the 
plaintiff's  share  properly  assessed  2  Second,  is  the  deficiency  of 
the  widow's  legacy  a  lien  on  the  real  estate  I 
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The  only  objection  to  the  manner  in  which  the  plaintiff's  share 
was  assessed,  is,  that  by  making  the  assessment  pro  rata,  the  widow 
is  compelled  to  contribute  from  the  property  given  to  her  in  lieu 
of  dower,  to  make  up  that  portion  of  the  plaintiff's  share  which  he 
is  entitled  to  recover  by  reason  of  the  advancements  given  to  the 
elder  sons.  It  was  decided  in  Mitchell  v.  Blain  (5  Paige,  588), 
that  a  widow's  legacy  in  Hqu  of  dower  must  contribute  ratably 
with  the  other  legacies  to  make  up  the  share  of  an  after-bom  child, 
and,  as  an  equivalent,  the  widow  was  allowed  dower  in  the  real 
estate  received  by  such  child,  because,  if  the  &ther  had  died  intes- 
tate, such  share  would  have  been  subject  to  dower.  That  rule  has 
been  followed  in  this  case ;  but  in  Mitchell  v.  Blain  {supra)  the 
question  in  this  case  presented  did  not  arise,  because  there  were  no 
advancements  in  that  case. 

The  child  is  entitled  to  the  same' share  of  his  father's  estate  as  if 
the  testator  had  died  intestate.  (2  R.  S.,  65  §  49.)  Had  he  so  died, 
the  advancements  would  have  been  so  reckoned  in  ascertaining 
such  share.  (2  R.  S.,  97,  §  76 ;  1  R.  S.,  754,  §  23.)  They  were 
properly  reckoned  in  this  case,  and  no  objection  is  made  thereto  by 
any  party ;  but  had  the  testator  died  intestate,  then  the  advance- 
ments would  have  been  deducted  from  the  shares  of  the  heirs  and 
next  of  kin  who  received  them,  and  they  would  only  have 
been  entitled  to  the  difference,  if  any.  (Id.)  The  appellant  now 
claims  that,  inasmuch  as  the  heirs  who  received  the  advancements, 
are  respectively  devisees  under  the  will,  of  property  sufficient  in 
value,  after  making  up  their  pro  rata  contributions  to  plaintiff's 
share,  exclusive  of  advancements,  to  wholly  pay  the  increase  of 
plaintiff's  share  by  reason  of  their  respective  advancements,  such 
increase  should  be  wholly  assessed  upon  the  devisees  who  received 
the  advancements  which  create  it,  and  not  upon  the  appellant,  who 
received  no  part  of  such  advancements.  There  is  a  strong  equity 
in  this  claim,  and,  unless  there  is  some  rule  of  law  which  prohibits 
its  allowance,  this  equity  should  not  be  disregarded. 

There  are  several  provisions  of  statute  in  respect  to  the  manner 
in  which  the  legatees  and  devisees  should  contribute  to  make  up 
plaintiff's  portion.  By  2  Revised  Statutes,  65,  section  49,  it  is  pro- 
vided that  the  after-born  child  "  shall  be  entitled  to  recover  the 
same  portion  from  the  devisees  and  legatees,  in  proportion  to  and 
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out  of  the  parts  devised  and  bequeathed  to  them  by  such  will."  By  2 
Revised  Statutes,  456,  sections  64,  65,  the  Supreme  Court  is  empow- 
ered to  compel  the  legatees  to  make  a  "just  and  equal  contribution," 
and  to  make  the  devisees  make  a  "just  and  proportionate  contribu- 
tion," to  make  up  such  share.  It  is  plain  that  the  legislature,  by 
these  provisions,  intended  to  invest  the  court  with  full  power  to 
do  justice  in  such  cases. 

In  most  instances,  a  proportionate  contribution  would  be  just. 
But  here  is  a  case,  where  it  seems  to  me  to  be  grossly  unjust.  The 
widow,  whose  legacy  and  devise  are  in  lieu  of  dower  and  all  claims  on 
the  estate,  and  who  received  none  of  these  advancements,  is  com- 
pelled to  contribute  equally  with  the  devisees,  who  received  the 
advancements.  In  other  words,  she  is  compelled  to  pay  plaintiff 
about  $3,000,  because  the  testator  advanced  William  A.  $6,000  and 
Joseph  JE.  $10,245,  although  both  these  sons  have  enough  given 
them  by  the  will  to  pay  the  same  in  addition  to  all  their  other  con- 
tributions. In  such  a  case,  equity  requires  that  the  increase  by 
reason  of  advancements,  be  first  paid  from  the  property  devised 
and  bequeathed  to  tlie  legatee  or  devisee  who  received  them,  until 
such  property  is  exhausted,  before  the  other  legatees  and  devisees 
are  called  upon  to  contribute  on  account  thereof;  and  such  is 
the  true  application  of  the  statute  to  this  case.  Therefore,  the 
judgment  should  be  modified  by  reassessing  the  plaintiff's  share  in 
accordance  with  the  above  views. 

The  deficiency  of  the  legacy  in  lieu  of  dower  is  a  lien  upon  the 
real  estate  passing  under  the  will  to  the  defendants,  William  A. 
and  Joseph  H.  Sanford.  Such  a  legacy  is  not  a  bonus  or  gratuity, 
but  a  price  offered  by  the  testator  for  his  wife's  interest  in  the  real 
estate.  When  accepted,  it  amounts  to  a  contract  of  purchase. 
{Fsenhart  v.  Brown^  1  Edw.  Ch.,  411,  and  cases  cited.)  As 
between  tha  widow  and  legatees  and  devisees,  she  is  entitled  to  pay- 
ment in  full,  while  there  is  property  enough  of  the  estate  to  pay  it. 
If  the  personalty  is  insufficient,  it  is  a  lien  on  the  realty.  {Flynn 
V.  Oro7iiJcsny  9  How.,  214.)  The  devisees  cannot  take  advantage  of 
the  relinquishment  of  the  dower,  and  repudiate  the  payment  of  the 
consideration  therefor  ;  especially  in  a  case  like  this,  where  the  will 
requires  that  it  shaU  not  only  be  accepted,  but  shall  also  be  received 
in  order  to  be  in  lieu  of  dower. 
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The  case  of  BabcocTc  v.  Stoddard  (3  N.  Y.  S.  C,  207)  is  of  no 
authority  on  this  last  point.  There  the  widow  died  without  accept- 
ing the  legacy.  It  was  not  then  a  contract,  but  an  offer  simply 
while  it  remained  unaccepted,  and  hence  was  not  a  lien.  The 
question  in  this  case  presented  did  not  there  arise. 

The  judgment  should  also  be  modified  by  adjudging  the  deficiency 
of  said  legacy,  with  the  interest,  to  be  a  lien  on  that  part  of  the 
real  estate  devised  to  William  A.  and  Joseph  H.  Sanford  which 
remains  to  them  after  contributing  to  plaintiff's  share,  to  be  paid 
from  the  proceeds  of  the  sale  of  said  part,  in  preference  to  all  other 
claims  thereon. 

Present — Lkabned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Judgment  afSrmed,  with  costs  to  the  respondents  J.  H.  and  M. 
E.  Sanford,  but  not  to  plaintiff. 


NANCY  SUTTON,  Administratrix,  bto.,  Respondent,  v,  THE 
NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAIL- 
ROAD COMPANY,  Appellant. 

BaOroad  Co,  -^nsgUff&nce. 

When  the  eyidence  shows  that  a  railroad  company  permitted  people  to  acquire 
the  habit  of  crossing  its  track  frequently  at  a  certain  place,  the  company  is 
not  at  liberty  to  allow  cars  to  run  over  that  portion  of  the  track  without  any 
one  to  control  them. 

Appeal  from  a  judgment  entered  at  the  Rensselaer  Circuit  in 
favor  of  the  plaintiff,  for  damages  sustained  in  consequence  of  the 
killing,  by  the  defendant,  of  the  plaintiff's  intestate,  William  C. 
Sutton. 

The  Troy  and  Greenbush  branch  of  the  defendant's  road,  as  it 
enters  the  city  of  Troy,  passes  a  short  distance  from  the  east  bank 
of  the  Hudson  river.  Upon  that  east  bank,  and  between  the  rail- 
road and  the  river,  are  situated  the  foundry  and  stove  works  of 
Fuller,  Warren  &  Co.  The  plaintiff's  intestate,  William  O.  Sut- 
ton, at  the  time  of  the  accident  by  which  he  was  killed,  was 
employed  in  the  carpenter  shop  connected  with  the  foundry.    It  was 
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proved  by  several  witnesses,  that,  for  a  long  time  prior  to  the  acci- 
dent, the  employes  of  the  foundry  were  in  the  habit  of  crossing 
the  railroad  track,  at  a  point  opposite  this  carpenter  shop.  That 
from  the  carpenter  shop  across  the  track  is  a  regular  beaten  path. 
There  are  two  tracks  in  front  of  the  carpenter  shop  where  the  acci- 
dent took  place.  At  the  same  place  there  is  a  slight  grade  descend- 
ing to  the  south.  Just  before  the  accident  occurred,  a  train  of  ten 
oars  backed  up  on  the  west  track.  Just  before  reaching  the  carpen- 
ter shop,  five  of  these  cars  were  disconnected,  and  the  locomotive, 
with  the  other  five,  gave  the  five  disconnected  cars  a  "  shove  "  or 
"  kick,"  which  sent  them  north  so  far  that  the  south  car  was  above 
or  north  of  the  door  of  the  carpenter  shop. 

Just  about  the  time  these  five  disconnected  cars  stopped  above 
the  carpenter  shop,  Sutton  started  out  of  the  shop  with  a  pail  on 
his  arm,  to  go  for  some  water  to  a  well  on  the  other  side  of  the 
track.  As  he  went  down  from  the  door  of  the  shop,  these  five  cars 
passed  him  going  north.  He  waited  till  they  had  gone  by  and  had 
stopped.  He  then  attempted  to  cross  the  track,  and  actually 
crossed  the  west  track  to  the  space  between  the  two.  Just  then  a 
train  backed  up  from  the  south  on  the  east  track.  To  avoid  this, 
Sutton  stepped  back  on  the  west  track,  which  he  had  just  safely 
crossed,  and  the  five  disconnected  cars  which  were  left  without  any 
locomotive  attached,  and  with  no  one  in  charge  of  them,  in  running 
back  down  the  grade,  struck  and  killed  him. 

Upon  these  facts,  the  jury  found  that  the  defendant  was  guilty 
of  negligence,  and  that  the  accident  occurred  without  the  fault  of 
the  plaintiff's  intestate,  and  rendered  a  verdict  of  $5,000  damages, 
fh)m  which  the  defendant  appeals  to  this  court. 

Frank  LoomiSy  for  the  appellant. 

Esek  Cowen^  for  the  respondent. 

Leabnbd,  p.  J.: 

The  plaintiff's  intestate,  under  the  circumstances,  was  not  a 

trespasser.     He  was  on  the  defendants'  premises,  under  an  implied 

license.    {DriscoU  v.  iT.  ofid  R.  Lime  and  O.  Go.j  37  N.  Y.,  637.) 

He  was  not  there,  however,  by  their  express  or  implied  invitation. 

TTuN— Vol.  IV.  96 
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The  man  who  enters  on  another's  land,  along  a  road  laid  out  and 
used  for  access  to  the  house,  enters  by  an  implied  invitation.  The 
owner  assumes  an  obligation  in  respect  to  the  safetj  of  the  road, 
an  obligation  which  does  not  arise  from  the  mere  acquiescence  of 
the  owner  in  the  use  of  his  land  by  others.  {Sweeny  v.  Old  Colony 
and  N.  R.  R.  Co.,  10  Allen,  373 ;  Phil,  and  R,  R.  R.  v.  Hum- 
mell,  44  Penn.,  375.) 

In  the  very  important  case  of  Gillis  v.  Penn.  R.  R.  Co.  (59 
Penn.,  129),  it  is  said  that  the  owner  is  not  liable  to  a  trespasser, 
or  to  one  who  is  on  his  land  by  mere  permission,  or  by  sufferance, 
for  the  negligence  of  himself  or  his  servants.  But  that  the  tres- 
passer, and,  more  strongly,  the  person  who  comes  on  land  by  a 
license,  can  maintain  an  action  for  wanton  or  intentional  injury 
inflicted  by  the  owner.  That  was  the  case  of  a  person  who  was 
injured  by  the  breaking  of  a  platform.  The  plaintiff  was  not  on 
the  platform  as  a  passenger,  but,  with  others  of  a  large  crowd,  to 
see  some  attractive  sight.  To  the  same  effect  are  Ma>tze  v.  N.  Y. 
C.  R.  R.  Co.  (8  S.  C.  [1  Hun],  417),  and  Nicholson  v.  Erie  R.  R. 
Co.  (41  N.  Y.,  630).  But  in  these  two  cases  the  liability  is  said  to 
be  limited  to  cases  of  intentional  injury.  I  cannot  think,  however, 
that  the  court  intended  to  say  that  there  could  not  be  a  recovery 
for  what,  in  the  case  of  Gillis,  is  called  "  wanton  "  injury.  Because, 
in  the  case  of  DrieooU  v.  N.  amd  R.  L.  and  C.  Co.,  the  plaintiff's 
intestate  was  on  the  defendant's  land  without  right,  and  the 
administratrix  was  allowed  to  recover,  on  the  ground  of  the 
defendant's  negligence  in  not  giving  notice  of  a  blast  Thus  there 
was  no  intentional  injury.  There  was  what  might  be  held  to  be 
wanton  injury,  or  injury  arising  from  culpable  negligence.  In  the 
case  of  Kay  v.  Penn.  R.  R.  Co.  (65  Penn.,  269),  the  defendants 
had  leased  a  lot  of  land  for  their  side  tracks,  and  had  the  right  to 
its  exclusive  possession.  By  sufferance  they  had  permitted  the 
public  to  pass  over  the  lot.  They  detached  some  cars  and  sent 
them  around  a  curve  without  a  brakeman.  They  were  held  liable 
to  a  person  upon  that  lot,  who  was  run  over  by  these  cars.  The 
court  say  that  duties  grow  out  of  circumstances;  that  culpable 
negligence  is  the  omission  to  do  that  which  a  reasonable,  prudent 
and  honest  man  would  do ;  or  it  is  the  doing  of  what  such  a  man 
would  not  do ;  that  if  an  owner  has  allowed  persons  a  use  of  his  prop- 
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erty,  tending  to  produce  a  belief  that  it  will  not  be  objected  to,  he  is 
held  to  exercise  his  rights  in  this  view,  so  as  not  to  mislead  others 
to  their  injury.  (See  Whart  on  Negligence,  §§  811,  389  ;  Brown 
V.  H(m.  a/nd  St.  J.  R,  R.  Co,,  50  Mo.,  461 ;  B.  omd  O.  R.  R.  Co, 
V.  Trainor,  33  Md.,  542.) 

It  was  right,  therefore,  in  the  present  case,  for  the  plaintiff  to 
prove  the  long  existing  custom  of  crossing  the  tracks  at  this  place, 
as  indicating  an  acquiescence  therein  of  the  defendants.  For  having 
acquiesced  in  this  use,  they  should  exercise  their  rights,  in  this  view, 
so  as  not  to  mislead  others  to  their  injury.  It  might  be  a  wanton 
disregard  of  life  to  run  trains  on  this  part  of  the  track  in  a  manner 
permissible  elsewhere.  The  foundry  of  Fuller,  Warren  &  Co. 
stood  close  to  the  defendants'  roadway,  with  doors  opening  thereon, 
and  workmen  (of  whom  the  deceased  was  one)  had  been  in  the 
habit  of  crossing  and  recrossing  for  many  years,  and  there  was  a 
well  beaten  path. 

The  defendants'  counsel  requested  the  court  to  charge  that  the 
defendants  owed  no  duty  to  the  deceased  to  set  the  brakes  or  other- 
wise fasten  the  cars.  The  court  said  that  he  declined,  under  the 
circumstances.  It  is  insisted  now  that  this  was  error,  according  to 
the  decision  in  Nicholson  v.  Erie  Railway  Company.  But  the 
circumstances  in  the  two  cases  were  different.  In  that,  the  cars 
were  left  standing,  and  were  started  by  a  violent  wind.  This  was 
a  matter  not  to  be  foreseen  by  the  defendants  —  not  to  be  guarded 
against.  In  the  present  instance,  if  the  theory  be  correct  that  the 
plaintiff  was  injured  by  the  backward  motion  of  the  detached  cars, 
there  was  no  unusual  or  unexpected  cause.  No  cause  existed  other 
than  the  alleged  grade  of  the  road.  And  if  the  grade  of  the  road 
was  such  that  cars  would  run  down  by  the  mere  force  of  gravity, 
we  cannot  say,  as  the  court  was  requested  to  do,  that  the  defendants 
owed  no  duty  to  the  deceased  to  set  the  brakes  or  fasten  the  cars. 
In  the  language  already  quoted,  duties  grow  out  of  circumstances ; 
and  as  the  fact  was,  that,  by  the  defendants'  permission,  persons 
were  accustomed  to  cross  the  tracks  at  this  place  frequently,  the 
defendants  were  not  at  liberty  to  allow  cars  to  run  without  any  one 
to  control  them. 

The  second  request  to  charge  was  also  too  broad,  and  was  right- 
fully refused.     The  fact  that  persons  had  been  accustomed  to  cross 
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at  this  place  did  impose  further  care  on  the  defendants  than  if  the 
deceased  had  been  a  trespasser.  That  is,  if  a  pei'son  were  trespass- 
ing on  the  defendants'  track,  in  an  unfrequented  place,  they  would 
be  under  no  obligation  to  expect  that  he  would  be  there.  In  such 
a  place,  running  cars  without  a  brakeman  would  not  probably  be 
negligence.  But  the  defendants'  duty  was  modified,  when,  by  their 
implied  consent,  persons  had  been  accustomed  to  go  on  the  track. 
Although  a  man  be  a  trespasser,  the  owner  must  not  injure  him  by 
wanton  negligence.  {B.  and  O.  R.R.  v.  Trainor ;  DriscoUv.N. 
cmd  R.  L,  and  C.  Co.j  ut  supra,)  So  also  as  to  cattle.  {IsbeU  v. 
Jf.  T.  amd  N,  H.  R.  R.  Co.,  27  Conn.,  404;  Corwin  v.  N.  Y. 
<md  E.  R.  R.J  13  N.  Y.,  42.)  And  it  is  worth  noticing  that  the 
general  railroad  act,  while  it  exempts  railroad  companies  that  make 
and  maintain  fences  from  damages  for  injury  to  cattle,  excepts  such 
as  are  "negligently  or  willfully  done."  Thus,  too,  in  the  often 
cited  illustration  from  the  civil  law,  the  man  who  cuts  a  limb  from 
a  tree  is  liable,  if  it  falls  on  one  passing  along  a  public  or  private 
way,  unless  he  gives  warning.  But  if  it  falls  on  one  passing  where 
there  is  no  way,  the  pruner  is  liable  only  if  he  saw  the  person 
passing.  For  he  cannot  be  blamed  when  he  could  not  guess  whether 
any  one  would  be  passing  by.  (Dig.,  9,  2,  31.)  This,  too,  was  the 
doctrine  of  the  case  of  DriscoU,  above  cited.  And,  therefore,  it 
cannot  be  said  that  the  court  erred  in  charging  that  the  defendants 
owed  the  duty  that  no  injury  should  be  done  to  the  deceased,  by 
any  negligent  act  on  their  part,  in  the  discharge  of  a  lawful  duty. 
What  would  be  negligent  would  depend,  as  said  in  the  case  of 
Kay  v.  Pennsylvania  Railroad  J  on  the  circumstances.  The  case 
of  Phil,  and  R,  Railroad  Company  v.  Ilummdl  (44  Penn.,  375) 
is  some  times  cited  as  contrary  to  these  views.  But  that  only  holds 
that  the  company  is  not  liable  to  a  trespasser,  unless  want  of  ordi- 
nary care  is  shown.  And  that  case,  with  the  still  more  important 
case  of  GiUis  v.  Pennsylvania  Railroad^  is  reviewed  in  the  very 
careful  opinion  delivered  in  the  case  of  Kay  v.  Pennsylvania 
Railroad.  And  it  is  there  shown  that  nothing  in  these  two  cases 
conflicts  with  the  rules  laid  down  in  the  case  last  named.  And 
the  court,  in  this  present  case,  expressly  charged  that  if  the  defend- 
ants exercised  ordinary  care  in  the  management  of  their  cars,  the 
plaintiff  could  not  recover.     Whether  they  did  exercise  ordinary 
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care  was  a  question  for  the  jury.  And  we  must  further  notice  that 
the  court  charged,  that,  if  the  defendants  were  watchful  and  had  no 
knowledge  of  the  deceased's  presence  on  the  track,  they  were  not 
bound  to  take  any  otlier  than  their  usual  modes  to  keep  the  cars  in 
position.  It  is  well  pointed  out,  in  the  case  of  Baltimore  and  Ohio 
RaUroad'  Company  v.  Trainor  {ut  8upra\  that  although  a  man  be 
a  trespasser  in  going  upon  the  roadway  of  the  railroad,  yet  that 
fact  is  not  of  itself  negligence  contributing  to  the  accident,  provided 
the  circumstances  were  not  such,  when  the  party  went  on  the  track, 
as  to  threaten  injury,  and  provided  that,  being  on  the  track,  he  did 
nothing  positive  or  negative  to  contribute  to  the  immediate  injury. 
The  mere  going  on  the  track  is  not  of  itself  negligence.  And  this 
is  especially  true  where,  by  acquiescence  for  years,  the  company  had 
permitted,  and  where  the  situation  of  the  buildings  almost  com- 
pelled, persons  to  walk  on  the  roadway. 

There  is  nothing,  then,  in  this  case  requiring  a  new  trial.     The 
judgment  and  order  should  be  affirmed. 

Present — Learned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

James,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


JANE  E.  TABER,  Respondent,  v.  THE  DELAWARE, 
LACKAWANNA  AND  WESTERN  RAILROAD  COM- 
PANY, Appellant.  ' 

NegUgeru^e^ccmtrihutory  negUgenee^EoidenM. 

A  train  of  defendant,  upon  which  plaintiff  was  a  passenger,  ran  a  short  distance 
beyond  the  station  at  which  she  wished  to  alight,  stopped  for  a  moment,  and 
then  backed  down  to  the  station.  As  soon  as  the  train  stopped,  the  plaintiff, 
who  was  in  the  last  car,  supposing  it  was  at  the  station,  and  that  it  would 
remain  there  but  a  short  time,  without  the  knowledge  of  any  one  in  charge  of 
the  train,  left  the  car  by  the  rear  door,  and  was  on  the  steps,  getting  off,  when, 
by  a  sudden  jerk  of  the  train,  made  in  backing  to  the  station,  she  was  thrown 
off  and  injured.    It  was  a  very  dark  night    There  was  no  station  platform 
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or  light  where  the  plaintiff  attempted  to  leave  the  car,  nor  at  the  usual  stop- 
ping-place, which  was  across  a  highway  in  front  of  a  hotel.  The  name  of 
the  station  had  not  been  announced,  and  no  notice  had  been  given  to  passengers 
to  alight.  The  conductor  saw  the  plaintiff  after  she  fell,  and  made  a  signal 
with  his  lantern  to  stop  the  train,  but  it  was  not  seen.  There  was  no  brake- 
man  at  the  end  of  the  car  where  plaintiff  attempted  to  alight. 

EM  (1),  that  the  defendant  was  not  guilty  of  negligence ;  and  (2),  that  plaintiff,  by 
her  negligence,  contributed  to  the  injury. 

On  the  trial  plaintiff  was  allowed  to  testify  that  she  understood  the  train  stopped 
at  the  station  but  a  short  time,  and  that  the  station  agent's  wife  had  so  told  h^. 
JBfisW,  error. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  the 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial  made 
on  the  minutes. 

H,  Hurlbuty  for  the  appellant. 

Chapman  <&  Ma/rtin^  for  the  respondent. 

James,  J. : 

This  action  was  to  recover  for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  The  defendant  is  a  railroad 
corporation,  and  runs  trains  north  from  Binghamton,  past  Willard's 
Station.  In  January,  1873,  plainti  ff  took  passage  at  Binghamton, 
for  Willard*s  Station,  on  the  evening  train.  The  usual  stopping- 
place  for  the  train  at  that  station  is  across  the  highway,  in  front  of 
a  hotel.  On  this  occasion  the  train  ran  a  short  distance  past  the 
stopping-place,  but  as  soon  as  possible  backed  to  that  place.  The 
plaintiff  was  in  the  rear  car ;  as  soon  as  the  train  stopped,  without 
the  knowledge  of  any  of  defendant's  employes  in  charge  of  the 
train,  she  stepped  out  of  the  car  door,  at  the  rear,  upon  the  plat- 
form, and  was  stepping  down  the  steps,  when,  by  a  sudden  jerk  of 
the  train,  she  was  thrown  off  and  injured.  It  was  a  very  dark 
night;  there  was  no  station  platform  at  the  place  where  she 
attempted  to  alight,  nor  any  station  light.  And  these  acts  of  the 
plaintiff  took  place  before  the  train  was  brought  at  rest  at  the 
station ;  before  the  name  of  the  station  had  been  announced  or 
notice  to  alight  given. 

It  seemed  some  of  her  most  serious  injuries,  after  falling  off, 
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arose  from  the  backing  of  the  train;  and  it  seems  that  the  con- 
ductor, from  the  steps  of  the  forward  end  of  the  forward  car,  saw 
tlii'ongh  between  the  cars  a  woman  lying  beside  the  rail,  and, 
instead  of  pulling  the  bell-rope,  or  calling  to  the  engineer  to  stop, 
gave^a  signal  with  his  light,  which  was  not  seen,  and  the  balance 
of  the  train  passed,  cutting  her  head. 

On  the  foregoing  facts  arises  the  questions  of  negligence :  1st. 
Did  the  plaintiff,  by  negligence,  contribute  to  the  injury?  2d. 
Was  the  defendant  guilty  of  negligence  that  caused  the  injury? 

The  case  also  contains  exceptions  to  the  admission  of  evidence. 
The  plaintiff  was  allowed  to  testify  that  she  miderstood  the  train 
stopped  at  Willard's  but  a  short  time ;  also  to  testify  that  the 
station  agent's  wife  so  told  her.  The  plaintiff  was  allowed  to  show 
that  safety-brakes  were  not  attached  to  this  train,  by  which  a  train 
could  be  stopped  quicker  than  with  others. 

In  most  cases  the  question  of  contributory  negligence  is  a  mixed 
one  of  fact  and  law ;  yet,  where  the  evidence  is  not  conflicting,  or 
where  plaintiff's  negligence  appears  by  his  own  evidence,  it  is  a 
question  of  law  only.  In  this  case  there  is  no  dispute  about  the 
facts.  It  is  certain,  but  for  plaintiff's  own  folly  and  negligence, 
she  would  not  have  been  injured.  It  is  not  material  that  the  train 
ran  a  few  rods  past  the  station.  That  did  not  throw  the  plaintiff 
off.  It  is  not  an  uncommon  thing  for  a  train  to  run  past  a  station. 
It  is  one  of  those  things  which,  from  the  great  momentum  and 
weight  of  the  train,  cannot  always  be  avoided.  The  implied  con- 
tract between  these  parties  was,  that  defendant  would  carry  plaintiff 
to  Willard's  Station,  notify  her  of  the  arrival,  and  when  to  alight. 
Instead  of  waiting  for  this  notice,  and  before  the  train  had  been 
placed  at  the  station,  the  plaintiff,  without  notice  to,  or  knowledge 
in,  the  managers  of  the  train,  acted  on  her  own  volition,  sought  to 
alight  from  the  train  before  it  was  time,  and  in  doing  so  received 
the  injury  complained  of;  presenting  a  clear  case  where  the  plain- 
tiff's own  negligence  was  the  sole  and  only  cause  of  the  injury. 
{Johnson  v.  Hud.  R.  R.^  20  N.  Y.,  65 ;  Ilayea  v.  Gallagher,  72 
Penn.,  186.) 

iThe  next  question  is  as  to  the  negligence  of  the  defendant.  The 
plaintiff's  counsel  specifies  several  particulars,  wherein  it  is  claimed 
the  defendant  was  guilty  of  negligence,  as  follows :  Plaintiff  was  a 
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woman  and  knew  when  the  train  stopped  she  was  to  get  off;  from 
what  she  had  been  told  she  believed  she  must  get  off  quickly; 
there  was  nothing  to  indicate  to  her  that  the  train  had  run  by  the 
station;  the  train  was  still;  everybody  was  rushing  to  the  front 
door  to  get  out ;  she  went  to  the  back  door  as  the  safest.  There  is 
nothing  in  all  these  statements  to  show  negligence  in  the  defendant 
They  are  mostly  of  a  nature  excusatory  of  the  plaintiff's  own  acts. 
The  defendant  was  not  responsible  for  what  another  had  told  the 
plaintiff  about  the  train,  or  the  length  of  its  stop;  nor  was  it 
chargeable  with  knowledge  of  the  plaintiff's  fears;  nor  had  its 
employes  any  information  that  she  intended  to  run  to  the  door  and 
jump  off  on  the  first  intimation  of  a  halt. 

It  was  urged,  as  a  ground  of  negligence,  '^  that  when  the  plain- 
tiff opened  the  car  door,  on  going  out  from  the  light,  it  was  very 
dark ;  that  there  were  no  station  lights,  and  never  had  been  ;  that 
there  was  no  platform,  and  never  had  been;  that  there  was  no 
brakeman  present  to  tell  her  the  train  would  back  up."  Conceding 
all  this  true,  and  even  that  it  was  negligent,  neither  in  any  way 
contributed  to  the  injury.  But  neither  was  an  act  of  negligence. 
It  certainly  was  not  the  fault  of  the  company  that  it  was  dark  ;  or 
that,  on  passing  out  of  the  car  from  the  light,  it  appeared  to  the 
plaintiff  very  dark.  Conceding  there  was  no  platform  or  station 
lights ;  neither  was  the  cause  of  the  accident.  The  proper  place 
for  either  would  have  been  at  the  station  stopping-place,  and  not 
where  the  car  stood  when  plaintiff  left  it.  At  the  latter  place  none 
were  required,  and  she  did  not  wait  until  the  cars  got  at  the  proper 
place,  80  that  their  absence  from  that  place  did  not  cause  her  to  falL 
So  as  to  having  a  brakeman  present  to  tell  her  the  train  would 
back  up.  Of  her  own  accord  she  left  the  car  at  an  improper  time 
and  place,  and  railroads  are  not  required  to  keep  a  brakeman  to  aid 
passengers  to  alight  at  other  than  regular  stopping-places.  Had 
plaintiff  waited  until  the  train  was  at  the  station,  non  constai^  a 
brakeman  or  conductor  would  have  been  present  to  help  the  plain- 
tiff off  the  train. 

The  running  of  the  train  past  the  station  was  not  the  proximate 
cause  of  the  injury;  Had  plaintiff  retained  her  seat  until  the  train 
was  placed  at  the  station,  no  injury  like  this  could  have  happened  to 
her.    The  conduct  of  the  conductor,  when  he  saw  something  lying 
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by  the  rail  looking  like  a  woman,  in  not  using  other  methods  to 
stop  the  train,  did  not  cause  the  accident.  Could  the  train  have 
been  sooner  stopped,  the  extent  of  the  injury  might  have  been 
lessened.  But  her  being  there  was  through  her  own  negligence, 
and  the  conduct  of  the  conductor  did  not  constitute  neglect.  On 
the  law  applicable  to  this  case,  1  do  not  see  how  plaintiff  can  main- 
tain an  action  against  the  defendant. 

But  there  are  other  grounds  for  granting  a  new  trial.  The  court 
erred  in  the  admission  of  evidence.  Plaintiff's  understanding  of 
the  time  the  train  stopped  at  Willard's  Station,  or  what  the  agent's 
wife  said  about  it,  were  not  admissible  as  evidence  against  the 
defendant,  and  as  such  testimony  may  have  influenced  the  jury,  it 
ought  not  to  be  allowed  to  stand. 

Learned,  P.  J.,  concurred. 

BoASDMAN,  J.,  dissented. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


PATRICK  KING,  Respondent,  v.  THE  NEW  YORK  CEN- 
TRAL AND  HUDSON  RIVER  RAILROAD  COMPANY, 
Appellant. 

NegUg&Me  —  duty  cf  master  to  keep  in  repair  macMnery  used  by  servant. 

It  is  the  duty  of  a  master  to  see  that  his  servants  shall  be  under  no  risks  from 
imperfect  or  inadequate  machinery;  and  he  is  liable  for  any  injury  which  may 
arise  from  his  neglect  to  keep  the  same  in  repair,  as  well  as  for  any  imperfection 

*  in  its  original  construction. 

Motion  for  a  new  trial,  oh  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  verdict  in  favor  of  the 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial  made 
on  the  judge's  minutes. 

This  action  was  brought  to  recover  for  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  in  consequence  of  the  falling  of  a 
derrick  belonging  to  defendant;  such  accident  being  alleged  to 
Hun— Vol.  IV.        97 
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have  resulted  from  the  negligence  of  the  defendant  in  not  furnish- 
ing a  sufficient  derrick,  and  also  in  not  using  due  diligence  in 
keeping  the  derrick  in  order.  The  answer  denies  the  alleged  negli- 
gence and  avers  that  the  injuries  complained  of  were  caused  by  the 
negligence  of  the  plaintiff  and  his  fellow  laborers. 

The  defendant  had  placed  a  derrick  on  a  dock  belonging  to  it  to 
aid  in  transferring  steel  and  iron  rails  from  boats  to  its  cars  and 
had  contracted  with  one  Dillon  to  unload  the  rails  at  a  certain  price 
per  rail.  A  portion  of  the  derrick  fell  on  the  plaintiff  while 
engaged  in  hoisting  a  rail  and  inflicted  the  injuries  to  recover 
damages  for  which  this  action  was  brought. 

It  was  claimed  by  the  defendant  that  the  plaintiff  was  a  partner 
of  Dillon,  while  it  was  claimed  in  his  behalf  that  he  was  merely 
an  employe. 

Mathew  HalCy  for  the  appellant. 

AmcLsa  J.  Parker^  for  the  respondent. 

Learned,  P.  J. : 

It  seems  to  me  that  some  of  the  doctrines  of  Wright  v.  N'ew 
York  Central  Railroad  (25  N.  Y.,  662)  have  been  modified. 
Wam&r  v.  Erie  Railway  (39  N.  Y.,  468)  seems  to  establish  that 
it  is  the  duty  of  the  master,  not  only  to  erect  a  structure  to  be  used 
in  his  business  without  fault  as  to  plan,  construction  and  materialfi, 
but  to  supervise,  examine  and  test  it  as  frequently  as  custom  and 
experience  require.  La/ning  v.  New  York  Central  Railroad  (i9 
N.  Y.,  521)  says  that  the  duty  to  the  servant  is,  that  he  shall  be 
under  no  risk  from  imperfect  or  inadequate  machinery.  It  is  a 
duty  to  be  affirmatively  and  positively  fulfilled  and  performed.  If 
the  duty  of  the  master  is,  that  the  servant  shall  be  under  no  risks 
from  imperfect  or  inadequate  machinery,  this  certainly  imposes 
some  duty  of  maintenance  as  well  as  of  original  construction.  It 
would  be  idle  to  say  that  the  master  was  under  an  obligation  to 
provide  a  safe  machine  in  its  original  construction,  but  that  he 
might  allow  it  to  become  utterly  and  notoriously  unsafe  without 
incurring  any  obligation.  In  the  language  of  the  case  last  cited, 
the  duty  is  not  performed  "until  there  has-been  placed  for  the 
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servant's  ase,  perfect  and  adequate  physical  means."  So,  too, 
the  case  of  Cmigktry  v.  Woolen  Go.  (56  N.  Y.,  126)  declares  that 
the  duty  of  the  defendants  toward  any  person  invited  to  go  upon 
the  structure  was  "  to  use  proper  diligence  in  its  construction  and 
maintenance?^  And,  on  principle,  the  nature  of  the  obligation 
must  be  the  same.  Of  course,  when  a  man  has  made  a  safe  struc- 
ture, he  may  reasonably  expect  that  it  will  remain  safe  for  a  time. 
How  long  will  depend  on  the  nature  of  the  structure  and  its 
use.  How  soon  he  must,  as  a  prudent  man,  cause  it  to  be  exam- 
ined, will  depend  on  the  circumstances  of  each  case.  But,  I  think, 
the  decisions  require  from  him  reasonable  attention  to  the  matter, 
according  to  the  amount  of  wear  which  the  use  of  the  machine 
causes.  This  was  stated  by  the  court  in  its  charge :  "  It  was  further 
their  [the  defendants']  duty,  as  the  derrick  was  in  continued  use,  to 
examine  it  from  time  to  time,  and  to  make  repairs  when  needed, 
so  that  persons  using  it  could  do  so  with  safety."  The  court  further 
charged,  that  if  the  plaintiff  knew,  or  had  reason  to  know,  that  the 
machine  was  dangerous,  and  continued  to  work,  he  could  not 
recover.  And  furtlier,  that  if  there  was  a  contract  on  the  part  of 
Dillon  to  take  the  responsibility  of  inspecting  the  machine  and 
reporting  its  defects,  and  Ihe  plaintiff  knew  of  this,  he  could  not 
recover.  This  was  sufficiently  favorable  to  the  defendants.  An 
agreement  by  Dillon  relieving  the  defendants  from  a  duty  imposed 
upon  them  by  the  law,  should  not  take  away  from  the  plaintiff  the 
right  to  have  a  safe  machine  provided  for  him  —  at  least  when 
he  was  ignorant  of  such  agreement.  If,  as  the  cases  hold,  the 
defendants  owed  a  duty  to  the  plaintiff  of  providing  and  main' 
taining  a  safe  machine,  and  then  made  an  agreement  with  Dillon^ 
to  repair,  when  notified  by  him,  this  did  not  release  them  from 
their  duty  to  the  plaintiff  without  his  consent.  The  charge  of  the 
court  stated  the  law  carefully ;  and,  as  to  the  defendants'  requests, 
it  is  well  said  by  the  Supreme  Court  of  the  United  States :  "  It  is 
not  error  for  a  court  to  refuse  to  give  an  extended  series  of  instruc- 
tions, even  though  some  of  them  may  be  correct  in  the  propositions 
of  law  which  they  present,  if  the  law  arising  upon  the  evidence  is 
given  by  the  court  with  such  fullness  as  to  guide  correctly  the  jury 
in  its  findings."  {Railway  Go.  v.  WhUton^s  Admr.^  13  Wall., 
270.) 


Digitized  by 


Google 


772  KING  V,  N.  Y.  CEN.  &  HUDSON  K.  li.  R.  CO. 

Third  Pkpartmknt,  Junk  Term,  1875. 

The  exceptions  to  the  admission  of  evidence,  with  the  qualifying 
remarks  of  the  court  in  respect  to  them,  do  not,  I  think,  warrant  a 
new  trial. 


James,  J.  (dissenting) : 

In  April,  1872,  the  defendant  erected  upon  the  dock  in  Albany, 
a  derrick  for  removing  railroad  iron  from  vessels  to  defendants'  cars. 
The  derrick,  according  to  the  evidence,  was  of  suitable  material, 
and  sufficiently  strong  and  well  built  for  the  purpose.  It  was  not 
then  of  improper  con^ruction  or  unsafe.  A  contract  was  made  by 
defendant  with  one  Dillon,  to  remove  the  iron  from  the  vessels  to 
cars  at  that  time,  at  four  cents  per  rail,  using  the  derrick.  It  was 
further  agreed  that  defendant  was  to  repair  the  derrick  whenever 
they  reported  any  thing  was  wrong.  Dillon  made  an  arrangement 
with  plaintiff  and  others,  by  which  they  were  to  do  the  work  and 
divide  the  pay  equally  between  them.  Plaintiff  had  worked  the 
previous  year  in  the  same  place  and  manner  with  Dillon  and  others. 
On  the  1st  of  July,  1872,  when  plaintiff ,  DilJon,  and  others,  were  at 
work  removing  iron,  the  hook  which  held  the  tackle  block  to  the  top 
of  the- derrick  broke,  whereby  a  rail  fell  upon  plaintiff  and  he  was 
injured.  The  evidence  shows  that  such  break  was  caused  by  the 
gradual  wearing  away  of  the  iron  of  the  hook,  until  it  was  too  weak  to 
sustain  the  strain.  Upon  a  claim  that  defendant  was  negligent  in 
not  keeping  the  derrick  in  repair,  and  in  a  safe  condition  to  use, 
this  action  was  brought,  and  a  recovery  of  $4,000  had.  In  Wright  v. 
N.  Y.  a  (25  N.  T.,  562)  Judge  Allen  laid  down  the  rule  of  lia- 
bility in  such  cases  as  follows  :  "  The  master  is  liable  to  his  servant 
for  any  injury  happening  to  him  from  the  misconduct  or  personal 
negligence  of  the  master,  and  this  negligence  may  consist  *  *  * 
in  the  furnishing  for  the  work  to  be  done  or  for  the  use  of  the  servant, 
machinery  or  other  implements  *  *  *  improper  and  unsafe  for 
the  purposes  to  which  they  are  to  be  applied  *  *  *  and  if  the 
injury  arises  from  a  defect  or  insufficiency  in  the  machinery  furnislied 
to  the  servant  by  the  master,  knowledge  of  the  defect  or  insuffi- 
ciency must  be  brought  home  to  the  master,  or  proof  given 
that  he  was  ignorant  of  the  same  through  his  own  negligence  or 
want  of  proper  care ;  in  other  words,  it  must  be  shown  that  he 
either  knew,  or  ought  to  have  known,  the  defects  which  caused  the 
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injury.  Personal  negligence  is  the  gislNof  the  action."  Again, 
under  the  fifth  subdivision,  he  says  :  "  If  the  servant,  sustaining  an 
injury  through  *  *  *  defects  in  the  machinery  furnished  by 
the  employer,  has  the  same  knowledge  or  means  of  knowledge  of  the 
deficiencies  referred  to  as  his  employer,  he  cannot  sustain  an  action 
for  the  injury,  but  will  be  held  to  have  voluntarily  assumed  all  the 
risks  of  the  employment,  incurred,  as  they  were,  by  the  *  *  ♦ 
defective  machinery  used  in  the  work."  Again,  in  the  sixth  sub- 
division, he  says:  "  If  the  injury  was  occasioned,  notwithstanding 
such  defects,  by  the  negligence  of  a  fellow  servant,  the  master 
is  not  responsible."  For  these  positions  numerous  authorities  are 
cited  by  the  learned  judge. 

From  these  principles,  the  following  application  may  be  made 
upon  the  facts  of  the  present  case. 

The  defendant,  under  its  contract,  was  bound  to  furnish  to  its 
workmen  under  the  contract  a  suitable  and  safe  derrick.  That  was 
done.  There  was  no  liability  of  the  defendant,  therefore,  in  this 
respect.  The  company  did  not  undertake,  nor  is  it  liable,  for  the 
continued  sufficiency  or  safety  of  the  derrick,  except  in  case  it 
knew  or  ought  to  have  known  of  the  defect  or  insufficiency.  It  is 
not  claimed  the  company  or  its  agents  had  actual  notice  of  the 
defect  in  this  hook.  The  contrary  appears.  Nor  is  there  any 
reason  for  asserting  that  defendant  or  its  agents  ought  to  have 
known  of  such  defect.  By  the  contract  the  plaintiff  and  his  asso- 
ciates, his  copartners,  were  to  give  notice  of  defects,  and  defendant 
was  then  to  repair.  The  duty  to  repair  existed  as  well  in  the 
absence  of,  as  with  the  contract.  The  only  effect  of  the  contract  in 
that  respect  was  to  impose  the  duty  upon  the  plaintiff  and  his  asso- 
ciates, who  were  the  only  persons  using  the  derrick,  to  examine  it 
and  give  notice  of  any  defects,  that  defendant  might  repair.  The 
contract  adds  still  greater  strength  to  defendant's  exemption  from 
liability,  under  the  principle  that  the  servant  had  greater  knowledge 
or  means  of  knowledge  of  the  deficiencies  of  the  derrick  than  the 
defendant,  and  consented  to  assume  the  risks  of  the  employment 
and  of  his  own  negligence  in  respect  to  the  examination  of  the 
machine,  which  he  was  constantly  using,  and  detection  of  its  defects. 
It  is  not  clear  how  the  defendant  can  be  made  responsible  to  plain- 
tiff for  want  of  proper  care  and  vigilance  in  the  inspection  of  the 
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derrick  and  the  discovery  of  its  defects,  when,  by  contract,  it  had 
exempted  itself  from  sach  liability,  imposing  that  duty  and  the 
duty  of  giving  notice  of  any  defect,  on  the  plaintiff  and  his  part- 
ners. If  the  defeiidant  was  guilty  of  negligence  in  this  case,  how 
much  greater  was  the  negligence  of  the  plaintiff  and  Dillon  ? 

I  do  not  understand  that  the  principles  stated  have  since  been 
controverted  or  doubted.  They  are  still  a  correct  exposition  of  the 
law.  The  case  of  Coughtry  v.  Glx^e  Woolen  Co.  (56  N.  Y.,  124) 
is  clearly  distinguished  from  the  present  action.  That  was  a  case 
of  neglect  by  the  woolen  company  to  furnish  its  servants  machinery 
or  implements  originally  well  constructed  and  safe.  It  was  a  defect 
of  original  construction,  for  which,  under  the  principles  above  cited, 
the  party  was  responsible.  If  the  original  structure  was  perfect,  no 
liability  would  ensue  for  injury  to  a  servant  by  reason  of  defects 
thereafter  occurring,  unless  the  defendant  had  notice  of  such  defects, 
or  ought  to  have  known  of  them  in  the  exercise  of  ordinary  care 
and  prudence. 

Plaintiff  was,  upon  the  proofs,  a  partner  of  Dillon  in  the  work 
and  in  the  use  of  this  derrick.  I  do  not  see  tliat  it  would  modify 
the  case,  if,  instead,  plaintiff  had  been  the  servant  of  Dillon.  The 
right  to  recover,  and  the  principles  upon  which  a  recovery  might 
be  had,  would  be  the  same  in  either  event  The  negligence  of 
Dillon  is  imputable  to  plaintiff ;  certainly  plaintiff'  can  havp  no 
greater  claim  against  the  defendant  than  if  he  had  been  its  servant. 

If  the  foregoing  conclusions  are  justified,  the  learned  judge  at 
the  Circuit  so  far  over-stated  the  legal  principles  as  to  convey  to  the 
jury  the  impression  that,  in  the  absence  of  a  contract  absolving 
defendant,  the  defendant  would  be  absolutely  liable  for  any  defects 
in  this  derrick  which  might  during  its  use  occur,  irrespective  of 
notice  of  such  defects ;  that  such  liability  arises  from  defendant's 
neglect  to  examine  and  inspect  the  derrick  from  time  to  time.  It 
seems  to  me  also  to  have  been  error  to  charge  that  plaintiff  might 
recover  if  ignorant  of  a  contract  by  which  defendant  was  absolved 
from  the  duty  of  inspecting  and  watching  the  condition  of  the  der- 
rick, and  Dillon  had  assumed  that  duty.  If  the  guarded  language 
of  the  charge  raises  doubts  as  to  the  justness  of  these  criticisms, 
I  think  the  refusal  of  the  judge  to  charge  the  second  and  third 
requests  removes  such  doubts.     Those  requests  were : 
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Second.  That  if  the  agreement  between  Dillon  and  defendant 
was,  that  Dillon  was  to  report  to  defendant's  agent  if  repairs  were 
needed,  and  that  defendant  was  to  make  necessary  repairs  when 
such  report  was  made,  defendant  cannot,  upon  the  evidence  in  this 
case,  be  held  guilty  of  negligence  in  regard  to  the  hook  in  question, 
no  report  or  notice  of  its  insuflBciency  having  been  given  to  defend- 
ant or  its  agents.  The  court  declined  so  to  charge  otherwise  than 
had  been  charged. 

Third.  That  under  his  agreement  with  Dillon,  the  plaintiff  is  in 
no  better  condition  to  maintain  this  action,  than  Dillon  could  have 
been,  if  he,  instead  of  the  plaintiff,  had  been  the  person  injured 
by  the  accident  in  question.  The  court  refused  so  to  charge.  I 
submit  that  both  these  propositions  are  sound  law  upon  the  facts 
presented,  and  that  it  was  error  to  refuse  to  charge  as  requested. 
In  this  case  a  proper  machine  is  furnished  for  Dillon  and  his  asso- 
ciates, to  use  in  the  performance  of  defendant's  work.  They  are 
set  to  work  with  it  under  an  agreement  that  defendant  shall  make 
all  necessary  repairs  upon  being  notified  by  Dillon  and  his  asso- 
ciates that  such  repairs  are  needed.  Neither  Dillon  nor  his  asso- 
ciates ever  give  notice  of  any  defects,  or  ask  for  any  repairs.  They 
are  constantly  using  this  particular  machine ;  they  are  competent  to 
inspect  and  judge  of  its  sufficiency,  strength  and  safety.  The 
particular  defect  through  which  the  injury  happened,  could  have 
been  easily  discovered,  if  an  attempt  had  been  made.  Indeed,  by 
the  evidence  of  one  witness,  the  condition  of  the  hook  could  be 
seen  from  the  dock.  Is  it  saying  too  much  when  it  is  claimed  that 
the  defendant  would  not  be  liable  ?  A  more  rigid  rule  would  make 
masters  guarantors  of  the  safety  of  every  piece  of  machinery,  of 
every  instrument,  appliance  or  tool,  put  into  the  hands  of  a  servant, 
so  long  as  it  was  used  by  him.  It  would  exempt  every  servant 
from  the  use  of  ordinary  care  and  prudence.  It  would  practically 
extinguish  the  distinction  between  the  liabilities  for  injuries  to 
passengers  and  employes.  ( Wartisr  v.  Erie  Railway^  39  N.  T., 
468,  remarks  of  Bacon,  J.,  475,  476.) 

Flynn,  one  of  Dillon's  associates,  was  asked  by  plaintiff's  counsel 
this  question  :  "  Whose  duty  was  it,  as  you  understand,  when  each 
of  these  contracts  were  made  between  Dillon  and  the  company, 
and  you  were  present,  to  inspect  and  examine  that  derrick  and  keep 
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it  in  order  ? "  It  was  answered,  subject  to  objection  and  exception : 
"  I  suppose  it  was  Mr.  Chittenden's."  Then  the  further  question : 
"  Q.  The  company  you  mean  ?  A.  Yes."  This  evidence  seems  to 
me  clearly  inadmissible.  Flynn  was  called  by  plaintiff  to  make 
out  his  case.  After  plaintiff  had  rested,  defendant  called  Flynn 
and  examined  him  as  to  the  contract  for  making  repairs,  and  what 
was  said,  and  by  whom.  On  his  cross-examination,  the  above 
question  was  put  and  answered.  I  do  not  think  these  facts  make 
any  difference.  The  question  asked  for  an  opinion  or  conclusion  of 
the  witness,  and  not  for  a  fact.  It  was  as  improper  under  the  cir- 
cumstances, upon  cross-examination,  as  it  would  have  been  upon  a 
direct-examination.  Ordinarily  not  much  consideration  should  be 
attached  to  such  an  error.  But  here  the  question  calls  for  the 
opinion  of  the  witness  on  a  most  important  point.  That  is  the 
most  important  question  submitted  by  the  court  to  the  jury.  "  Did 
the  defendant  absolve  itself  from  the  duty  of  inspecting  the  derrick ! " 
is  the  judge's  charge.  This  witness  is  allowed  to  determine  that 
fact  by  his  opinion  or  conclusion  from  all  he  heard. 

It  was  error  also  to  allow  proof  that,  after  the  accident,  double 
irons  were  ordered  put  upon  the  derrick,  and  were  so  put  on. 
{Dougan  v.  Champlain  Trans.  Co,,  56  N.  Y.,  1.)  Perhaps,  how- 
ever the  subsequent  suggestion  of  the  court  that  the  evidence  would 
be  stricken  out  if  the  defendant  desired  it,  has  cured  the  error. 

But  upon  the  main  question  presented,  I  think  the  order  denying 
a  new  trial  should  be  reversed,  and  that  a  new  trial  should  be 
granted,  costs  to  abide  the  event. 

Present  —  Learned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

Order  affirmed,  with  costs. 
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JAMES    HALSEY,   Respondent,   v.   EBENEZER    M.   REID,  (J^I 

Appellant. 

SkUtUe  of  limitatunu  ^ parol  raUfleation  of  contrciei  of  irtfant  —  Code,  §  110. 

This  action  was  commenced  in  November,  1873,  to  recover  for  goods  sold,  in 
June,  1867,  to  the  defendant,  who  was  then  an  infant  nineteen  years  of  age. 

.  The  goods  were  not  necessaries.  In  September,  1871,  the  defendant,  by  pared, 
acknowledged  the  justness  of  the  account  against  him  for  the  goods,  and  prom- 
ised to  pay  it.  Held,  that  section  110  of  the  Code  was  inapplicable  to  such  a 
case,  and  that  such  parol  ratification  and  promise  were  valid  ;  that  plaintifl*8 
claim  not  being  capable  of  enforcement  until  ratified  by  defendant  after  reach- 
ing his  majority,  plainUfiTs  cause  of  action  did  not  arise  until  then,  and  there- 
fore was  not  barred  by  the  statute  of  limitations. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  trial  of  this  action  before  the  court,  without  a  jury. 

Shaw  dk  Pahner^  for  the  appellant.  The  claim  in  suit  is  barred 
by  the  statute  of  limitations,  it  being  conceded  that  no  action  was 
commenced  upon  it  within  six  years  after  the  indebtedness  is  alleged 
to  have  accrued.  (Code,  §  91.)  No  verbal  promise  can  be  of  any 
legal  force  to  take  the  case  out  of  the  operation  of  title  2  of  the 
Code,  of  the  time  of  commencing  civil  actions.  (Code,  §  110 ; 
Essdstyn  v.  Weehs^  12  N.  T.,  639;  McLaren  v.  McMartin,  36 
id.,  88.)  Such  a  promise  is  not  even  operative  as  an  estoppel. 
(Shapley  v.  AihoUj  42  N.  Y.,  443.)  Nor  is  it  possible  to  maintain 
this  action  upon  the  theory  that  the  cause  of  action  accrued  when 
the  new  promise  was  made,  based  npon  the  old  consideration,  for, 
although  the  original  debt  may  furnish  a  good  consideration,  the 
obligation  itself  is  void  by  the  statute. 

Toitmana  db  NUea^  for  the  respondent. 

Jambs,  J. : 

This  was  an  action  for  goods  sold  and  delivered ;  the  only  defense, 

the  statute  of  limitations.     The  action  was  commenced  November 

14th,  1873;  the  goods  were  sold  June  let,  1867  ;  it  was  therefore 

certain  that  more  than  six  years  had  elapsed  between  the  sale   and 
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the  commencement  of  this  action.  The  plaintiff  further  showed  that, 
at  the  time  of  sach  sale  and  purchase,  defendant  was  a  minor  of  the 
age  only  of  nineteen  years,  and  that  after  defendant  became  twenty- 
one,  to  wit  in  1869,  he  ratified  said  purchase,  and  by  parol  promised 
and  agreed  to  pay  for  said  goods ;  and  plaintiff  claimed  that  as  no 
cause  of  action  accrued  to  him  which  he  could  enforce  until  the 
purchase  was  ratified  and  promise  to  pay  made  after  defendant  had 
reached  his  majority,  the  statute  of  limitations  did  not  commence 
until  then  to  run. 

It  is  not  claimed  by  either  side  that  the  original  indebtedness 
was  for  necessaries ;  hence  that  obligation,  though  a  moral  one, 
could  not  be  enforced.  But  the  moral  obligation  existed,  though 
incapable  of  enforcement,  and  furnished  a  suffici^t  consideration 
to  support  and  uphold  a  promise  to  pay  on  arriving  at  age. 

It  is  urged  that  such  subsequent  promise  is  void,  for  not  being 
in  writing  under  the  provisions  of  section  110  of  the  Code.  But 
that  section  has  no  application  to  this  case.  It  has  nothing  to  do 
with  the  question  of  infancy  or  a  subsequent  promise  after  matu- 
rity. That  section  has  reference  to  title  2,  part  2  of  the  Code 
treating  of  the  time  of  commencing  actions.  I  notice  the  reference 
to  the  cases  otEsaeUtyn  v.  Weeks  (12  N.  Y.,  638)  and  McLaren  v.  Mo- 
Martin  (36  id.,  88)  but  in  each  case  the  question  arose  as  to 
the  statute  of  limitations  ;  neither  passed  upon  the  question  pre- 
sented by  this  case.  I  regard  the  law  now,  in  reference  to  parol 
ratification  and  promise  to  pay  after  maturity  of  a  debt  contracted 
during  minority,  the  same  as  before  the  Code.  A  parol  ratification 
and  promise  were  then  valid  and  are  now  valid.  It  is  conceded  that 
infancy  is  a  personal  privilege  ;  but  the  contract  of  an  infant  is  not 
void,  only  voidable.  It  cannot  be  enforced  if  the  infant,  or,  after 
maturity,  the  adult  resists.  But  after  maturity  it  may  be  ratified 
by  promise  to  pay,  and,  being  based  on  a  sufficient  consideration, 
may  be  enforced  whether  in  writing  or  by  parol.  Of  the  validity  of  a 
parol  promise  there  may  be  some  doubt,  although  I  have  none.  It  is 
based  on  sound  morals  and  in  furtherance  of  justice,  and  hence 
I  hold  it  must  be  sound  in  principle. 

A  cause  of  action  is  a  claim  which  may  be  enforced.  {BtuMin  v. 
Fordy  6  Barb.,  393.)  A  cause  of  action  cannot  be  said  to  have 
accrued  until  capable  of  enforcement.     The  stafute  of  limitations 
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does  not  commence  to  ran  against  a  claim  until  there  is  some   one 
against  whom  it  can  be  enforced. 

Therefore  this  claim  was  not  barred  ;  it  was  not  capable  of  enforce- 
ment until  ratified  by  defendant  after  reaching  his  majority,  and 
six  years  have  not  elapsed  since  he  became  twenty-one  years  of 
age. 

Leasned,  p.  J.,  and  Boabdman,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


ALFRED    B.    CHAPIN",    as    Reoefveb,    etc..   Appellant,  v. 
JOSEPH  THOMPSON,  Respondent. 

BoTid  of  indemnUy—  SUxtiUe  of  Umiiation$  —  ChsU. 

More  than  six  years  after  the  cause  thereof  arose,  an  action  was  brought  against 
the  plaintiff  herein,  to  recover  the  rent  of  certain  premises  which  had  been 
occupied  by  him  as  receiver.  Against  such  an  action  the  defendant  had,  by  a 
bond  of  indemnity,  covenanted  to  save  and  keep  the  plaintiff  harmless.  The 
plaintiff,  although  requested  by  the  defendant  to  do  so,  refused  to  interpose  to 
such  action  the  defense  of  the  statute  of  limitations,  or  allow  the  defendant  to 
do  so,  but  suffered  judgment  to  be  taken  against  him  for  the  amount  claimed. 

In  this  action,  brought  upon  such  bond,  to  recover  from  the  defendant  the  amount 
of  such  judgment,  ^&2,  that  the  defense  of  the  statute  of  limitations  stood  upon 
the  same  footing  with  other  legal  defenses,  and  was  to  be  treated  with  the  same 
respect,  and  given  the  same  favor  and  consideration,  as  common-law  defenses; 
that  it  was  the  plaintiff ^s  duty  to  have  set  up  such  defense  to  the  action  brought 
against  him,  or  to  have  suffered  the  defendant  to  do  so,  and  that,  having  reftised 
to  do  either,  he  was  not  entitled  to  recover  in  this  action;  that  the  plaintiff  was 
properly  charged  personally  iVith  the  costs  therein. 

As  between  the  obligee  and  obligor,  in  a  bond  of  general  indemnity  against  claims 
or  suits,  a  judgment  against  the  obligee  is  only  prima  fade  evidence ;  and  in  a 
suit  upon  such  obligation,  the  obligor  may  show  collusion  between  the  plaintiff 
and  defendant  in  the  original  action,  or  that  his  principal  had  a  good  defense 
to  such  action,  which  he  neglected  or  refused  to  interpose. 

Appeal  from  a  judgment  entered  on  the  report  of  a  referee, 
dismissing  the  complaint,  with  costs,  and  also  from  an  order  of  the 
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Special  Term  charging  such  costs  personally  on  the  plaintiff.     The 
appeal  from  the  judgment  was  presented  upon  exceptions  only. 

Magone  dk  Holhrooh^  for  the  appellant.  The  statute  of  limi- 
tations was  a  personal  defense,  which  the  plaintiff  hei-eia  had 
a  legal  right  to  interpose  as  a  shield,  if  he  should  so  elect,  but 
he  was  not  either  in  law,  morals,  or  good  conscience  bound  to 
interpose  it  as  a  sword,  by  which  an  honest  and  lawful  contract 
entered  into  by  him,  for  which  he  had  received  value,  which 
was  justly  owing  by  him,  and  which  he  knew  he  had  never  paid, 
might  be  defeated,  because  the  defendant  did  not  wish  to  pay 
according  to  the  terms  of  his  agreement.  The  statute  only 
affected  the  remedy  —  it  did  not  destroy  the  debt.  The  plain- 
tiff herein  stood  in  no  such  relations  to  the  obligors  in  the 
bond,  as  made  it  his  duty,  at  their  request,  to  interpose  a  defense 
to  a  recovery  in  the  action  which  was  only  personal  to  himself. 
The  obligors  in  the  bond  did  not  stand  in  the  relation  of 
guarantors  or  sureties  for  the  plaintiff  herein,  in  his  agreement 
to  pay  the  rent.  The  bond  given  was  to  the  plaintiff  herein, 
and  not  to  E.  J.  Chapin,  and  was  not  one  of  indemnity  merely 
to  the  plaintiff  for  rent,  but  on  the  contrary  was  an  agreement 
in  the  form  of  a  bond,  in  which  they  promised  to  hold  tJ^e  plains 
tiff  harmless  against  all  claims,  etc.,  which  the  plaintiff  herein 
might  become  liable  for,  and  for  all  contracts  made  by  him  in 
taking  and  holding  possession  of  the  property  of  the  judgment 
debtor  and  the  premises  in  which  such  property  was  situate.  There 
was  nothing  in  the  bond  that  required  notice  to  be  given  by  the 
plaintiff  herein  to  the  obligors  in  the  event  of  any  suit  being 
brought  against  him.  The  plaintiff  herein  did,  however,  give  notice 
to  Thompson,  and  expressed  a  readiness  himself  to  set  up  any 
defense  there  might  be  to  the  action,  except  the  statute  of  limita- 
tions, or  to  allow  Thompson  to  do  so  with  the  above  exception. 
The  case  of  Bridgeport  Insuranoe  Company  v.  Wilson  and 
others  (34  N".  Y.,  275)  is  relied  upon  as  an  authority  for  the  view  of  the 
law  taken  by  the  referee  in  the  decision  of  the  case  at  bar.  An 
examination  of  the  case  above  cited  will  disclose  the  feet,  that  the 
bond  given  in  that  case  covenanted  to  indemnity  against  a  certain 
claim  of  parties  therein  named  and  all  suits  to  enforce  it  —  where 
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the  obligoi-8  made  their  liability  to  depend  on  the  result  of  the  liti- 
gation. The  case  of  Annett,  Admr.j  etc.y  v.  Terry  (36  N.  Y.,  256) 
was  upon  the  bond  of  an  administrator,  where  the  sureties'  liability 
depended  upon  the  failure  of  their  principal  to  discharge  his  trust. 
Binsse  and  atiotherj  Moecut&r,  v.  TFbo<;?(37N.Y.5  526)  was  a  question 
of  the  liability  of  a  surety  upon  an  agreement  for  the  lease  of  certain 
premises  by  his  principal.  The  liability  of  the  obligors  in  the  bond 
given  and  referred  to  in  the  suit  at  bar,  was  not  in  the  nature  of,  or  anal- 
ogous with  a  bond  given  to  depend  on  the  result  of  a  suit,  or  that  of  an 
administrator  or  receiver ;  but  was  an  agreement  that  if  the  plaintifE 
he'rein  would,  as  such  receiver,  take  and  hold  possession  of  the  property 
of  the  judgment  debtor,  and  the  premises  in  which  it  was  situate,  and 
sell  the  same,  they  would  save  him  harmless  from  all  costs,  charges, 
etc.,  by  reason  thereof. 

jK  C.  Jaines^  for  the  respondent. 

James,  J. : 

The  action  was  upon  a  bond  made  by  defendant,  under  seal, 
covenanting  to  save  and  keep  harmless  and  indemnify  said  plain- 
tiff, as  receiver,  from  all  damages,  suits,  judgments  and  executions, 
etc.  The  findings  of  the  referee  are  acquiesced  in  by  both  parties, 
as  stating  correctly  the  facts ;  and  the  referee  finds,  that  plaintiff 
was  receiver,  as  set  forth  in  the  complaint ;  that  such  bond  was 
made  and  delivered ;  that  afterward  the  plaintiff  herein,  as  receiver, 
at  the  request  of  the  defendant,  took  possession  of  certain  hotel 
property,  and  used  the  same  four  months  and  twenty-six  days, 
under  one  Edward  J.  Ohapin,  agreeing  to  pay  at  the  rate  of  $655 
per  year ;  that  said  rent  was  not  paid ;  that  on  the  27th  of  Decem- 
ber, 1871,  more  than  six  years  after  said  rent  became  due  and  paya- 
ble, an  action  for  the  recovery  thereof  was  commenced  in  the 
Supreme  Court  by  said  Edward  J.  against  the  plaintiff  herein  for 
the  recovery  thereof,  and  notice  of  the  pendency  of  the  action  was 
given  by  the  said  Alfred  B.  Chapin  to  said  Joseph  Thompson,  the 
defendant  herein ;  that  said  Thompson  then  offered  to  take  upon 
himself  the  defense  of  said  action,  and  to  retain  and  employ  an 
attorney  to  defend  the  same ;  that  the  plaintiff  herein  refused  to 
allow  said  Thompson  to  defend  said  action,  unless  he  would  agree 
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Dot  to  interpose  as  a  defense  thereto  the  statute  of  limitations ;  that 
said  Thompson  refused  so  to  agree,  and  insisted  that  the  statute  of 
limitations  should  be  interposed  and  set  up  as  defense  to  said 
action,  which  said  Alfred  B.  Chapin  declined  and  refused  to  have 
done ;  and  Thompson,  the  defendant  herein,  presented  a  petition 
in  said  action  to  the  Supreme  Court,  and  obtained  an  order  therein 
requiring  the  said  plaintiff  and  the  said  defendant  therein  to  show 
cause  before  said  court  why  said  Thompson  should  not  be  alloweil 
to  defend  said  action ;  and  upon  the  hearing  of  said  petition,  both 
the  plaintiff  and  defendant  therein  appeared  by  their  respective 
counsel,  and  opposed  the  granting  of  an  order  allowing  said  Thomp- 
son to  defend  said  action;  and  thereupon  an  order  was  made 
therein  denying  the  prayer  of  said  petition,  and  said  action  was  not 
defended.  On  the  25th  day  of  April,  1872,  the  said  Edward  J. 
Chapin  recovered  a  judgment  in  said  action  against  the  said  Alfred 
B.  Chapin,  for  $459.95  damages,  and  $27.09  costs,  etc.,  which  judg- 
ment has  been  paid  by  said  Alfred  B. ;  that  at  the  time  said  action 
was  commenced,  the  claim  which  it  was  brought  to  recover  was 
barred  by  the  statute  of  limitations.  And  the  referee  held,  as  con- 
clusions of  law,  that  it  was  the  duty  of  the  plaintiff  in  this  action, 
upon  the  request  of  the  defendant,  Thompson,  to  have  interposed, 
or  have  suffered  said  Thompson  to  interpose,  the  statute  of  limi- 
tations as  a  defense  to  the  action  brought  by  said  Edward  J. 
Chapin  against  said  Alfred  B.  Chapin  for  the  recovery  of  said 
rent ;  that  having  neglected  so  to  do,  and  having  refused  to  allow 
said  Thompson  so  to  do,  upon  being  by  him  thereto  requested, 
the  plaintiff  herein  was  not  entitled  to  recover  against  said 
Thompson  upon  said  bond ;  that  the  defendant  herein  was  entitled 
to  judgment,  dismissing  plaintiff's  complaint,  with  costs,  and 
judgment  was  ordered  accordingly. 

There  can  be  no  question  as  to  the  proper  disposition  of  this  case 
by  the  referee.  It  is  now  settled  law  in  this  State,  that  statutory 
defenses,  such  as  the  statute  of  limitations,  usury,  etc.,  stand  upon 
the  same  footing  with  other  legal  defenses,  and  are  to  be  treated  by 
the  courts  with  the  same  respect,  and  given  the  same  favor  and 
consideration,  as  common-law  defenses. 

As  between  the  principal  and  indemnitor,  in  a  case  of  general 
indemnity  against  claims  or  suits,  the  judgment  against  the  obligee 
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is  only  prima  facie  evidence;  and  in  a  suit  upon  such  obligation, 
the  inden[initor  may  show  that  his  principal  had  a  good  defense  to 
the  original  action,  which  he  neglected  or  refused  to  interpose,  or 
collusion  between  the  plaintiff  and  defendant  in  such  action,  and  if 
either  are  established  it  will  defeat  a  recovery.  {Brid^ord  Ins. 
Co.  V.  WiUm,  34  N.  Y.,  275 ;  AnneU  v.  Terry,  35  id.,  256 ; 
Bimse  V.  Wood,  37  id.,  530,  531.)  It  is  shown,  and  found  by  the 
referee  in  this  case,  that  the  plaintiff  herein  had  a  good  defense  to 
the  action  against  him,  of  which  he  refused  to  avail  himself,  or 
allow  the  indemnitor  to  do  so.  By  so  doing  he  has  now  no  cause 
of  action  against  the  defendant  herein.  The  decision  of  the  referee 
was  correct. 

This  action,  although  brought  by  plaintiff  in  his  name  as  receiver, 
was  not  necessaiily  so,  as  it  was  a  matter  entirely  persdnal  to  him- 
self, and  not  of  any  advantage  to  his  receivership ;  in  fact,  he  so 
characterized  it,  as  he  brought  it  without  leave  of  the  court.  He 
also  acted  in  bad  faith  in  not  defending  the  action  brought  against 
him,  or  in  allowing  it  to  be  done  by  the  indemnitor,  without  con- 
ditions. Under  these  facts,  the  Special  Term  properly  directed  him 
to  be  charged  with  the  costs. 

LsABNED,  P.  J.,  and  Boardman,  J.,  concurred. 

Judgment  alErmed,  with  costs,  and  order  of  the  Special  Term 
affirmed,  with  ten  dollai-s  costs  and  printing  expenses. 


.  DANFORD  R.  CUSHMAN,  Administrator,  etc.,  Plaintiff, 
V,  THE  UNITED  STATES  LIFE  INSURANCE  COM- 
PANY, Defendant. 

Inawranee-— Evidence — pdiey  admisaible^  toithotU  being  aceomparUed  by  appHecUion 
therefor — converaatioTia  with  administrator — Wa/rraniiea  —  StatemerUi, 

A  policy  of  insurance  is  properly  admitted  in  evidence  in  an  action  brought  to 
recover  thereon,  although  the  application  therefor  is  not  produced. 

A  conversation  had  between  a  witness  and  the  administrator  of  a  deceased  per- 
son, prior  to  such  decease  and  the  administrator's  appointment,  in  regard  to 
such  deceased  person,  is  not  admissible  in  evidence  in  an  action  brought  to 
recover  upon  a  policy  of  insui'ance  issued  upon  the  life  of  the  "deceased. 
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Where  the  papers  show  that  the  understanding  of  the  parties  was  that  the  state- 
ments contained  in  an  application  for  insurance,  were  not  to  be  regarded  as 
warranties,  but  representations  only,  it  is  necessary,  in  order  to  esUiblish  the 
invalidity  of  the  policy,  to  show  that  such  statements  are  fraudulent  or  untrue 
in  a  material  matter. 

A  warranty  is  a  statement  on  the  literal  tiMth  of  which  the  validity  of  the  policy 
of  insurance  depends. 

Exceptions  ordered  to  be  heard  in  first  instance  at  the  General 
Term. 

This  action  was  upon  a  policy  of  insurance  on  the  life  of  plain- 
tiff's intestate,  tried  before  the  court  and  jury.  Plaintiff  had  a 
verdict  for  its  full  amount.  A  motion  was  made,  on  the  coming  in 
of  the  verdict,  for  a  new  trial  on  the  minutes,  which  was  denied. 
The  court  made  an  order  that  all  proceedings  be  stayed,  to  enable 
the  defendant  to  make  a  case  and  exceptions,  and  that  the  same  be, 
in  the  first  instance,  heard  at  General  Term.  The  defendant 
appealed  from  the  order  denying  a  new  trial.  The  case  is  here, 
upon  such  appeal,  case  and  exceptions. 

E.  £.  Thomas^  for  the  plaintiff. 

E.  S.  Van  Winkle^  for  the  defendant. 

Jambs,  J. : 

To  maintain  the  action,  plaintiff  offered  in  evidence  a  policy 
issued  by  the  defendant,  upon  the  life  of  Burt  Cushman,  dated 
November  10,  1871.  Its  reception  was  objected  to  unless  the 
application  tlierefor  was  also  produced,  it  forming  part  thereof. 
The  objection  was  overruled  and  defendant  excepted.  This  con- 
stituted the  first  exception.  There  was  no  error  in  the  ruling.  The 
policy  was  the  evidence  of  the  contract  furnished  by  the  defendant 
to  the  testator,  and  was  admissible  as  evidence  against  it,  without 
the  application.     The  value  of  such  evidence  is  not  in  question. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  dismissal 
of  the  complaint.  The  court  denied  the  motion,  and  defendant 
excepted.  The  ground  of  this  motion  was  not  stated,  and  hence, 
as  there  was  eyiiexiGG,  jfyrima  facie,  suflicient  of  the  plaintiff's  right 
to  recover,  the  motion  was  properly  denied. 

A  Dr.  Greenleaf  was  called  as  a  witness  by  defendant.  On  his 
direct-examination,  he  testified  that  he  attended  the  intestate  as  a 
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physician  in  1864,  and  that  said  intestate  was  sick  in  1864,  and  was 
pretty  sick  again  in  1867.  On  cross-examination,  the  doctor  was 
asked  if  he  ever  saw  intestate  after  that,  and  witness  answered  ^^  Yes, 
frequently."  He  was  asked  :  ^^Did  he  ever  recover  from  said  sick- 
ness ?  '^  Witness  said  he  did.  This  was  objected  to  and  overruled, 
and  defendant  excepted.  There  was  no  error  in  this  ruling.  Witness 
was  an  expert ;  had  been  intestate's  physician ;  and  the  question 
was  proper  and  admissible  on  cross-examination.  The  defendant 
oflTered  to  show  a  conversation  had  by  the  witness  Aldrich  with 
the  plaintiff,  the  administrator,  before  the  death  of  the  intestate, 
and  prior  to  the  date  of  the  policy,  in  regard  to  the  intestate.  The 
plaintifPs  counsel  objected  that  the  declarations  of  the  plaintiff, 
before  his  appointment  as  administrator,  not  in  the  presence  of  the 
intestate,  would  not  bind  or  affect  the  estate.  The  objection  was 
sustained.  The  ruling  was  clearly  right.  In  this  there  was  no 
error. 

At  the  close  of  the  case,  the  court  was  asked  to  direct  a  verdict 
for  the  defendant,  without  stating  the  grounds  or  reasons  therefor. 
The  motion  was  properly  refused. 

The  court  was  asked  to  charge  the  jury,  that,  if  the  intestate  had 
been  afflicted  with  disease  of  the  liver  at  any  time  prior  to  the  4th 
of  November,  1871,  then  plaintiff  could  not  recover;  or  if  he  had 
ever  been  seriously  ill  prior  to  said  date,  then  plaintiff  could  not 
recover.  This  the  court  refused,  and  defendant  excepted.  Also, 
that  if  the  intestate  was  not  in  good  health  at  said  date,  then  plain- 
tiff could  not  recover.  That  if,  at  said  date,  he  had  upon  him  a 
chronic  disease  of  the  liver,  then,  within  the  meaning  of  the  law, 
he  was  not  in  good  health,  and  plaintiff  could  not  recover.  That  the 
declarations  and  statements  of  the  intestate,  contained  in  the  appli- 
cation for  insurance,  are  warranties,  and,  if  fraudulent  or  untrue, 
any  one  of  them,  then  the  plaintiff  could  not  recover.  That'if  the 
intestate  made  untrue  answers  to  any  question  contained  in  the 
application,  the  facts  in  respect  to  which,  from  their  nature,  must 
have  been  within  his  personal  knowledge,  then,  in  law,  his  repre- 
sentations were  fraudulent,  and  the  plaintiff  could  not  recover.  That, 
in  order  to  make  the  statements  or  representations  fraudulent  or 
untrue,  so  as  to  avoid  the  policy  and  relieve  the  defendant  from 
liability  thereunder,  it  was  not  necessary  that  they  should  have  been 
Hun— Vol.  IV.  99 
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made  intentionally  to  defraud  or  niialead.  That  it  was  not  necessary 
they  should  have  been  material.  That  the  question  was  whether  the 
statements  and  representations  contained  in  the  application  were  true 
or  not.  If  untrue,  whether  made  intentionally  or  not,  and  whether 
they  were  material  or  not,  then  the  plaintiff  could  not  recover.  The 
court  refused  each  and  every  of  said  requests,  and  defendant 
excepted.  Defendant's  counsel  also,  excepted  to  that  part  of  the 
charge  which  said :  **  If  the  deceased  honestly  and  sincerely  stated 
the  facts  as  believed  by  him  at  the  time,  although  he  may  have 
been  mistaken,  it  would  be  no  defense  to  the  action." 

The  foregoing,  I  believe,  are  all  the  exceptions  taken  on  the 
trial.  They  are  all  based  on  the  theory  that  the  answers  to  the 
interrogatories  contained  in  the  applications  were  absolute,  uncon- 
ditional warranties,  irrespective  of  fraud  or  materiality,  and  that  if 
any  one  of  them  was  untrue,  it  avoided  the  policy.  If  such  is  the 
fact,  then,  as  the  charge  was  on  the  theory  that  the  answers  to  some 
were  untrue,  though  honestly  made,  and  not  material,  the  defendant 
will  be  entitled  to  a  new  trial,  for  error  of  the  court  in  its  instruc- 
tions to  the  jury.  Upon  the  construction  of  the  law,  as  stated  by 
the  court,  the  motion  for  a  new  trial  on  the  minutes  was  properly 
denied.  There  was  ample  evidence  to  warrant  the  finding  of  the 
jury,  and  the  same  should  not  be  disturbed  as  against  evidence. 
Neither  the  policy  nor  the  application  shows  any  warranty  of  the 
truth  of  the  answers  to  the  several  interrogatories  in  the  applica- 
tion. The  policy  declares  that  it  is  issued  in  consideration  of  the 
representations  (not  warranties)  made  in  the  application,  and  upon 
statements  (not  warranties)  therein  respecting,  etc.,  "  which  applica- 
tion and  statement  are  hereby  refeiTed  to  and  made  part  of  said 
contract,  and  upon  the  faith  of  which  application,  statetnents  and 
representationsy  said  company  doth  issue  this  policy,"  etc. ;  and  the 
application,  at  its  close,  declares  that  the  declarations  and  proposal 
therein  shall  be  the  basis  of  the  contract  between  the  assured  and 
the  company,  and  that  if  it  contain  any  fraudulent  or  untrue  aUe- 
gations,  all  money  paid  shall  be  forfeited  and  the  policy  void, 
showing  clearly  that  the  fair  construction  of  the  papers,  and  prob- 
able understanding  of  the  parties,  was  not  a  warranty  made,  but 
representations,  which,  if  fraudulent  or  untrue  in  a  material  matter, 
avoided  the  policy.     "  A  warranty  in  the  law  of  insurance  differs 
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from  a  representation  in  this :  the  former  is  a  stipulation  inserted 
in  writing  on  the  face  of  the  policy,  or  in  another  writing  referred 
to  in  the  policy  and  made  a  part  of  it,  on  the  literal  truth  or 
fulfillment  of  which  the  validity  of  the  entire  contract  depends ; 
a  representation  is  a  verbal  or  written  statement  made  by  the 
insured  to  the  underwriter  before  the  subscription  of  the  policy," 
etc.  {Pierce  v.  Empire  Ins.  Co.^  62  Barb.,  644.) 

In  this  view  none  of  the  requests  or  exceptions  of  defendant's 
counsel  were  well  taken,  and  judgment  should  be  ordered  for  the 
plaintiff  on  the  verdict. 

Lbabnbd,  p.  J.,  and  Boabdman,  J.,  concurred. 

New  trial  denied  and  judgment  on  the  verdict  directed  for  plain- 
tiff, with  costs. 


ORLANDO   M.   SMITH,    Plaintiff,  v,  JAMES   WARDEN, 

Defendant. 

WoflrrarU —  recital  in^  of  legal  offense  —  when  officer  protected  m  execution  of. 

Where  a  warrant  shows  a  case  within  the  jurisdiction  of  the  justice  issuing  it, 
although  it  does  not  recite  a  legal  offense,  the  officer  executing  it  will  be  pro- 
tected in  so  doing. 

MonoN  for  a  new  trial  on  a  case,  and  exceptious  ordered  to  be 
heard  in  the  first  instance  at  General  Term. 

£\  H.  Prindle^  for  the  plaintiff. 

H,  BaUard^  for  the  defendant. 

Jambs,  J. : 

This  action  was  for  false  imprisonment.  The  case  shows  that 
defendant  was  a  constable  of  the  town  of  Solon,  Cortland  county, 
and  Samuel  McGuire,  a  justice  of  the  peace  of  said  county.  That, 
on  the  31st  day  of  March,  1871,  the  said  McGuire,  as  a  justice  of 
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the  peace,  issued  a  warrant  against  the  plaintiff,  directed  to  the 
sheriff  or  to  any  constable  of  the  county  of  Oortland,  to  arrest 
Orlando  M.  Smith,  the  said  plaintiff,  and  bring  him  before  said 
justice,  at  his  office  in  the  said  town  of  Solon,  to  answer,  etc.,  and 
delivered  said  warrant  to  one  Pierce,  also  a  constable  of  said  town 
of  Solon.  That  said  Smith  was  found  by  said  Pierce  in  the  county 
of  Chenango ;  and  that,  on  procuring  said  warrant  to  be  indorsed 
over  by  a  justice  of  the  peace  of  the  county  of  Chenango,  the  said 
Pierce,  as  constable,  arrested  said  Smith  and  brought  him  to  the 
said  town  of  Solon,  and  there  left  him  in  the  custody  of  the  defend- 
ant, as  constable  (he  being  a  tavern-keeper),  to  keep  over  night, 
which  is  the  imprisonment  complained  of. 

When  the  plaintiff  rested,  the  warrant  was  put  in  evidence  by 
defendant,  and  read  as  follows : 

Cortland  Countt,  Town  of  Solon,  m.  / 

To  the  sheriff  or  any  constable  of  said  county :  Whereas,  com- 
plaint, on  the  oath  of  Nathan  R.  Brown,  has  been  made  before  the 
undersigned,  a  justice  of  the  peace  of  said  town,  that,  on  or  about 
the  23d  day  of  September,  1870,  at  Solon,  in  said  county,  one 
O.  M.  Smith  did,  by  false  statements  and  false  representations, 
induce  this  complainant  to  take  his  (Smith's)  note,  to  the  amount 
of  twenty  dollars,  by  statements,  to  wit :  That  he  (Smith)  had  a 
large  sum  of  money  in  the  bank  at  Norwich,  in  Chenango  county, 
and  that  the  town  owed  him  $100,  which  statements  were  false  and 
untrue  ;  and  that  the  town  did  not  owe  him,  and  he  did  not  have 
the  money  in  the  bank  at  Norwich,  and  the  whole  was  false. 

These  are,  therefore,  in  the  name  of  the  people  of  the  State  of 
New  York,  to  command  you  forthwith  to  take  the  said  O.  M. 
Smith  and  to  bring  him  before  me  at  my  office  in  said  town,  to 
answer  to  the  matters  contained  in  said  complaint,  and  to  be  far- 
ther dealt  with  according  to  law. 

Dated  at  said  town  the  31st  day  of  March,  a.  d.  1871. 

S.  MoGUIRE, 

Justice  of  ihs  Peace, 

And  thereupon  the  defendant  moved  for  a  nonsuit,  which  was 
denied,  and  defendant  excepted. 
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The  defendant,  having  testified  his  version  of  the  case,  rested. 
Thereupon  the  defendant's  counsel  asked  the  court  to  charge  the 
jury,  that  the  warrant  was  a  protection  to  him  as  constable,  and 
that  he  was  entitled  to  a  verdict,  which  was  refused,  and  defendant 
excepted.  The  court  instructed  the  jury  that  the  warrant  was 
illegal,  because  it  did  not  comply  with  the  statute  and  recite  a  legal 
offense  on  its  face  as  the  ground  of  arrest.  To  this  the  defendant 
excepted. 

The  only  question  presented  by  the  case  and  exceptions,  is  the 
sufficiency  of  the  warrant  as  a  protection  to  the  officer.  Ever 
since  the  case  otSavacool  v.  Boughton  (5  Wend.,  170),  it  has  been 
a  recognized  principle  of  the  law  of  this  State,  that  the  process  of  a 
magistrate  having  jurisdiction  of  the  subject-matter,  fair  on  its  face, 
protected  a  ministerial  officer  in  its  execution.  In  this  case  the 
justice  of  the  peace  had  jurisdiction  over  the  subject-matter  of  the 
warrant.  On  a  complaint  being  made  he  was  bound  to  entertain 
it  and  exercise  his  judgment ;  and  whether  the  facts  disclosed  dkprirria 
/(wie  offense,  was  certainly  a  question  of  law.  In  this  case  the 
magistrate  adjudged  that  it  did,  and  issued  his  warrant  accordingly. 
It  was  claimed  that  the  recitals  in  the  warrant  did  not  show  an 
offense.  In  Stewart  v.  Hawley  (21  Wend.,  656)  the  court  said  : 
"Recitals  of  the  offense  in  a  warrant  may  be  very  brief.  The 
object  of  the  recital  is  to  enable  the  defendant  to  see  whether 
the  offense  be  bailable,  so  that  he  may  appear  prepared  with 
bail,  or  with  any  defense  admissible,  on  the  return  of  the  war- 
rant. The  better  opinion  of  the  common  law  seems  to  be,  that 
a  recital  of  the  offense  in  the  warrant  is  not  essential."  {Atolir 
inson  v.  Spencer^  9  Wend.,  62.)  I  am  therefore  of  the  opinion, 
that,  notwithstanding  the  warrant  did  not  recite  a  legal  offense, 
it  showed  a  case  within  the  jurisdiction  of  the  justice ;  a 
case  in  which  he  had  exercised  his  judicial  functions,  and  issued 
his  mandate  as  the  result  of  such  exercise ;  and  that  the  officer 
was  protected  by  it  in  the  exercise  of  the  duty  devolved  upon 
him  as  such  officer  by  its  command.  It  was  said  in  Campbell  v. 
Ewalt  (7  How.,  400),  where  the  justice  had  been  sued  for  false 
imprisonment,  "  that  the  complaint  upon  which  the  warrant  issued 
and  under  which  the  plaintiff  was  arrested  and  imprisoned,  did  not 
set  forth  a  criminal  offense  "  etc.     "  But  the  complaint  gave  the 
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justice  jurisdiction  of  the  case  "  etc.     It  followed  that  the  warrant 
was  a  protection  to  the  justice  and  also  to  the  complainant. 

It  follows  from  these  views,  that  the  court  erred  in  refusing  to 
nonsuit,  in  its  refusal  to  instruct  the  jury  as  requested,  and  in 
instructing  them  as  it  did.  The  warrant  was  a  complete  protection 
to  the  defendant,  as  constable. 

New  trial  granted,  costs  to  abide  the  event 
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CASKS    NOT    REPORTED    IN    PULL. 


ANN    T.   WALLACE,  Appellant,    v.   LEAH    B.    STORRY, 
Executrix,  and  others,  Respondents. 

2fdie  of  married  woman  —  wTien  chafed  against  Tier  distrSmtioe  %kare  ofpaiyee^e  ettcUe, 

In  1867,  appellant  and  her  husband  gave  their  joint  and  several  promissory  note 
for  $1,000,  payable  five  years  after  date,  with  interest,  to  the  defendant's  testa- 
trix, her  heirs  or  assigns.  The  husband  died  in  1871.  After  the  death  of  the 
testatrix,  the  appellant  promised  her  executor  to  pay  the  note.  Held^  that  the 
amount  of  the  note  was  properly  charged  against  the  appellant's  share  as  a 
l^atee  under  the  will  of  the  testatrix. 

On  the  appeal  from  the  decree  of  the  surrogate  the  wUl  was  not  returned  with 
the  papers.  Held,  that  in  its  absence  every  presumption  was  against  the  appel- 
lant (Qmnan  v.  Pidiz,  21  N.  Y.,  547;  Wiaiamaon  v.  Field,  2  Barb.  Ch.,  281.) 

Appeal  by  Ann  T.  Wallace  from  a  decree  of  the  surrogate  of 
Ulster  county  upon  a  final  settlement  of  the  accounts  of  Leah  B. 
Storry,  as  executrix  of  the  will  of  Blandina  Storry,  deceased,  by 
which  decree  the  appellant  was  charged  with  the  amount  of  a  note 
given  by  her  husband  and  herself  to  the  deceased  in  her  lifetime. 

J.  M.  Co<yper^  for  the  appellant. 

A.  Schooiimaker^  Jr,^  for  the  respondents. 

Opinion  by  Boardman,  J. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  JJ. 

Decree  attirmed  with  costs  against  the  appellant  personally. 
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ANANIAS  BOYCE,  Respondent,  v.  CYRUS   WASHBURN, 

Appellant. 

Statute  of  frauds — contract  for  saie  of  logs  —  intere^  in  lands. 

This  action  waa  brought  to  recover  the  price  of  206  logs,  sold  to  defendant.  The 
defense  was  that  these  logs  were  delivered  under  a  contract,  by  which  the 
plaintiff's  assignor  agreed  to  deliver  to  the  defendant  all  the  market  pine  saw- 
logs  that  could  be  cut  from  the  *'  Perry  "  lot,  in  Wilton,  the  logs  to  be  delivered 
at  defendant's  saw-mill,  at  two  dollars  per  log,  in  the  years  1873  and  1874,  and  to 
be  measured  and  counted  at  said  mill,  which  logs  the  defendant  agreed  to  accept 
and  pay  for ;  that  the  plaintiff's  assignor  cut  a  large  number  of  logs  from  the 
lot,  in  addition  to  the  206,  which  he  refused  to  deliver  to  the  defendant,  by 
means  of  which  the  defendant  had  sustained  damage.  Sdd^  that  this  was  not 
a  contract  for  the  sale  of  standing  timber,  and  that  it  was  not  essential  to  its 
validity  that  it  should  be  in  writing,  and  therefore  such  defense  could  be  »lab- 
lished  under  it 

Oreen  v.  Arms^ron^  (1  Denio,  650)  distinguished ;  KUmore  v.  Bowlatt  (48  N.  Y., 
569)  followed. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,   entered 
upon  a  verdict  directed  by  the  court. 

John  G.  JBulbert,  for  the  appellant. 

J.  P.  Butler^  for  the  respondent. 

Opinion  by  Learned,  P.  J. 

Present  —  Lbabned,  P.  J.,  and  Boabdicak,  J. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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THE  NATIONAL  STATE  BANK  OF  TROT,  Respondent, 
V.  CHARLES  H.  RISING,  Impleaded,  etc.,  Appbjxant. 

AUaratkm  {ifnoU—reOificaiwn  of,  by  indorser^emdenee— Appeal  J¥am  Judgment — 
fjoh&n  guesUtms  of  fact  not  eomidered  on. 

An  action  may  be  maintained  agunst  an  indorser  of  a  note,  who  ratifies  and 
promises  to  pay  the  same,  with  full  knowledge  of  the  fact  that  the  same  has, 
subsequent  to  his  indorsement  thereof,  been  altered  by  adding  thereto  the 
words  "with  interest."  (Chmmerddl  BankY.  Warren,  15  N.  Y.,  677;  HunMng- 
ton  Y.  BaUou,  2  Lans.,  120;  Greenfield  Bank  v.  Orctfte,  4  Allen,  447;  Baeard  v. 
Spears,  2  Abb.  Ct  of  App.  Cases,  868.) 

Upon  the  trial  of  such  an  action,  evidence  tending  to  show  that  .the  words  "  with 
interest"  were  or  were  not  written  at  the  same  time,  and  with  the  same  pen 
and  ink,  is  admissible.    (Ihtboia  v.  Baker,  80  N.  Y.,  866.) 

Upon  an  appeal  from  a  judgment  entered  on  the  verdict  of  a  Jury,  where  no 
motion  for  a  new  trial  has  been  made,  no  question  of  &ct  will  be  considered. 
(4  Waifs  Sup.  Ct.  Pr.,  285.) 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  verdict  of  a  jury. 

C.  F.  Tcibor^  for  the  appellant. 

Esek  Cowen^  for  the  respondent. 

Opinion  by  Boakdmaw,  J. 

Present  —  Learned,  P.  J.,  Boabdman  and  Jaiceb,  J  J. 

Judgment  affirmed,  with  costs. 


THOMAS   0.  WALBRIDGE,  Respondent,  v.  EDWARD  D. 
JAMES  AND  others.  Appellants. 

Judgment  on  r^ereie  report — Kow  irregularity  in,  eorreeted — Remedy,  where  referee 
hoe  not  been  duly  appointed. 

Where,  in  an  action  brought  to  foreclose  a  mortgage,  the  referee*s  report  states 
the  amount  due  at  the  time  of  the  commencement  of  the  action  and  that  due 
at  the  date  of  his  report,  before  which  latter  date,  after  the  time  of  the  com- 
mencement of  the  action,  a  payment  of  principal  fell  due,  under  the  provisions 
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of  the  mortgage,  and  the  judgment  sets  forth  the  latter  amount  as  due,  the 
remedy  of  the  defendant  is  by  motion  to  correct  the  Judgment  and  conform 
the  same  to  the  report,  and  not  by  an  appeal  therefrom. 
Nor  will  a  judgment  be  reversed  and  a  new  trial  granted,  on  the  ground  that  the 
referee  was  not  duly  appointed,  by  fit  and  proper  words  in  the  judgment,  to 
make  the  sale.  The  remedy  of  the  party  aggrieved  is  by  motion  at  Spccia) 
Term. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

JE  D.  James^  for  the  appellants. 

John  C.  Sulberty  for  the  respondent. 

Opinion  by  Boardman,  J. 

Present  —  Learned,  P.  J.,  Boaedman  and  James,  J  J. 

Judgment  affirmed,  with  costs. 


MAKGARET   HUNTER,   Appellant,  v.    THE    AMERICAN 
POPULAR  LIFE  INSURANCE  COMPANY,  Respondent. 

RigM  to  open  and  dose  ease. 

Where,  in  an  action  upon  a  life  insurance  policy,  a  copy  of  which  is  set  forth  in 
the  complaint,  the  answer  *'  admits  each  and  every  allegation  in  the  complaint 
contained/ except  that  they  deny  that  the  paper  marked  'A,'  annexed  to  the 
complaint,  is  a  full  and  complete  copy  of  the  policy  issued  by  them: "  Held, 
that  the  answer  in  substance  and  effect  denied  the  making  of  the  contract 
set  up  in  the  complaint,  and  that  plaintiff  was  entitled  to  open  and  close  the 
case. 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  a  verdict  directed  by  the  court,  and  from  an  order  denying 
a  motion  for  a  new  trial. 
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VAN  DENBURGII  v.  VILLAGE  OF  GREENBUSH.     795 
TmBD  DsPARTMBin',  June  Tebm,  1876. 
Matthew  Hale^  for  the  appellant. 

Oeorge  Bliss,  for  the  respondent. 

Opinion  by  Boabdman,  J. 

Present  —  Licarnbd,  P.  J.,  and  Boabdman,  J. 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to 
abide  the  event. 


HENRY  VAN  DENBHRGH  and  othbrs,  RBSPoiroraTs,  v. 
THE  PRESIDENT  AND  TRUSTEES  OF  THE  VILLAGE 
OF  GREENBUSH,  Appellants. 

MechanU^»  Uen — act  for  Bensiela&r  county — publie  btiUdingi— exemption  from  act. 

Chapter  778  of  the  Laws  of  1866  (p.  9),  establishing  a  mechanics*  lien  kw  for  Rens- 
selaer county,  was  not  repealed  by  chapter  668  of  the  Laws  of  1869,  as  amended 
by  chapter  194  of  the  Laws  of  1870. 

Qtunre,  whether  the  exemption  from  the  lien  law  of  the  corporate  property  of  a 
municipality  used  for  a  public  use,  established  by  the  decision  of  BrinkerhoffT. 
Board  of  Education  (6  Abb.  [N.  S.],  428),  does  not  depend  on  the  use  actually 
made  of  the  buildings,  and  not  upon  that  for  which  they  were  intended.  That 
is,  whether  the  principle  laid  down  in  Brinkerhoff  v.  Boa/rd  cf  EducaUon  would 
not  apply  to  a  building  not  actually  used  for  a  public  purpose,  whatever  the 
intention  of  the  village  might  have  been  when  the  contract  was  made. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

R.  A.  Pa/rmenteTy  for  the  appellanta. 

O.  P.  JenkSj  for  the  respondents. 

Opinion  by  Lbabnkd,  P.  J. 

Present  —  Learned,  P.  J.,  Boabdman  and  James,  JJ. 

Judgment  affirmed,  with  costs. 
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JOSEPH   RUTHERFORD,  Appellant,  v.  ALEXANDER 
GRAHAM,  Respondent. 

Dowereu — Boie  pfirUerest  qf — ^JkjA  coTUtHutea —  lease. 

A.  widow,  being  in  possession  of  certain  lands  which  had  been  admeasured  to 
her  for  her  dower,  executed  an  instrument  under  seal,  whereby  she  **  leased  and 
to  fann  let,*'  the  same  to  the  defendant,  from  April  1,  1668,  to  April  1, 1874, 
for  which  he  agreed  to  pay  her  $500  at  the  date  of  the  said  agreement,  and  in 
case  she  was  living  at  the  expiration  of  that  time,  the  lease  was  extended  for 
the  term  of  her  natural  life,  for  which  defendant  agreed  to  pay  her  f400  within 
ten  days  after  April  1, 1874,  with  Interest  from  April  1, 1868,  until  it  should  be 
paid.  Seld^  that  this  was  a  sale  of  the  estate  of  the  doweress,  and  not  a  lease 
thereof,  and  that  it  was  not  in  violation  of  the  fourteenth  section  of  the  first 
article  of  the  Constitution.    PareeU  v.  Stryker  (41  N.  T.,  480)  followed. 

The  right  to  dower  comes  by  law,  and  the  heir  may  assign  the  same  to  the  widow 
voluntarily.    The  admeasurement  fixes  only  the  location  and  extent 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered  upon 
a  verdict  directed  by  the  court. 

JSdward  C.  James^  for  the  appellant. 

Mccone  db  Holbrooke  for  the  re^^ndent. 

Opinions  by  Lbabnbd,  P.  J.,  and  Jambs,  J. 

Jamis,  J.,  dissented. 

Present  —  Leabnbd,  P.  J.,  Boabdman  and  James,  JJ. 

Judgment  aflSrmed,  with  costs. 
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Third  Dkpabtmbnt,  Junb  Tebm,  1875. 


SAMUEL    B.    WILLEY,    Adminibtbatob,  PLAiimnp,  v.    IRA 

SHAVER  AND  ANOTHER,  DEFENDANTS. 

An  appeal  having  been  taken  to  the  County  Court  from  a  judgment  of  a  Justice 
of  the  peace,  the  case  was,  by  consent  of  the  parties,  submitted  to  an  arbitra- 
tor, who  awarded  to  the  plaintiff's  intestate  '*  the  sum  of  twenty-five  dollars, 
and  the  costs,  if  any,  recovered  by  her  before  Charles G.  Day,  Justice."  HM^ 
that  the  plaintiff  was  entitled  only  to  such  costs  as  were  owing  to  the  deceased 
at  the  time  of  the  award,  and  that  as  the  costs  had  already  been  paid,  they 
could  not  be  recovered  a  second  time  upon  the  award. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  General  Term,  after  a  yerdict  directed  by  the 
court. 

Jerome  Rowe,  for  the  plaintiff. 

King  dk  Montgomery^  for  the  defendants. 

Opinion  by  Learned,  P.  J. 

Present  —  Leabned,  P.  J.,  Boasdman  and  Jambs,  JJ. 

Motion  for  new  trial  denied,  and  jadgment  ordered  on  verdict. 


WILLIAM    ROOT,    Plaintdtf,    v.  EDWARD    J.    BROWN, 

Defendant. 

Jh((20n<j0--^(fmfo»9n«~admiMiM^ €ff  other  itaiemmU  made  at  same  tmebyume 

perwii. 

In  order  to  gire  in  evidence  agaihst  a  party  his  admissions,  it  is  necessary  to 
examine  the  party  first  as  to  whether  or  not  he  has  made  such  admissions. 
Whatever  was  said  by  the  same  person,  in  the  same  conversation,  that  would 
in  any  way  qualify  or  explain  the  statement  proved  to  have  been  made  by  him, 
is  admissible  in  his  favor.  {Rotm  v.  WhUed,  25  N.  Y.,  170.)  And  although  the 
party  allied  to  have  made  the  admissions  is  asked  by  the  adverse  counsel, 
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before  proof  is  given  of  such  statement  by  him,  whether  he  so  stated  or  not, 
he  is  not  thereby  precluded  from  giving  evidence,  after  the  proof  of  such  admis- 
sions on  his  part  has  been  made,  of  other  statements  made  by  him  in  the  same 
conversation. 

ExoEFTiONS  ordered  to  be  heard  in  the  first  instanoe  at  the 
General  Term. 

The  action  was  in  ejectment,  and  the  issne  was  as  to  whether  or 
not  the  plaintiflT  had  delivered  a  deed  of  the  premises  in  dispute  to 
the  grantor  of  the  defendant. 

Bette  cfe  OroveVy  for  the  plaintiff. 

Hughes  <&  Northwp^  for  the  defendant. 

Opinion  by  Learned,  P.  J. 

Present  —  Learned,  P.  J.,  and  Boabdman,  J. 

New  trial  ordered,  costs  to  abide  the  event. 


THE  PEOPLE  EX  rel.  JAMES  B.  JERMAIl^,  Respondbwts, 
V.  FRANCIS  S.  THAYER,  as  Auditor  of  the  Canal  Dbpart^ 
MENT,  Appellant. 

Canal  dcAfM^cha/p,  821,  1870;  chap,  836,  1866. 

By  chapter  821  of  the  Laws  of  1870,  the  canal  appraisers  were  authorized  to  hear 
and  determine  all  claims  against  the  State,  etc.  All  claims  for  damages  which 
should  have  accrued  more  than  one  year  prior  to  the  passage  of  the  act,  were  to  be 
filed  within  one  year  from  the  date  thereof.  The  claim  in  dispute  was  so  filed. 
By  section  5,  chapter  886  of  1866,  claims  were  to  be  filed  within  one  year  after  the 
injury.  HM^  that  even  as  to  claims  embraced  within  the  latter  statute,  its  pro 
visions  could  not  be  considered  as  limiting  those  of  the  act  of  1870;  and  farther, 
that  as  this  objection  was  not  raised  befo]-e  the  appraisers,  nor  their  action 
reviewed  either  by  appeal  to  the  canal  board  or  by  eertiarari,  the  matter 
must  be  considered  as  settled. 

Appeal  from  an  order  granting  a  peremptory  mandamus  to  issne 
against  the  defendant,  to  compel  him  to  issue  his  warrant  for  the 
payment  of  an  award  made  by  the  canal  appraisers. 
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Third  Department,  June  Term,  1876. 
George  W.  Miller,  for  the  respondents. 

Cha/rles  S,  Fairchild,  deputy  attorney-general,  for  the  appellant. 

Opinion  by  Learned,  P.  J. 

Present  —  Learned,  P.  J.,  Boabdman  and  Jajies,  JJ. 

Order  affirmed  with  costs. 


NORMAN  COX  and  another,  Administrators,  etc.,  Appel- 
lants, V.  WARREN  S.  WIGHTMAN  and  others,  Respond- 
ents. 

Assignment  of  mortgage  to  escape  taxation  —  effect  cf. 

This  action  was  brought  to  recoyer  the  amount  of  a  mortgage  collected  by  the 
defendants,  which  had  been  assigned  by  the  plaintiffs'  intestate  to  the  defend- 
ants' testator.  The  plaintiffs  claimed  that  the  assignment  was  invalid,  for 
the  reason  that  it  was  made  to  enable  their  intestate  to  escape  taxation. 
Held^  that  the  assignment  was  valid  to  pass  the  title  to  the  mortgage,  and  that 
as  the  intestate  had  put  his  property  out  of  his  hands  for  the  purpose  of 
escaping  taxation,  the  court  would  not  help  him  to  get  it  back. 

Appeal  from  a  judgment  in  favor  of  the  defendants,  entered  upon 
the  report  of  a  referee. 

E.  H.  PrindlCy  for  the  appellants. 

R.  A.  Stanioii  and  Jenks  <&  Matterson,  for  the  respondents. 

Opinion  by  Learned,  P.  J. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  J  J. 

Judgment  affirmed,  with  costa. 
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ABRAM  FRYER,  Respondent,  v.  STEPHEN  ROCKEFELLER 

AND   OTHBBS. 

Ifbreehsure Mle — drfectsinUUe — whan pipreJuuer  not  exomedby. 

The  purchaser  at  a  mortgage  foraclosure  sale  cannot  refuse  to  cany  out  his  pur- 
chase on  account  of  defects  of  title  prior  to  the  execution  of  the  mortgage 
foreclosed.  It  is  the  equity  of  redemption  that  is  cut  off  by  the  sale;  that  ia 
all  that  the  law  authorizes  to  be  done,  and  the  purchaser  is  bound  to  know, 
when  he  bids,  that  he  is  getting  nothing  else.  (Boabdmak,  J.)  (3  Barb.  Ch. 
Pr.  [2d  ed.],  529;  HMm  v.  BaekeUy  12  Abb.,  478.) 

Appeal  by  Isaac  fi.  FinduU,  the  purchaser  at  a  sale,  under 
judgment  of  foreclosure  and  sale  in  this  action,  from  an  order  made 
at  the  Saratoga  Special  Term,  directing  the  purchaser  to  perfect  his 
purchase,  etc. 

I8<uw  L.  Egbert^  for  the  appellant. 

VAmoreavoi  <6  Dake,  for  the  respondent. 

Opinion  by  Boaedman,  J. 

Present — Learned,  P.  J.,  Boabdman  and  Jambs,  J  J. 

Leabned,  p.  J.,  concurred  in  the  result,  for  the  reason  that 
adverse  possession  appeared  to  have  accompanied  the  paper  title 
claimed  under  since  1833. 

Order  affirmed,  with  ten  dollars  costs  and  expenses  of  printing. 


EM  ELIZA  SHEAR,  Respondent,  v.  THE  PH(ENIX  MUTUAL 
LIFE  INSURANCE  COMPANY,  Appellant. 

ImuraneeaffmU'-p&iMr  of,  to  toaioe  eondUioM  qf  pc^. 

A  general  agent  of  an  insurance  company  may  waive  payment  of  the  premium 
when  due  and  thereby  bind  the  company.  The  existence  and  validity  of  the 
contract  being  conceded,  an  agent  may  waive  or  disregard  conditions  therein 
without  destroying  its  vitality.  (Bodine  v.  Exeh,  Firs  In$.  Oo.,  61  N.  Y.,  117; 
MiOm-  V.  PhcMix  Ins,  Co,,  27  Iowa,  203;  1  Am.  R.,  2«2;  OarroU  v  OharUr  Ook 
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/rw.  Co.,  10  Abb.  [N.  S.],  166;  Ins.  Co,  v.  Ce?tt,20WaU.,  560,668;  Owm 
▼.  Fafrmere  Joint  Stock  Ins.  Co,,  57  Barb.,  518;  8heid(m  v.  Atlantic  R  cmd  M.  Ins, 
Co,,  26  N.  Y.,  460;  Trustees  of  Mrst  Bap,  Ch.  v.  BrooJdyn  Fire  Ins,  Co.,  19  id., 
d05;  Bototey  v.  Empire  Ins.  Co.,  36  N.  Y.,  550;  Bo^ien  v.  WiOiamslmrg F.  I  Co., 
85  id,  181;  WhitweU  ▼.  Putnam  Ins,  Co,^  6  Lans.,  166;  Dohn  v.  Farmers'  Joint 
Stock  Ins.  Co.,^\±,27t.) 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  npon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes. 

This  action  was  brought  npon  a  life  insnrance  policy  issued  to 
plaintiff  upon  the  life  of  her  husband.  The  only  defense  interposed 
was  the  non-payment  of  the  semi-annual  premium  due  and  payable 
Angust  31,  1872,  whereby  the  policy  became  dead  and  of  no 
further  force  or  validity. 

The  plaintiff  gave  evidence  tending  to  show  that  in  July,  1872, 
her  husband  saw  Weller,  defendant's  agent,  and  offered  to  pay  the 
premium  to  become  due  August  thirty-first  thereafter;  that  Weller 
then  waived  such  payment,  saying  he  had  not  the  company  receipt 
and  that  he  would  keep  him  good  with  the  company.  Weller 
denied  such  conversation  and  waiver. 

Under  these  facts  it  was  left  to  the  jury  to  say  whether  there 
had  been  a  waiver  of  payment  legally  binding  upon  the  company, 

Samuel  Harkfl^  for  the  appellant. 

R.  E.  And/rew8^  for  the  respondent. 

Opinion  by  Boardman,  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

Jakes,  J.,  dissented. 

Judgment  affirmed,  with  costs. 
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PETER    8.    MOORE,  Respondent,  v.   DAVID    H.    BIXBT, 

Appellant. 

Statute  €(f frauds — deUverp  of  p&rscmal  prvp&riy. 

Here  words  are  not  sufficient  to  constitute  a  deliveiy  of  pei^onal  property. 
(G'ood  V.  OMr«M,  81  How.  Pr.,  4;  8hindlffr  v.ffouaton,  1 N.  T., 261-205;  GauUdns 
Y.  Hellman,  4^7  id.,  449.)* 

Appeal  from  a  judgment   in   favor  of  plaintiff,  entered  upon 
the  report  of  a  referee,  in  an  action  on  an  account. 

K  H,  PrindUy  for  the  appellant. 

George  A,  HaA)en^  for  the  respondent. 

Opinion  by  Boabdman,  J. 

Present —  Learned,  P.  J.,  Boabdman  and  Jambs,  JJ. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event, 
and  referee  discharged. 


ISAAC    MILLER,    Plaintiff,    v.    JOHN    S.    BARBER    and 
JAMES   A.  SCHEMERHORN,  Defendants. 

Fraud  —  Courvter-eUam —  EMofiM, 

Exceptions  ordered  to  be  heard  in  first  instance  at  the  General 
Term. 

This  action  was  tried  before  the  court  and  jury,  and  the  jury 
found  a  verdict  for  the  plaintiff.  The  defendant  was  given  time  to 
make  a  case  and  exceptions,  with  stay  of  proceedings,  and  it  was 
ordered  that  a  motion  for  a  new  trial  on  the  exceptions  be  heard  in 
the  first  instance  at  General  Term. 

The  action  was  to  recover  damages  alleged  to  have  been  sustained 
by  the  fraudulent  acts  and  representations  of  the  defendants. 

The  complaint  averred  that  defendants,  with  intent  to  deceive 

♦See  Biam  v.  Van  Orden,  ante,  page  709.— [Rhp. 
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and  defraud  the  plaintiff,  falsely  and  fraudulently  represented  to 
him  that  they  had  formed  a  company  —  The  Union  Patent  Right 
Company  —  and  had  purchased  the  right  to  sell  in  a  large  number 
of  counties,  a  patented  article,  known  as  "  the  hay-loading  pitch- 
fork;" that  they  had  purchased  very  cheap;  that  the  right  was 
worth  $100  for  each  town,  and  would  sell  for  that ;  that  it  was 
a  very  valuable  machine  and  would  be  as  indispensable  to  farmers 
as  the  mowing  machine,  and  that  the  stockholders  would  realize 
large  profits  therefrom;  that  various  individuals,  known  to  the 
plaintiff  as  men  of  character  and  responsibility,  were  represented 
as  having  taken  shares  in  said  company,  and  given  their  notes  tor 
stock,  and  the  stock  book  of  said  company  was  exhibited,  on  which 
appeared  the  names  of  such  persons  as  subscribers  for  said  stock. 
That  relying  upon  said  representations,  and  believing  the  same  to  be 
true,  at  the  request  and  solicitation  of  said  defendants,  plaintiff  gave 
his  promissory  note  for  $500  for  one  share  of  stock  in  said  pretended 
company,  and  received  a  certificate  therefor  signed  by  defendant 
Barber,  as  president,  and  Schemerhom  as  treasurer,  which  said 
note  was  payable  to  said  defendants.  That  defendants  immediately 
transferred  said  note  to  a  bona  fide  purchaser,  and  plaintiff  was 
compelled  to  pay  the  same,  and  did  not  discover  the  fraud  practiced 
upon  him  until  after  its  payment ;  that  said  statements  and  repre- 
sentations were,  at  the  time  of  making  them,  false  and  fraudulent, 
and  the  said  stock  worthless ;  that  the  notes,  shares  and  pretended 
subscriptions  for  stock,  were  a  fraudulent  and  a  contrived  scheme, 
got  up  to  cheat  and  defraud.  The  answers  were  denials,  and  a 
counter-claim  by  the  defendant  Barber. 

The  court  hdd^  that  this  was  not  in  a  strict  sense  an  action 
to  rescind  a  contract  and  recover  back  money,  but  was  properly  in 
the  nature  of  tort  to  recover  damages  for  a  loss  sustained  by  the 
fraud  of  the  defendants.  It  was  not  like  the  case  of  BvMer  v. 
Livermore  (52  Barb.,  570),  and  hence  it  was  not  an  action  in  which 
a  counter-claim  was  admissible,  unless  it  was  one  arising  out  of  the 
transaction  set  forth  in  the  complaint,  which  the  counter-claim  put 
forth  by  the  defendant  Barber  was  not. 

That  this  transaction  of  the  defendants  was  joint.  The  repre- 
sentations made  respecting  the  company,  the  stock  and  the  pitch- 
fork, were  not  only  intended  for  the  benefit  of  both,  but  the  note 
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taken  was  given  to  them  jointly,  and,  when  sold,  both  participated 
in  its  avails ;  and  hence  they  were  co-conspirators,  and  tiie  acts  and 
sayings  of  either,  in  the  progress  of  the  common  fraud,  were 
admissible  against  both.  {Gary  v.  HotaUmg^  1  Hill,  311-316; 
Jackson  v.  Timmennanj  V2  Wend.,  299.) 

M.  M.  Waters^  for  the  defendant  Schemerhom. 

J.  S.  Barber^  in  person. 

George  N.  Kennedy^  for  the  plaintiff. 

Opinion  by  Jambs,  J. 

Lbasnbd,  p.  J.,  and  Boabdman,  J.,  concurred  in  result 

Motion  for  new  trial   denied,  and  judgment  directed  for  the 
plaintiff  on  the  verdict,  with  costs. 


JAMES    RYAN,    Respondent,  v.   ANDREW    WAVLE, 

Appellant. 

Appeal  by  defendant  from  an  order  denying  a  new  trial,  and 
from  a  judgment  in  favor  of  plaintiff. 

The  action  was  for  slander  spoken  by  defendant  of  plaintiff,  in 
that  defendant  had  charged  the  plaintiff  with  setting  fire  to  defend- 
ant's bam,  intending  thereby  to  impute  to  plaintiff  the  crime  of 
arson. 

Plaintiff  had  a  verdict.  The  defendant  moved  for  a  new  trial 
on  a  case  and  exceptions  before  the  Special  Term.  The  motion 
was  there  denied,  and  judgment  ordered  for  the  plaintiff.  From 
that  order  defendant  appealed.  After  a  hasty  consideration  of 
some  exceptions  taken  in  the  case,  the  court  say :  The  printed  case 
used  upon  this  appeal  was  unusually  and  unnecessarily  voluminous — 
over  400  pages.    It  was  filled  with  a  vast  quantity  of  irrelevant 
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and  immaterial  matter,  and  in  direct  violation  of  rule  48.  All 
that  was  material  could  have  been  contained  in  twenty-five  pages. 
Perhaps  such  a  case  may  be  regarded  as  the  legitimate  fruit  of  the 
last  clause  of  rule  41.  If  so,  the  sooner  that  clause  of  that  rule  is 
stricken  out  the  better.  We  were  rejoiced  to  learn  that  the  Court  of 
Appeals,  in  a  recent  case,  took  occasion  to  signify  its  disapproval 
of  the  practice  of  taking  the  stenographic  notes  for  a  bill  of  excep- 
tions. {Jewell  V.  Van  Steenhurgh.)  Such  practice  casts  unnecessary 
labor  upon  the  appellate  courts,  and  makes  great  and  unnecessary 
expense  in  the  way  of  printing  to  parties.  Counsel  should  be 
required  to  observe  strictly  rule  43,  and  in  all  cases,  when  it  is 
not  adhered  to,  the  case  should  be  dismissed  or  sent  back  for 
resettlement  at  the  expense  of  the  attorney  in  fault.  Motions  to 
compel  an  observance  of  said  rule,  should  be  favored,  and  when 
granted,  should  be  with  costs  personally  against  the  attorney  in 
fault. 

M.  M,  Waters,  for  the  appellant. 

ff.  Ballard,  for  the  respondent. 

Opinion  by  Jambs,  J. 

Learned,  P.  J.,  and  Boabdman,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Defend- 
ants IN  Erkob,  v.  DANIEL  CHRISTOPHER,  Plaintiff  in 
Ebrob. 

Perjury — Answer — aOegation  in,  ihai  defendant  *  *  gaps  he  deniei,'* 

WBrr  of  error  to  the  Court  of  Sessions  in  and  for  the  county  of 
Tompkins. 

The  defendant  was  indicted,  tried,  convicted  and  sentenced  to 
the  State  prison,  in  said  Court  of  Sessions,  for  the  crime  of  perjury. 
The  perjury  was  alleged  to  have  been  committed  in  the  verification 
of  an  answer  interposed  in  an  action  brought  upon  two  promissory 
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notes  made  by  defendant.  The  complaint  averred  the  making  of 
the  notes  and  their  transfer  to  the  bank  (the  plaintiff) ;  its  owner- 
ship ;  their  presentment  and  demand  for  payment  when  the  same 
became  dne ;  their  non-payment ;  and  that  no  part  of  said  notes 
had  been  paid. 

The  answer  to  said  complaint  was  as  follows :  First.  The  defend- 
ant, Daniel  Christopher,  comes  into  court  by  John  A.  Williams, 
his  attorney,  and  in  answer  to  the  plaintiffs'  complaint  says  that  he 
denies  each  and  every  allegation  therein  alleged,  except  as  herein 
admitted  as  follows,  that  is  to  say  :  He  admits  that  he,  on  or  about 
June  18th,  1870,  made  his  promissory  note  for  $850,  payable  at 
First  National  Bank,  Ithaca,  to  the  order  of  R.  De  Witt  Mann, 
and  that  the  same  was  indorsed  by  R.  De  Witt  Mann  and  A.  C. 
Ditmar;  that  the  plaintiffs  are  a  banking  corporation  and  dis- 
counted said  note  at  or  about  the  day  of  its  date,  and  paid  this 
defendant,  the  then  holder  thereof,  the  sum  of  $500,  and  no  more, 
and  that  no  further  or  other  sum  has  ever  been  paid  by  the  plaintiff 
for  or  on  account  of  said  note.  Second.  The  defendant  says  that 
he  admits  the  execution  of  the  second  note  described  on  the  said 
plaintiff's  complaint  for  the  sum  of  $1,000,  made  July  19th,  1870, 
to  the  order  of  A.  0.  Ditmar  and  indorsed  by  said  Ditmar  and 
R.  De  Witt  Mann,  payable  at  the  First  National  Bank  of  Ithaca 
and  delivered  to  said  plaintiffs.  And  this  defendant,  in  further 
answer  lo  said  complaint,  says  that  the  said  last  described  note  is 
fully  paid  and  satisfied,  and  should  be  delivered  up  to  him  to  be 
canceled. 

The  verification  was  that  the  same  was  "  true  of  his  own  knowl- 
edge, except  as  to  those  matters  therein  stated  to  be  upon  his  informa- 
tion, and  as  to  such  matters  he  believes  it  to  be  true." 

In  the  indictment  perjury  is  first  assigned  on  the  admission 
contained  in  the  answer  —  upon  the  words  that  the  plaintiff  dis- 
counted said  $850  note,  ^^andjpaid  this  deferidcmt^  ths  then  holder 
thereof^  the  8V>m  of  $500,  amd  no  more^  and  that  no  further  or  other 
sum  had  ever  been  paid  by  the  plaintiff  for  or  on  account  of  said 
note ; "  and  secondly  upon  the  words  in  the  second  count  of  the 
answer,  '*  that  the  said  last  described  note  [the  $1,000  note]  is  fully 
paid  and  satisfied." 

On  the  question  whether  perjury  could  be  assigned  upon  the 
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verification  of  the  anBwer,  Jambs,  J.,  hdd^  that  in  all  cases  the 
assignment  of  perjnry,  on  which  a  conviction  is  asked,  mnst  be  of 
matter  material  to  the  issue  to  be  tried,  and  that  materiality  is 
always  a  question  of  law ;  that  the  words  in  the  first  count  desig- 
nated as  untrue  contained  no  answer  to  the  complaint ;  were  not 
responsive  to  any  allegation  therein ;  did  not  help  to  form  any 
issue ;  were  not  a  denial,  but  simply  a  statement  of  what  defendant 
admitted,,  and  hence  were  wholly  immaterial ;  that  no  issue  was 
formed  to  the  first  count  of  the  complaint ;  that  the  answer  con- 
tained no  denial,  as  the  defendant  only  said  he  denied  what  he  did 
not  admit,  and  that  this  was  a  mere  affirmance  that  he  denied. 
Merely  saying  he  denied  was  one  thing ;  a  direct  and  positive  denial 
was  quite  another.  {Arthur  v.  Brooks^  14  Barb.,  533 ;  BluJce  v. 
jFWr^rf,  18  How.,  240.) 

That  by  the  second  count  the  answer  contained  a  separate  and 
distinct  allegation  that  the  $1,000  had  been  paid ;  formed  a  direct 
issue  with  an  allegation  in  the  complaint  upon  a  material  point ; 
and  that  the  word  '^8ay$^^  was  not  there  used  as  an  assertion  of 
what  defendant  had  done  or  was  about  to  do,  but  was  the  assertion 
of  a  fact  which,  if  true,  constituted  a  defense  to  the  note ;  that  the 
allegation  was  therefore  material,  and  perjury  could  be  assigned 
thereon. 

That  as  a  general  verdict  of  guilty  was  rendered  in  the  case,  the 
evidence  given  upon  the  trial  could  be  properly  applied  to  said 
second  count,  and  hence  the  conviction  could  be  sustained. 

Leabned,  p.  J.,  concurred  in  the  result,  without  being  confident 
that  perjury  might  not  be  committed  when  the  allegation  of  an 
answer  is  "  the  defendant  says  that  he  denies." 

H.  Ballardj  for  the  plaintiff  in  error. 

S.  D.  Holliday^  for  the  defendants  in  error. 

Opinions  by  Leabned,  P.  J.,  and  James,  J. 

Present  —  Learned,  P.  J.,  and  Jambs,  J. 
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The  conviction  and  judgment  of  the  Sessions  at&rmed,  and  the 
record  remanded  to  the  Court  of  Sessions  of  Tompkins  county, 
the  court  in  which  the  prisoner  was  tried  and  convicted,  and  the 
prisoner  ordered  to  appear  before  said  Court  of  Sessions  at  its 
term  to  be  held  on  the  9th  day  of  June,  1875,  and  said  court 
directed  then  and  there  to  pronounce  sentence  and  order  its  execu- 
tion. 


GERTRUDE  E.  ELWOOD,  Administratrix,  etc..  Plaintiff, 
V,  THE  NEW  YORK  CENTRAL  AND  HUDSON  RIVER 
RAILROAD  COMPANY,  Defendant. 

Oontributory  negligence. 

Motion  to  set  aside  a  nonsuit  and  for  a  new  trial. 

Defendant's  passenger  train  stood  at  defendant's  depot  in  front 
of  a  platform  for  the  use  of  passengers,  ^he  deceased  (plaintiffs 
intestate)  approached  from  the  opposite  side  without  the  knowledge 
of  defendant  or  its  employes,  got  upon  a  car  from  the  side  opposite 
the  depot  platform,  found  the  car  door  locked,  got  off  the  platform 
of  the  car  on  the  side  from  which  he  had  approached  it,  and  under- 
took to  walk  between  the  tracks  to  the  end  of  the  train  without 
looking  behind  him,  was  struck  by  a  working  train  approaching 
him  from  behind,  and  killed.  Hddy  that  the  negligence  of  the  intes- 
tate contributed  to  the  injury ;  that  the  fact  that  the  working  train 
did  not  give  the  signal  required  l?y  statute  on  crossing  a  street 
before  reaching  the  depot,  was  not  an  act  of  negligence  toward  the 
intestate,  wbo  was  not  on  the  street  or  where  he  had  any  business 
to  be. 

Amasa  J.  Parker ^  for  the  plaintiff. 

Samuel  W,  Jackson^  for  the  defendant. 

Opinion  by  James,  J. 

Learned,  P.  J.,  concurred. 

Motion  for  new  trial  denied,  and  judgment  ordered  for  defendant. 
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JOSEPH  N.  GEEENE,  Eespondent,  v.  JOHN  W.  THOMAS, 

Appellant. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  the 
report  of  a  referee. 

The  plaintiff  entered  into  a  contract  with  Cornell  University  to 
erect  and  finish  a  certain  building.  Subsequently  he  made  a  sub- 
contract with  the  defendant,  by  which  the  defendant,  for  a  certain 
fixed  sum,  was  to  do  all  the  carpenter  work,  find  materials  therefor, 
and  do  the  painting,  etc.,  in  said  building.  The  defendant  com- 
menced the  work,  and,  after  he  had  done  a  part  thereof,  abandoned 
the  same  without  good  cause.  The  plaintiff  completed  the  work 
and  sued  the  defendant  for  damages  for  the  breach  of  the  con- 
tract. The  referee  before  whom  the  cause  was  tried  allowed  the 
plaintiff,  among  other  things,  $900  for  his  services  in  superintending 
the  completion  of  the  carpenter  work.  The  only  objection  raised 
on  this  appeal  was  to  this  item  of  $900. 

The  court  at  General  Term  held^  that  as,  if  the  defendant  had 
fulfilled  his  contract  according  to  the  agreement,  the  plaintiff  would 
not  have  been  obliged  to  devote  any  of  his  own  time  to  the  super- 
intendence of  the  workmen  doing  the  carpenter  work ;  and  that 
as  the  referee  had  allowed  this  item  to  the  plaintiff,  it  must  suppose 
that  he  found  the  superintendence  to  be  necessary,  and  it  was 
therefore  a  proper  item  to  be  allowed,  and  the  judgment  should  be 
affirmed. 

Oeorge  F,  Danforth^  for  the  appellant. 

B,  A.  Benedict^  for  the  respondent. 

Opinion  by  Learned,  P.  J. 

Present  —  Learned,  P.  J.,  Boardman  and  James,  JJ. 

Judgment  affirmed,  with  costs. 
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810  WHITAKER  V.  WHITAKER. 

Thibd  Defartmbnt,  June  Term,  1875. 


-ma  JOHN  O.  WHITAKER,  Responubnt,  v.  MILTON  D.  WHIT- 

4flap540 

AKEB,  Appellant. 
PaymmU  —  V)hen  receipt,  cf  no€e  cf  third  perwt  ii  nU. 

Appeal  from  a  judgment  in  favor  of  plaintiff^  entered  on  the 
report  of  a  referee. 

The  plaintiff  made  a  written  contract  to  sell  to  the  defendant 
certain  land,  at  a  certain  price,  to  be  paid  at  specified  times.  On 
the  day  of  the  date  of  the  contract,  the  plaintiff  received  from  the 
defendant  the  note  of  a  third  person,  indorsed  by  the  defendant. 
And  the  plaintiff  indorsed  upon  the  contract,  as  received  thereon, 
this  note.  There  was  no  agreement  other  than  this,  that  the  note 
should  be  taken  in  payment.  The  note  was  not  paid  or  protested. 
The  plaintiff  sued  for  the  balance  due  on  the  contract,  being  the 
amount  of  the  note.  There  was  no  agreement  in  the  written  con- 
tract that  the  note  should  be  taken  as  a  part  of  the  purchase-money. 
The  contract  provided  for  money  payments.  The  General  Term 
hddj  that  the  note  having  been  taken  on  a  precedent  debt,  was  not 
to  be  deemed  to  be  taken  in  payment,  unless  on  positive  proof  to 
that  effect. 

The  plaintiff  having  offered  to  return  the  note  on  the  trial,  the 
court  held  this  to  be  sufficient,  citing  NicJioU  v.  Michael  (23 
N.  Y.,  267).       . 

T.  dk  A.  Moar€y  for  the  appellant. 

Alex.  Owmmingy  for  the  respondent. 

Opinion  by  Learned,  P.  J. 

Present  —  Leabned,  P.  J.,  Boabdman  and  James,  JJ. 

Judgment  affirmed,  with  costs. 
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Third  Defabtmknt,  June  Tbrh,  1875. 

ANDREW  S.    WELLER,    Respondent,  v.    JOSEPH  H. 
TUTHILL,   Appellant. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  on 
the  report  of  a  referee. 

This  action  was  brought  to  recover  the  sum  of  $500,  paid  bj'  the 
plaintiff  to  the  defendant,  who  had  contracted  to  see  that  a  half 
share  of  the  EUenville  Company  stock  should  be  got  for  plaintiff, 
if  he  would  send  to  him  or  .the  treasurer  a  check  for  $500.  Such 
check  was  sent  by  plaintiff  to  defendant,  who  directed  it  to  be 
given  to  the  treasurer,  and  by  the  treasurer  credited  to  the  defend- 
ant, in  part  payment  of  defendant's  stock  subscription.  The 
defendant  did  not  transfer  any  stock  to  plaintiff,  but  continued  to 
control  and  manage  it  as  his  own  thereafter.  Defendant  had  and 
used  the  stock,  so  paid  for  by  plaintiff,  and  plaintiff  never  received 
any  consideration  for  such  payment.  Defendant,  who  was  the 
president  of  the  company,  never  gave  plaintiff  any  notice  that  he, 
defendant,  had  got  the  stock  for  him.  The  General  Term  Iieldj 
that  these  facts  made  a  much  stronger  case  than  that  of  OhurchiU 
V.  8t(me  (58  Barb.,  233),  and  that  plaintiff  was  entitled  to  recover. 

John  Lyon^  for  the  appellant. 

C.  A.  FowUr^  for  the  respondent 

Opinion  by  Boabdman,  J. 

Present  —  Learned,  P.  J.,  Boabdman  and  James,  JJ. 

Judgment  aiiirmed,  with  costs 
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812  CAGGER  V,  LANSING. 

Thibd  Department,  June  Term,  1875. 


ELIZABETH  F.  CAGGER,  ab  Guaedian  of  Infant  Children, 

AND      ANOTHER,     RESPONDENTS,      V.     MARTINUS     LANSING, 

Appellant. 
Bjjectment — Judgment — eonclusiu  as  to  maUera  adfudiecUed — Writ  of  paagessian  — 

Appeal  from  a  judgment  in  an  action  of  ejectment,  entered  upon 
the  verdict  of  a  jury  directed  by  the  court.  The  recovery  was  of 
certain  lands  in  Rensselaer  county  by  the  plaintiffs  as  the  heirs  of 
the  late  Peter  Cagger. 

The  answer  of  the  defendant  was  merely  a  denial  and  the  statute 
of  limitations. 

It  was  proved  on  the  trial  that  in  February,  1864,  William  P. 
Van  Rensselaer  recovered  a  judgment  in  ejectment  against  the 
defendant  for  these  lands,  upon  which  a  writ  of  possession  was 
issued  in  May,  1864.  In  August,  1864,  Van  Rensselaer  conveyed 
to  James  Kidd  and  Peter  Cagger.  In  December,  1864,  Kidd 
released  his  interest  to  Cagger.  Cagger  died  intestate  in  July, 
1868,  leaving  the  plaintiffs  his  heirs  at  law.  On  the  26th  of  July, 
1871,  the  plaintiffs  made  a  demand  upon  the  defendant  for  the 
possession  of  the  premises,  which  was  refused. 

This  action  was  brought  by  Elizabeth  F.  Cagger,  the  natural 
guardian  of  Peter  Cagger's  infant  heirs,  and  by  Mary  C.  Cagger, 
his  only  adult  heir. 

The  defendant  claimed  that  Cagger  had  no  claim  except  as  mort- 
gagee, and  that  one  Church  was  the  real  party  in  interest. 

Upon  these  facts  the  court  ordered  a  verdict  for  the  plaintiffs. 

The  court  at  General  Term  held^  that  the  defendant  was  con- 
cluded by  the  judgment  recovered  in  favor  of  Van  Rensselaer. 
(2  R.  S.,  309,  §  36 ;  Beebe  v.  miott,  4  Barb.,  457 ;  Bennett  v.  Cmich- 
man,  48  id.,  73.)  That  it  was  also  conclusive  as  to  the  question  of 
Cagger's  title.  (  Van  Rensselaer  v.  Barringer,  39  N.  Y.,  9 ;  Van 
Reneadder  v.  Dermieon^  35  id.,  393.)  That  mere '  neglect  to 
enforce  the  right  by  a  writ  of  possession,  unless  the  statute  of 
limitations  had  run,  did  not  invalidate  the  judgment.  {Jacksofi  v. 
Hamland^  13  Johns.,  229.)  The  court  also  cited  Cagger  \\ 
Zaneing  (43  N.  Y.,  550). 
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Thikd  Depaktment,  JUI^B  TSBM,  1875. 


Anson  Bififfham^  for  the  appellant. 
Sa/muel  Hcmd^  for  the  respondents. 
Opinion  by  Boardman,  J. 
Present  —  Jam£8  and  Boabdman,  J  J. 
Judgment  affirmed  with  costs. 


MTJRTHA  FLOOD,  Kespondent,  v.  CALEB  W.  MITCHELL, 

Appellant. 

Skidence—whai  draft  of  eontraet  inadmissible  as  mdenee  of  agreement  between 

parties. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  on  the 
verdict  of  a  jury. 

The  action  was  brought  for  work  done  in  building  or  grading  a 
race  track.  The  answer  denied  the  allegations  of  the  complaint, 
and  set  up  a  contract  by  which  plaintiff  agreed  to  finish  the  track ; 
alleged  that  he  had  neglected  to  do  so,  and  claimed  damages  there- 
for. The  court  held,  that  the  draft  of  a  contract,  unexecuted, 
drawn  up  in  accordance  with  what  the  person  drawing  it  sup- 
posed to  be  the  agreement  between  the  parties,  but  which  did 
not  contain  their  language,  was  not  admissible  in  evidence. 
That  the  cases  of  IlaUey  v.  Sinsebaugh  (15  N.  T.,  486),  and  RttaaeU 
V.  H,  R.  R.  R,  Co,  (17  id.,  134),  did  not  authorize  such  evidence. 

The  jury  found  in  favor  of  the  plaintiff  for  the  full  amount 
claimed. 

A.  Pond^  for  the  appellant. 

Z.  B,  Pike^  for  the  respondent. 

Opinion  by  Boardman,  J. 

Present  —  Learned,  P.  J.,  and  Boardman,  J. 

Judgment  affirmed,  with  costs. 
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PROCEEDINGS 


Convention  of  the  Justices  of  the  General  Terms  of  the 
Supreme  Court^ 

Hold  Pursuant  to  Chapter  181  of  the  Laws  of  1870. 


At  a  meeting  of  the  justices  of  the  Supreme  Oourt  designated 
to  hold  the  General  Terms  thereof,  held  at  the  Capitol,  in  the  city 
of  Albany,  on  the  Ist  day  of  J'une,  1875,  at  12  m.  of  that  day,  in 
accordance  with  the  provisions  of  chapter  131  of  the  Laws  of  1875, 
it  was  moved  and  carried,  that  Justice  Mullin  of  the  Fifth  District 
be  appointed  chairman  of  the  meeting,  and  John  R.  Brady  of  the 
First  District  be  appointed  secretary  thereof. 

The  following  justices  were  present :  Justices  Mullin,  Boardman, 
Davis,  Tappen,  Learned,  Bockes,  £.  D.  Smith,  Daniels,  Brady, 
Gilbert. 

On  motion  of  Justice  Gilbert,  it  was  resolved,  that  the  members 
of  the  General  Terms  present  proceed  to  ballot  for  the  selection  of 
a  reporter  of  the  decisions  of  the  Supreme  Court,  in  conformity  to 
the  act  before  mentioned. 

The  following  was  the  result  of  such  ballot :  Isaac  Grant  Thomp- 
son received  four  votes,  and  Marcus  T.  Hun  received  six  votes. 
Thereupon  Justice  Learned  moved  that  Marcus  T.  Hun  be  ap- 
pointed such  reporter,  which  motion  was  carried  unanimously.  His 
appointment  in  writing  was  thereupon  prepared  and  signed  by  all 
the  justices  present  and  hereinbefore  named.  Justice  Daniels  there- 
upon offered  the  resolutions  attached  hereto,  and  they  were  put 
and  carried.  Justice  Learned  thereupon  offered  the  resolutions 
attached  hereto,  and  they  were  put  and  carried.  Thereupon  Jus- 
tice Tappen  moved  that  the  secretary  of  the  meeting  be  authorized 
to  file  in  the  oflSce  of  the  Secretary  of  State  the  papers  and  pro- 
ceedings of  the  convention,  required  by  the  act  aforesaid. 
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It  was  thereupon  resolved  that  the  coDvention  adjourn  sine  die, 

and  the  resolution  was  carried. 

J.  MULLIN, 

Chairman. 
At  the  Capitol,  Albany,  June  1,  1875. 

John  R.  Brady, 

Searetary. 


Justice  Daniels  offered  the  following  resolutions : 

Beaohed^  That  the  justices  of  the  General  Term  of  each  judicial  department, 
shall  deliver  copies  of  their  opinions  to  the  reporter  of  the  Supreme  Court  and 
to  counsel  applying  for  the  same;  and  that  the  copies  delivered  to  the  reporter 
be  retained  by  him  and  delivered  only  to  his  successor  in  office;  and  that  such 
only  of  said  opinions  be  reported  at  large  as  the  public  interests  may  appear  to 
require,  and  that  the  same  be  exclusively  reported  in  the  series  of  reports  com- 
piled by  him  and  published  under  his  authority;  and  in  citing  or  referring  to 
decided  cases,  counsel  be  and  they  are  hereby  respectfully  requested  to  cite  and 
refer  to  them  only  as  they  may  be  found  in  the  said  series  of  reports. 

Besolved,  That  counsel  receiving  copies  of  such  opinions  be  and  they  hereby 
are  requested  to  withhold  the  same  from  publication,  to  the  end  that  only  such  of 
them  may  be  reported  as  shall  be  published  under  the  sanction  and  authority  of 
the  Supreme  Court  reporter. 

Betolved,  That  the  legislature  of  this  State  be  and  it  is  hereby  respectfully 
requested  so  to  amend  chapter  267  of  the  Laws  of  1859,  chapter  260  of  the  Laws 
of  1860,  and  chapter  486  of  the  Laws  of  1871,  as  to  entitle  the  graduates  from  the 
law  schools  or  colleges,  mentioned  in  said  acts,  to  only  an  allowance  of  an  equal 
period  for  the  time  spent  in  attendance  in  either  of  the  said  schools  or  colleges 
upon  the  terms  of  clerkship  prescribed  for  other  students  at  law  by  the  rules  of 
the  Court  of  Appeals  for  admission  to  the  bar  of  the  several  courts  of  this  State, 
and  requiring  such  graduates  before  they  shall  be  entitled  to  apply  for  admission 
to  practice  as  attorneys  and  counselors,  to  complete  the  term  of  clerkship  pre- 
scribed by  said  rules,  and  to  be  examined  in  the  same  manner  as  other  applicants 
are  required  to  be  examined  by  said  rules. 

Resolved,  That  the  preceding  resolution,  or  a  copy  thereof,  attested  by  the 
president  and  secretary  of  this  convention,  be  transmitted  to  the  presiding  officer 
of  the  senate  and  assembly  at  the  next  session  of  the  legislature  of  this  State. 

Justice  Learned  offered  the  following  resolutions : 

Besolvedj  That  when  any  special  meeting  of  the  judges  of  the  Supreme  Court 
designated  to  hold  the  (General  Terms  thereof,  shall  be  held  under  the  act  entitled 
**  An  act  to  appoint  a  reporter  of  decisions  of  the  Supreme  Court,"  passed  April 
22, 1875,  the  same  shall  be  held  at  the  Capitol  in  the  city  of  AJbany,  or  at  any 
other  place  to  which  such  meeting  shall  be  adjourned. 
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Resolved^  That  such  special  meeting  may  be  called  by  the  presiding  justice  of 
any  department  by  written  notice  served  on  each  of  the  said  Justices,  either  per- 
sonally or  by  mail,  at  least  two  weeks  before  the  day  of  meeting. 

Bewhedy  That  such  special  meeting  may  be  called  either  for  the  purpose  of 
filling  a  vacancy  or  for  the  purpose  of  removing  the  reporter  for  good  cause 
shown,  and  that  the  object  of  the  meeting  and  the  time  and  place  thereof,  shall 
be  stated  in  the  notice  thereof ;  and  that  whenever  the  object  of  the  meeting  shall 
be  to  consider  the  removal  of  the  reporter,  a  copy  of  the  notice  and  of  the  speci- 
fications of  the  charges  or  grounds  on  which  such  removal  is  sought,  shaJl  be 
served  on  the  reporter  at  least  ten  days  before  the  meeting  of  the  judges;  and 
such  order  shall  be  taken  thereon  at  such  meeting  as  the  judges  shall  then  direcL 

Bs9olf)edy  That  the  reporter  be  requested  to  cite  the  volume  and  page  of  author- 
ities in  the  body  of  the  printed  volume  instead  of  citing  them  at  the  foot  of  the 
page. 

The  resolutions  were  unanimously  adopted. 

Filed  in  office  of  Secretary  of  State,  June  Ist,  1875. 
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SUPREME   COURT,   FIRST   DEPARTMENT, 

IN  BEFEBKNOI  TO  THE 

DEATH  OF  HON.  E.  P.  COWLES, 

Late  Justice  of  said  Court, 


On  Monday,  January  4th,  1875,  the  death  of  ex- Judge  Edward 
P.  C0WLE8  was  announced,  and  the  court  adjourned  out  of  respect  to 
his  memory.  The  following  are  the  proceedings  which  took  place 
on  the  occasion : 

Mr.  Stoughton  said :  May  it  please  the  court,  I  desire  to  call  the 
attention  of  your  honors  to  the  death  of  the  Hon.  Edward  P. 
CowLEs,  who  at  one  time  sat  upon  this  bench  as  a  member  of  your 
honors'  court.  It  would  seem  to  me,  and  to  some  of  my  brethren 
of  the  bar,  and  I  trust  will  not  be  regarded  as  unseemly  by  the  * 
court,  that  it  is  not  inappropriate,  upon  such  an  occasion,  to  move 
that  the  court,  out  of  respect  for  the  memory  of  our  departed 
brother,  should  adjourn  with  such  a  memorandum  upon  its  minutes 
as  the  court  sees  fit  to  direct  to  be  made.  Judge  Cowles  was  well 
known,  undoubtedly,  to  all  of  your  honors,  as  he  was  very  generally 
known  to  the  bar.  It  may  not  be  inappropriate  for  me  to  state 
some  facts  connected  with  the  history  of  his  life.  He  graduated  at 
Yale  college,  in  the  class  of  1836.  Ho  commenced  the  study  of, 
the  law  with  the  Hon.  Ambrose  L.  Jordan,  a  very  distinguished 
-lawyer  in  Hudson,  in  this  State,  and  there  he  remained  until 
January,  1840,  when  he  was  admitted  to  the  bar.  He  continued 
to  practice  in  Hudson  until  1853,  when  he  removed  to  the  city  of 
New  York.  He  occupied,  I  think  I  may  say,  a  high  place  in  the 
profession  before  he  came  here.  He  was  very  well  known,  not 
only  locally,  but  generally,  as  a  lawyer  of  distinction,  as  an  able 
HxxN— Vol.  IV.        103 
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man,  as  a  worthy  and  upright  man  ;  and  when  he  came  here,  after 
practicing  for  something  like  two  years,  a  vacancy  having  occurred 
upon  this  bench  by  the  death  of  the  Hon.  Henby  P.  Edward6, 
who,  I  believe,  was  then  the  presiding  judge  of  this  court,  J  udge 
CowLES  was  appointed  in  his  place  to  fill  that  vacancy.  He  occu- 
pied this  bench,  as  a  member  of  the  court,  during  the  year  1853, 
and  I  think,  may  it  please  your  honors,  I  can  say  that  he  occupied 
that  high  place  to  the  entire  satisfaction  of  the  bar,  and,  if  such  a 
phrase  is  appropriate  in  reference  to  the  estimate  of  a  judge,  of  the 
public.  When  he  came  to  this  city  he  took  a  high  and  honorable 
rank  with  the  able,  and  indeed  I  may  say  with  the  ablest  lawyers. 
It  was  my  good  fortune  to  know  him  well;  I  have  argued  causes 
before  him  when  he  sat  upon  the  bench ;  I  have  been  associated 
with  him  at  the  bar,  and  knew  him  well  in  social  life.  As  a  judge 
he  was  a  firm  and  just  man,  delivering  his  judgments  and  forming 
his  conclusions  without  fear,  favor  or  the  hope  of  any  other  than 
that  reward  which  every  upright  judge  gets  within  and  of  himself. 
In  social  life  he  was  a  true  friend,  ever  ready  to  sacrifice  much,  if 
needs  be,  in  that  relation  ;  a  warm-hearted  and  kind  man,  faithful, 
I  think,  to  all  the  duties  devolving  upon  him.  As  an  associate  at 
the  bar  he  was  able  —  he  was  useful  —  not  speaking  much  when  he 
addressed  the  court,  but  always  speaking  well  and  to  the  point, 
bringing,  as  he  brought  to  his  colleagues  on  the  bench,  to  his  col- 
leagues at  the  bai*,  the  aid  of  a  strong,  vigorous  understanding, 
and  learning  that  made  him  more  than  ordinarily  competent  to  deal 
with  questions  as  they  arose.  Warm  and,  as  I  before  said,  earnest 
in  his  advocacy,  and  yet  withal  modest  and  unassuming. 

He  died,  may  it  please  your  honors,  in  Chicago,  on  the  second 
of  December  last,  on  his  return  from  California,  to  which  place  he 
had  gone  from  this  city,  having  left  here,  I  think,  on  the  twenty- 
third  of  October.  It  happened  that  just  before  he  left  here  he  was 
applied  to  by  a  gentleman,  a  member  of  his  class  in  Yale  of  1836, 
who  asked  him  to  furnish  —  as  it  was  the  desire  of  the  class  to  have 
the  material  which  would  enable  them  to  form  an  estimate  of  the 
history  of  each  member  of  it  —  some  account  of  his  life.  With 
your  honors'  permission,  I  should  like  to  read  two  or  three  sentences. 
It  illustrates  his  character  for  modesty  so  well  —  it  illustrates  so 
well  the  nature  of  the  man,  that  with  your  honors'  permission  I 
will  read  what,  perhaps,  I  won't  say  was  the  last  written  by  him, 
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but  the  last  that  will  ever  meet  the  public  eye.  He  says,  referring 
to  this  request  which  had  been  made :  "  My  dear  sir,  in  accordance 
with  what  you  tell  me  has  been  the  expressed  desire  of  the  class  of 
Yale  of  1836  that  some  account  of  the  life  of  its  several  members 
since  graduation  be  gathered  up  for  the  joint  benefit  and  gratifica- 
tion of  the  survivors,  I  give  you  a  brief  epitome  of  my  own.  It 
will  needs  be  brief,  for  it  has  not  been  a  very  eventful  one,  certainly 
not  unless  as  it  appears  to  myself  and  from  my  own  stand-point,  and 
while  it  has  not  been  an  idle  one,  yet  there  is  again  little  concern- 
ing it  of  great  interest  except  to  myself  and  those  most  nearly 
allied  to  me.  Early  in  1837  I  began  my  law  studies  and  training 
at  Hudson,  N.  Y.  That  gifted  and  accomplished  lawyer,  the  late 
Ambrose  L.  Jordan  was  my  Gamaliel.  In  due  time,  January, 
1840,  I  was  admitted  to  the  bar  and  began  my  professional  life  at 
that  place,  and  not  long  after  was  joined  as  law  partner  by  my 
younger  brother,  David  S.  Cowles,  who  subsequently,  and  in  May, 
1863,  fell  in  battle,  leading  a  column  of  attack  upon  the  enemy's 
works  at  Port  Hudson,  La.,  as  true  a  Christian  gentleman  and 
soldier  as  perished  in  the  war  of  the  great  rebellion  of  1861.  I 
mention  his  name  here,  since  most  of  my  particular  friends  of  the 
class  of  1836  knew  and  will  remember  hini  while  one  of  the  class 
of  1839.  I  retnained  in  practice  with  my  brother  at  Hudson,  until 
May,  1853,  and  then  removed  to  the  city  of  New  York,  where  I 
have  since  remained,  having  during  a  portion  of  that  time  been  one 
of  the  justices  of  the  Supreme  Court  of  the  State." 

At  the  close  of  this  we  have  an  expression,  may  it  please  your 
honors,  and  I  beg  leave  to  read  it,  of  the  feelings  which  animated 
him,  feelings  of  gratitude  for  what  he  conceived  to  have  been  a  life 
perhaps  as  happy  as  mortal  can  hope  for  here.  He  says  :  "  Since 
1836  I  have  enjoyed  with  rare  intervals,  to  a  most  unbounded 
degree,  that  great  boon,  health,  and  in  my  domestic  family  circle 
the  grim  enemy,  death,  has  never  invaded.  Profoundly  grateful 
for  such  an  unusual  blending  of  blessings,  I  may  be  permitted  to 
truly  say  my  days  have  had  their  brightness  and  life  its  joys." 

Now,  may  it  please  your  honors,  I  desire  to  call  your  attention 
for  a  moment  or  two  to  another  phase,  if  I  may  so  speak,  in  his 
character.  Without  being  a  partisan  in  the  unpleasant  sense,  he 
was,  nevertheless,  earnest  and  ardent  in  his  political  convictions 
and  pursuits,  but  there  was  blended  with  that  ardency  and  earnest- 
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nefis  great  good  sense,  and  he  dealt  with  broad  questions  in  a  wide 
and  deep  way,  with  a  judgment  which  I  think  was  most  excellent, 
and  it  is  well  illustrated,  may  it  please  your  honors,  in  a  speech 
which  I  find  he  delivered  before  the  Chamber  of  Commerce  upon 
the  occasion  of  the  reception  of  Admiral  Farragut  in  this  city  in 
1864,  before  the  close  of  the  war,  the  purpose  being  also  to  procure 
the  subscription  of  a  fund  to  be  given  to  the  admiral  in  testimony 
of  his  great  national  services  upon  the  sea.  Judge  Cowles 
delivered  an  address  before  the  Chamber  of  Commerce,  in  which, 
almost  prophetically,  having  spoken  of  the  outrages  upon  the  sea 
to  which  our  commerce  had  been  subjected,  he  told  us  then,  in 
December,  1864,  what  has  finally  happened  many  years  since,  in 
the  settlement  by  Great  Britain  of  those  claims.  And  perhaps 
your  honors  will  be  kind  enough  to  ptermit  me  to  read  one  sentence 
which  discloses  what  I  conceive  to  be  a  remarkable  judgment 
formed  at  that  time.  He  says,  speaking  to  the  president  of  the 
chamber :  "  Sir,  perhaps  it  is  not  for  us  now  to  seek  to  penetrate 
the  vail  which  conceals  the  future  from  our  view.  But  it  may  be 
permitted  us  to  believe  that  some  time  hereafter,  when  the 
rebellion  shall  have  been  suppressed,  as  in  time  it  will  be,  and 
when  its  suppression  shall  have  been  followed  by  the  restoration  of 
the  Union  in  all  its  integrity,  as  under  the  blessing'  of  God  it  is 
onr  unalterable  purpose  that  it  shall  be,  our  cousins  upon  the 
opposite  side  of  the  Atlantic  may  then  be  invited  by  our  govern- 
ment to  a  friendly  conference  over  the  devastation  of  our  com- 
merce, caused  by  these  illustrations  of  their  duties,  as  a  neutral 
power  during  our  grapple  with  a  gigantic  rebellion.  It  is  not, 
perhaps,  for  us  now  to  say  what  ground  our  government  will  then 
assume,  but  I  have  an  idea  —  it  may  be  a  fanciful  one  —  that  it  is 
at  least  among  the  things  possible  that  Great  Britain  may  be 
invited  in  a  friendly  spirit  to  foot  the  bill  for  all  these  losses." 

That  judgment,  as  we  have  seen,  has  been  realized  in  the  most 
remarkable  trial  the  world  has  ever  known. 

Our  brother,  may  it  please  your  honors,  was  in  no  sense  a  narrow 
man,  neither  in  heart  or  mind,  and  it  does  seem  to  me,  and  it  has 
seemed  to  my  brethren  of  the  bar,  that  it  would  be  the  pleasure  of 
your  honors,  out  of  respect  to  the  memory  of  our  deceased  brother, 
to  direct  an  adjournment,  which  I  now  move ;  also,  that  such  an 
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entry  as  your  honors  see  fit  may  be  made,  or  directed  to  be  made, 
upon  the  minutes,  together  with  the  cause  of  adjournment. 

Bemabks  bt  Judge  Fiebbepont. 

Mr.  Pierrepont  said :  Your  honors,  when  a  lawyer  has  reached 
the  exalted  place  of  a  judge  of  the  Supreme  Court  of  the  State  of 
New  York,  and  has  held  that  place  with  honor  to  himself,  with 
satisfaction  to  his  brethren  on  the  bench,  to  the  bar  and  to  the 
whole  community,  it  seems  fit  that  upon  the  announcement  of  the 
death  of  such  a  man  some  appropriate  notice  should  be  taken  by 
the  court  of  which  he  was  once  a  member.  I  rise,  not  to  add  to 
what  my  friend  Stoughton  has  so  appropriately  and  so  beautifully 
said,  nor  to  detract  one  word  from  all  that  he  has  here  pronounced 
in  eulogy  upon  our  deceased  friend.  I  remember  Judge  Oowles 
earlier  than  ray  friend  remembers  him.  When  I  was  a  boy  in 
Yale  college,  he  was  at  the  same  time  in  Yale  college,  but  of  an 
older  class.  T  knew  him  by  sight,  as  those  younger  know  those  in 
the  class  above  by  sight,  but  he  did  not  know  me.  I  never  saw 
him  from  the  time  he  left  the  college  and  1  remained  in  it,  until  I 
saw  him  upon  the  bench  of  this  court.  I  was  greatly  struck  with 
the  change  in  the  man's  physical  appearance,  from  the  young  stu- 
dent to  the  corpulent  judge.  I  became  very  well  acquainted  with 
him  while  on  the  bench,  and  our  acquaintance  and  our  friendship 
remained  until  the  day  of  his  death.  His  death  was  sudden  to 
me  —  sudden  perhaps  to  us  all.  I  was  in  court  before  Judge  Van 
Brunt,  moving  off  a  cause  in  which  he  had  retained  me  to  aid  in 
the  trial,  and  the  motion  was  based  upon  the  ground  which  his 
brother  then  gave  me  of  a  telegram  from  Chicago  that  he  was  on 
'  his  way  home,  and  was  detained  by  a  lameness  in  his  foot.  For 
that  reason  the  cause  was  put  off,  and  on  returning  to  my  office  I 
received  a  telegram  that  he  was  dead  ;  so  sudden  as  that  was  the 
announcement  to  us.  Your  honors  have  listened,  and  I  think  with 
pleasure,  to  the  very  modest  account  which  Judge  Cowles  gave  of 
himself,  recently,  to  his  class,  most  beautiful  in  its  modesty,  charm- 
ing in  its  simplicity,  and  the  prophetic  statement  which  he  made 
in  the  speech  which  my  friend  has  read  from  in  relation  to  the 
claims  against  Great  Britain,  of  what  would  be  done  with  them 
and  what  would  be  their  final  result,  showing  a  sagacity  and  fore- 
cast which  were  truly  remarkable. 
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I  did  not  rise  t&  detain  your  honors  with  a  speech,  bat  1  rose  to 
say  that  I  would  neither  add  to  nor  detract  from  what  our  friend  has 
said  of  our  departed  brother,  and  to  second  the  motion  he  has  made. 

Re&iabks  of  Hon.  Hskbt  £.  Dayibb. 

Judge  Da  VIES  said :  If  your  honors  please,  it  certainly  will  not 
be  inappropriate  to  add  one  word  to  what  has  been  so  beautifully 
said,  by  the  friends  who  preceded  me,  in  reference  to  the  character, 
talents  and  judicial  standing  of  our  deceased  brother. 

My  first  acquaintance  with  Judge  Cowles  was  in  1855,  when  he 
occupied  a  seat  on  this  bench.  He  sat  in  the  General  Term  of  this 
court  for  the  terms  held  in  May,  September  and  November,  1855, 
and  the  minutes  of  the  court  and  the  reports  of  its  proceedings 
will  testify  to  his  ability,  his  intelligence,  his  capacity,  and  his 
sound  legal  principles. 

While  Judge  Cowles  occupied  a  seat  upon  the  bench,  it  became 
my  fortune  to  come  in  —  what  the  public  considered — collision 
with  him  in  reference  to  the  case  of  ^The  People  on  the  relation  of 
Daviea  v.  Oowles.  He  met  that  contest  in  the  same  spirit  with 
which,  I  hope,  I  met  it  myself — the  spirit  of  a  gentleman  —  with 
courteous  propriety,  with  an  earnest  desire  to  know  only  what  the 
right  was,  and  to  abide  by  it.  That  intercourse  resulted  in  a  very 
warm  and  lasting  friendship  between  Judge  Cowles  and  myself, 
which  continued  to  the  day  of  his  death,  and  the  confidence  I 
reposed  in  him,  I  believe,  was  reciprocated  by  himself. 

I  have  known  him  to  be  a  true  gentleman,  an  honorable,  chivalric 
man,  a  profound  lawyer,  a  true  and  trusted  friend. 

I  rise  merely  for  the  purpose  of  asking  that  the  court  will  make 
a  minute  upon  its  records,  and,  out  of  respect  to  his  memory,  will 
now  adjourn, 

Rbmabkb  of  Hon.  Noah  Davis. 

Judge  Davis  said :  The  court  will  certainly,  with  great  pleasure, 
note  upon  its  records  this  tribute  of  respect  to  the  memory  of 
Judge  Cowles.  Our  own  personal  knowledge  of  that  gentleman, 
so  far  as  two  members  of  the  court  are  concerned,  is  such  as  to 
justify  the- court,  irrespective  of  the  fact  of  his  having  been  formerly 
a  member  of  the  court  himself,  in  granting  this  motion.  It  is  due 
to  his  memory  it  should  be  granted,  because  of  his  former  position 
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as  a  member  of  the  court,  but  it  is  still  more  due  because  of  his 
honorable  relations  to  the  court  afterward.  As  judge  he  discharged 
his  duties  faithfully  and  well.  But  little  opportunity  was  afforded 
him  during  the  few  months  he  occupied  a  seat  upon  the  bench  to 
display  his  abilities  as  a  judge,  which  opportunity  would  undoubt- 
edly have  developed,  but  at  the  bar  we  have  no  hesitation  in  saying 
he  was  at  all  times  honorable,  courteous,  polite  and  capable.  We 
grant  this  motion,  therefore,  as  I  said,  with  great  pleasure,  because 
we  deem  it  due  when  such  a  lawyer  dies  —  due  to  his  family  as 
well  as  to  the  members  of  the  bar  and  his  memory  —  that  the  court 
should  unhesitatingly  pay  the  tribute  of  respect  where  the  character 
of  the  deceased  was  such  as  that  of  Judge  Cowles,  in  order  by  the 
public  recognition  of  the  value  of  such  a  character  to  set  an  example 
to  the  younger  members  of  the  bar,  leading  them  to  endeavor  to 
attain  and  maintain  the  same  high  and  honorable  relations  which 
he  always  occupied. 

The  court  will  now  adjourn. 

The  court  will,  in  addition,  prepare  a  tribute  of  respect  in  proper 
form,  to  be  entered  upon  its  minutes,  a  copy  of  which  will  be  fur- 
nished, by  direction  of  the  court,  to  the  members  of  Judge  Cowles' 
family ;  and  it  of  course  desires  to  express  to  the  counsel  who  have 
made  the  motion  its  gratification  at  the  admirable  manner  —  the 
very  eloquent  manner  —  in  which  it  has  been  presented ;  and  also 
to  express  its  very  hearty  concurrence  in  the  estimate  which  the 
gentlemen  have  placed  upon  the  character  of  the  deceased. 

The  following  memorandum  waft  prepared  by  the  couii;  and 
entered  upon  its  minutes : 

In  Supreme   Courts    General   Term^  Janucm/  4,   1875.    Noah 
Davisy  P.  e/.,  John  R.  Brady^  J.y  and  Cha/rlea  Daniels^  J, 

The  court  directs  this  minute  to  be  entered  upon  its  record  as  a 
tribute  of  respect  to  the  memory  of  the  late  Hon.  Edward  P. 
CJowLES,  formerly  a  judge  of  this  court,  and  a  distinguished  mem- 
ber of  the  bar. 

Judge  Cowles  became  a  member  of  this  court  in  February,  1855, 
and  sat  as  an  associate  judge  in  the  General  Terms  of  May,  Septem- 
ber and  November  of  that  year.  The  minutes  of  the  court  and 
the  reports  of  cases  decided  during  that  time,  attest  his  industry. 
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ability  and  sound  legal  knowledge.  His^&ervicee  on  the  bench 
were  brief,  but  sufficient  to  £how  that  he  possessed  qualities  that 
would  have  made  him  a  useful  and  able  judge.  He  was  dis- 
tinguished at  the  bar  by  the  fidelity  of  his  application  to  every 
duty,  the  clearness  of  his  perceptions,  his  directness  and  perspicuity 
in  argument,  and  the  honesty  of  his  efforts  to  bring  the  mind  of 
the  court  to  what  he  believed  to  be  the  truth  and  justice  of  the 
cause. 

His  marked  courtesy  to  the  bench  and  to  his  professional 
brethien  made  it  a  pleasure  to  listen  to  his  arguments.  The  happy 
ijxample  of  his  professional  life  justly  commends  itself  to  the 
emulation  of  the  younger  members  of  the  bar. 

In  private  life  the  known  integrity  of  Judge  Cowles,  his  genial 
manners,  his  modest  demeanor,  and  his  good  faith  in  all  things, 
won  to  him  the  confidence,  respect  and  personal  afiection  of  all 
with  whom  he  came  in  contact. 

The  just  and  eloquent  tributes  to  his  memory  and  virtues,  which 
have  been  pronounced  at  the  bar,  receive,  as  they  well  deserve,  the 
warm  approval  and  concurrence  of  the  court. 

The  court  directs  that,  after  entering  this  memorandum  at  length 
in  the  minutes,  the  clerk  transmit  a  certified  copy  of  the  same  to 
the  family  of  the  deceased. 
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ABATEMENT  AND  BiSVlvAI#—  WJuU  oduyMfor  torts  mrvioe.  ]  1.  Actions 
for  wrongs  to  the  property,  rights  or  interests  of  another,  may  be  maintained 
agahist  the  executors  or  administrators  of  a  deceased  wrong-doer,  when  they 
are  not  brought  for  slander,  libel,  assault  and  battery,  false  imprisonment,  or 
on  the  case  for  injuries  to  the  person  of  tlie  plaintiff,  or  of  the  testator  or 
mtestate  of  any  executor  or  administrator.    Bond  v.  Smith 48 

2. Substitution  of  personal  represeniaiives,  and  separation  of  one  action  into 

two  (tfter  death  of  one  defendant.']  In  an  action  brouglit  against  several  defend- 
ants, to  recover  damages  for  fraudulent  representations  as  to,  and  inducing 
thereby  the  purchase  of,  certain  stock,  if  one  of  the  defendants  die,  the  action 
is  properly  separated  and  continued  as  two  actions,  one  against  the  survivors, 
and  the  other  against  the  personal  representatives  of  the  deceased  party 
defendant.    Id. 

3. Evidence  taken  prior  to  decease  of  party  in  cause.]    Where,  in  such  a 

case,  the  plaintiff  has  been  partially  examined  as  a  witness  on  the  trial  before 
a  referee,  and  such  examination  is  incomplete,  an  order,  providing  that  every 
act  and  proceeding  done  or  taken  in  the  cause  previous  to  the  decease  of 
the  party  defendant  shall  be  valid  and  of  like  force  and  effect  in  each  of 
the  separate  actions  as  if  they  had  been  separately  brought  and  prosecuted, 
is  too  broad,  and  should  be  made  without  prejudice  to  an  application  to  strike 
out  such  parts  of  his  evidence  as  would  be  incompetent  as  against  the  per- 
sonal representatives  of  the  deceased  defendant.    Id. 

4. Stipulation  that  action  should  not  abaie  by  death  of  pUunHff —  potoer 

of  counsel  to  make.]  Where  an  application  was  made  by  defendant's  counsel 
to  put  a  case  over  a  term  of  the  court,  and,  as  a  condition  of  the  cause  going 
over,  the  defendant's  counsel  stipulated  that  in  case  of  the  death  of  the  plain- 
tiff before  final  judgment,  the  cause  of  action  should  survive,  and  not  abate 
by  his  death  :  hM,  that  an  authority  in  th^  counsel  to  make  such  stipulation 
could  not  be  inferred  from  his  employment,  but  must  be  estiiblished  as  a  fact. 

As  to  whether  the  stipulation,  if  authorized  by  the  defendant,  would  be 
valid,  qucere.    Cox  v.  N.  Y.  Cen.  and  Hud.  R.  ft.  R.  Co 176 

6. Verdict  —  when  does  not  prewTU  abaiement]    After  a  verdict  is  set 

aside,  it  is  as  if  no  verdict  had  ever  been  rendered,  and  a  verdict  which  is 
afterward  set  aside  will  not  be  sufficient,  under  the  second  paragraph  of 
section  121  of  the  Code,  to  prevent  an  action  from  abating  by  the  death  of  a 
party.   Id. 

BefoimL  not  embraced  isWdn  prohibition  of  a  stay  of  proceedings — rhoUon 

to  revive  invest  be  made  vdthin  the  yea/r. 

See  Mattbr  of  Bainbbidge 674 

AOCSEPT  ANCE  —  Of  deed — when  not  presumed. 

See  Day  v.  Moonet 134 

Words  of  contract  cannot  constitute  —  status  offra^uds. 

iSfetf  Ham  v.  Van  Obdbn  709 

ACTION —  When  properly  separated  and  continued  as  two  actions,  one  against 
personal  representatives  of  deceased  party  and  the  other  ogainM  the  survivors. 

^  Bond  «.  Smith 48 

AU  controversies  respecting  sutjjeet-maMer  must  be  determined  in  one 

action. 

See  DAmbman  v.  Schulting 50 

Hun— Vol.  IV.  104 
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ADMISSIONS  — TF/i^  admmible--8tate7nents  of  party,  quaitfffing  admii- 
giona —  when  admissible  in  hisfa/tior, 

^StecRooTtJ.  Brown 797 

AJ> VEBSE  USE  —  Of  right  of  way — when  premmed, 

/Sed  TowNBBND  «.  BiasELL 297 

AGENT: 

See  Principal  and  Aobnt. 

AFFIDAVIT  —  On  which  ottachmeTU  w  gramted  must  show  a  cause  of  action  — 
mere  recital  of  facts  is  insufficient 

See  Manton  v.  Poole 638 

ALTEBATION  OF  NOTE  —  BaMJUsaMon  of  by  indorser^indorser  UoNe.'] 
1.  An  action  may  be  maintained  aeainst  an  indorser  of  a  note,  who  ratifits  and 
promises  to  pay  the  same,  with  full  knowledge  of  the  fact  that  the  same  baa, 
subsequent  to  his  indorsement  thereof,  been  altered  by  adding  tliereto  the 
words  *  *  with  interest."    National  State  Bank  v.  Rising    798 

2.  JSvidence.]    Upon  the  trial  of  such  an  action,  evidence  tending  to 

show  that  the  words  "  with  interest "  were  or  were  not  written  at  the  same 
time,  and  with  the  same  pen  and  ink,  is  admissible.    Id 

AMENDMENT  ^  Of  pleading  •—  when  aUowed. 

See  Hauck  9.  Craighead 561 

Of  complaint  in  Justice's  Court — when  U  is  imperaiwe  duty  of  jwUce  to 

allow. 

See  Wood  V.  &HmmB 309 

Of  Judgment  on  appeal,  so  as  to  make  it  against  defendant,  as  reoeker — 

wlten  may  be  made. 

See  Camp  «.  Barney 373 

ANSWER  —  When  oUegaMonsof,  are  insufficient  as  evidence  for  plaintiff.] 
This  action  was  brought  to  recover  for  work  performed  in  erecting  an  elevator, 
**  as  per  specifications  annexed  to  the  written  contract."  The  answer  alleged 
that  the  elevator  was  to  be  constructed  "  in  accordauce  with  certain  drawings 
and  specifications,"  and  then  set  forth  certain  of  the  requirements  thereof. 
Upon  the  trial  the  plaintiff  did  not  prove  the  contract  and  specifications,  but 
read  a  portion  of  the  answer,  referring,  in  general  terms,  to  the  contract,  and 
declared  that  this  was  the  agreement  which  he  accepted,  and  he  was  allowed 
to  recover  thereon.  Held,  that  this  was  error;  that  he  should  have  been  com- 
pelled to  prove  Uie  coiUract  and  specifications,  and  compliance  therewith. 
Mansfield  v.  Eebneb : 188 

When  defects  in  complaint  cured  by. 

See  Miller  v.  White • 62 

When  contains  such  denial  qf  contract  aUeged  in-complaint  as  to  entitk 

plaintiff  to  open  and  close  case. 

See  Hunter  v.  Am.  Popular  Life  Ins.  Co ,  ...  794 

Allegation  in,  that  defendant  **  says  he  denies  "  — perjury  assigned  upon 

nerifieaUon  <jf. 

See  People  v.  Christopher 805 

When  not  frvcoUms. 

See  DiNSMORB  «.  Mayor 643 

SefTviee  of,  after  offke  hours,  by  procuring  office  to  be  opened  by  janitor — 

when  irregular. 

See  Vail  «.  L  ane 653 

Statute  of  frauds  —  when  need  not  be  pleaded. 

See  Alger  «.  Johnson 412 

See  PLEADmea 
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AFFBAL  —  When  question  of  fact  not  eonmdered  on.]  1.  Upon  an  appeal 
from  a  judgment  entered  on  the  verdict  of  a  jury,  where  no  motion  for  a  new 
trial  has  been  made,  no  question  of  fact  will  be  considered. 

Nat.  State  Bank  u.  Rising 7fi8 

3. Pregumption  when  papers  not  returned  on  appeal]    On  the  appeal 

from  the  decree  of  a  surrogate  the  will  was  not  returned  with  the  papers. 
J92^^hat  in  its  absence  every  presumption  was  against  the  appellant. 

Wallace  v.  Storrt 791 

8.  When  may  be  taken  to  Oeneral  Term  from  order  of  confirmation 

in  itreet  opening  proceedings.]    An  appeal  may  be  taken  to  the  Qeneral  Term 
of  the  Supreme  Court,  from  an  order  confirming  the  report  of  commission- 
ers in  proceedings  had  relative  to  the  opening  of  streets  in  the  city  of  New  ■ 
York,  under  chapter  565  of  the  Laws  of  1865,  which  adopts  the  provisions  of 
chapter  86  of  the  Laws  of  1818. 

Whether  the  provisions  of  the  act  of  1813,  that  the  report  of  the  commis- 
sioners, when  confirmed,  should  be  final  and  conclusive,  considered  under 
the  circumstance  that  such  oi-der  of  confirmation  was  then  made  by  a  court 
consisting  of  three  judges,  would  prevent  an  appeal  to  the  General  Term  from 
an  order  which  may  now  be  made  by  a  single  judge,  qu<Bre, 

Matter  OF  Einobbridge  Road 599 

4.  To   Court  of  Appeals^  does  not  lie  in  such  eases.]    Chapter  270  of 

the  Laws  of  1854,  authorizes  an  appeal  to  the  Qeneral  Term  in  such  cases ; 
but  no  appeal  lies  from  the  decision  of  the  General  Term  to  the  Court  of 
Appeals.    Id. 

6. I^otiee  of —  upon  whom  served  in  such  eases.]    In  such  proceeding 

the  municipal  corporation  which  seeks  to  acquire  the  title  in  invitum  to  lanos 
for  a  public  highway,  and  to  make  assessments  upon  parties  benefited,  etc., 
is,  in  a  legal  sense,  the  adverse  party  in  respect  to  all  persons  afiected  by 
the  proceedings,  and  the  several  persons  whose  property  is  taken  or  assessed, 
are  not,  in  a  legal  sense,  **  adverse  parties  "  to  each  other,  and  service  of  a 
notice  of  appeal  on  the  clerk  of  the  court  and  the  corporation  counsel  in  such 
cases  is  su^cient    Id. 

6.  Defects  in  pleading  must  be  urged  in  the  court  below  where 

amendments  may  be  permitted.    Marbton  v.  Swbtt 168 

Befusal  of  rrferee  to  order  aWLof  particulars  not  reviewable. 

See  Matter  of  Weller  v.  Wellbr 195 

F^om  judgment  of  County  Court  may  be  taken  on  ease  and  exceptions^ 

without  first  mtmngfor  new  trial. 

See  Beatty  v.  Myers 266 

From  order  of  surrogate  —  costs  allowed  on^  wnder  Gode^  §  818. 

See  GiLHAN  V.  Redington 640 

Judgment  in  foreclosure  action — irregularity  in — proper  remedy  for, 

is  by  motion  to  correct  judgmsnt,  and  not  by  appeal. 

See  Walbridge  v.  James 798 

Case  on  ^  when  unnecessarily  voluminous — Bute  43 — when  not  com- 
plied with. 

See  Ryan  v.  Wavlb 804 

Summary  proceedings — wlien  appeal  cannot  be  taken  in. 

See  Carpenter  v.  Green 416 

Judgment  in  action  againet  receiver  personally — when  may  be  amended 

on  appeal  so  as  to  be  against  defendant  as  receiver. 

See  Camp  v.  Barney * 878 

Inadequate  damages — on  appeal  from  a  judgment  on  a  verdict  in  his  own 

fawr,  party  cannot  daim  thai  damages  found  were  inadequate — proper  remedy. 

See  Carpenter  v.  Beare 609 

ASBITBATION  —  After  judgment  and  pending  appeal,  of  matters  determined 
hy  the  judgment  —  effect  of]  When  parties,  pending  an  appeal  from  a  judg- 
ment in  an  action  in  which  they  are  the  parties,  enter  into  an  agreement  to 
arbitrate  the  matter  in  dispute  in  the  action  in  which  judgment  has  been 
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ABBITRATION  —  Continued.                                                                         rxam. 
reoovered,  such  action  implies  a  mutual  abandonment  of  tlio  judgment.    The 
fact  that  the  submission  to  arbitration  is  not  acted  upon  within  the  time 
therein  designated,  does  not  revive  the  judgment  tlius  abandoned  by  its 
being  entered  into.    Baldwin  v.  Barrett 119 

Award  of  certain  costs  to  party  — construction  of. 

See  WiiiLEY  «.  Shaver 797 

ARNLOKTEB^  Leases  of  in  cUy  of  New  York— effect  upon,  of  §  3,  ekap.  758, 
1873  —  authority  of  superoiaors  to  make  —  ratiJicaUon — Fraud  bettoeen  lesaor 
and  officials —  when  may  be  shown  by  city. 

See  Fallon  v.  Mayor 688 

Ford  «.  Mayor 587 

AS8ESSMSNTS  — 1857,  chap.  446,  ^  7  —  when  publieation  required  by,  is 
sufficieTit.]  1.  Under  section  7  of  chapter  44(5,  Laws  of  1857,  it  is  sufficient  if  two 
days  shart  intervene  between  the  publication  of  the  notice,  thereby  required, 
and  the  passage  of  the  resolution.    Matter  op  Agnew 435 

2.  1872,  cJiap.  580  — power  of  court  to  vacate  assessment  for  failure  to 

publish  notice.]  Under  the  provisions  of  chapter  580,  Laws  of  1872,  providing 
that  "  no  assessment  for  any  local  improvement  ♦  ♦  *  shall  hereafter  be 
vacated  *  *  *  by  reason  of  any  omission  to  advertise,  or  irregularity  in 
advertising  any  ordinance,  resolution,  notice  or  other  proceedings,"  etc., 
this  court  has  no  power,  except  in  cases  of  fraud  or  repavement,  to  vacate 
an  assessment  for  a  failure  to  publish  the  notice  of  the  final  passage  of  the 
resolution  authorizing  the  improvement  required  by  section  7,  of  chapter  440, 
Laws  of  1857.    Id. 

3.  New  York  Giiy— publication.]     Chapter  137  of  the  Lawsot  1870, 

does  not  require  that  a  resolution  for  the  repavement  of  a  street  in  the  city 
of  New  York,  should  be  published  in  more  than  one  newspaper. 

Matter  of  Conway  «.  Mayor 43 

The  power  of  the  legidature  to  apportion  assessment  <f  taxes. 

See  Matter  of  8ackbtt  Street , .    92 

Publication  of  ordinances  and  resolutions  of  board  of  alderman  required  by 

chop.  187,  1870,  §  7  —  when  must  be  made. 

See  Matter  of  Levy 501 

Bight  of  city  to  assess  lots  fronting  on  streets  dedicated  and  accepted  for 

purposes  of  streets. 

See  Matter  of  Ingraham 495 

Reference — power  of  court  to  order,  on  appUeaHon  to  vacate  assessment^ 

made  under  chapter  312,  1874. 

See  Matter  of  Bohm 558 

Chap.  312, 1874 — when  appUcaUon  to  vacate  assessment  cannot  be  made 

under. 

See  Matter  of  Furniss 894 

ASSIGNMENT  —  Parol  assignmerU  of  debt — whenvdUd.]  1.  A  parol  assign- 
ment of  a  debt,  made  upon  a  good  consideration,  is  valid,  both  at  law  and 
in  equity.    Dorbmus  v.  Williams 458 

2.  Power  of  court  of  equity  to  compel  amgnor  to  execute  written  asngn- 

ment.]  In  a  proper  case  the  court  will  compel  the  assignor  to  execute  a 
written  instrument  of  assignment;  but  his  failure  so  to  do  is  no  defense  to  an 
action,  brought  bv  him  upon  a  promissory  note,  given  by  the  assignee  in 
consideration  of  the  assignment  to  him  of  the  claim.    Id. 

Assignees  of  coTiitractfor  sale  of  land — rights  and  interests  as  between 

each  other. 

See  Plyvfton  v.  Boehmb 396 

Cf  cUum  by  bankrupt — wTien  vdUd. 

See  McDonnell  v.  Bauendahl 265 

Of  mortgage  to  escape  taxation — w?ien  title  passes  by,  and  court  wiU  not 

help  party  get  it  back. 

Sm  Cox  «.  WiGHTMAN 790 
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ATT ACHJ/LENT  ^  Non-residence — affidamt  not  required  to  show  nonr^'cH- 
derux  pfmUvely.^  1.  Upon  an  application  for  an  attachment  on  the  ground 
of  the  non-residence  of  the  defendant,  the  affidavit  is  not  required  to  state 
in  positive  terms  that  he  is  not  a  resident  of  the  State.  It  is  siifficient  when 
that  conclusion  is  the  only  one  which  can  be  consistently  drawn  from  the 
facts  set  forth  in  the  affidavit    Mayor  «.  Qemet 487 

2.  lioii-resideTux^wh^n  mfficienMy  sJiown  by  affidavit.]    Where,  on  an 

application  for  an  attachment,  an  affidavit  was  presented  showing  Uiat  the 
defendant  had  been  indicteil  and  convicted  of  obtaining,  by  false  pretenses, 
the  money  to  recover  which  the  suit  was  brought;  that  after  conviction  and 
before  sentence  he  escaped,  and,  though  the  most  strenuous  efforts  had  been 
made  to  discover  his  whereabouts,  he  still  continued  concealed:  held,  that 
it  sufficiently  appeared  that  he  was  a  non-resident,  and  that  an  attachment, 
was  properly  issued.    Id. 

3.  Domicile  and  residence  —  distinction  between.]  Domicile  is  the  habi- 
tation fixed  in  any  place  with  the  intention  of  always  staying  there,  while 
residence  is  much  more  temporary  in  its  character.    Id. 

4.  When  may  issvs  in  action  for  recovery  of  unUquidated  damages.] 

Attachments  may  issue  in  action  on  contracts  for  the  recovery  of  unliquidated 
damages,  when  a  proper  disclosure  of  the  groimds  of  the  claim  supplies  prac- 
ticable means  for  determining  its  amount    United  States  v.  Graff 634 

5.  Personal  property,  tangible  in  its  character,  can  only  be  attached 

by  the  sheriff's  taking  it  into  his  custody.    Id, 

6.  A  safe  in  a  trust  company's  vault  is  not  within  the  protection  which 

the  law  affords  to  a  person's  dwelling-house  against  the  execution  of  civil 
process.    Id. 

7.  Affida/oU  for^  must  state  a  cause  of  action  —  mere  redtal  of  facts  insuf- 
ficient.] liie  affidavit  on  which  an  attachment  is  granted  must  show  that  a 
cause  of  action  exists  in  favor  of  plaintiff.  It  must  state  the  facts  out  of 
which  the  cause  of  action  arose. 

A  mere  recital  of  facts  without  a  direct  statement  of  their  existence,  is 
insufficient.    Manton  v.  Poole 688 

8.  Code  J  §  236  —  right  of  attaching  creditor  to  examination  of  defenjdamiCs 

debtor  under.]  An  order  requiring  a  d#)tor  of  the  defendant  to  appear  and 
be  examined,  made  on  account  of  his  refusal  to  give  the  certificate  required 
by  section  236  of  the  Code  for  the  benefit  of  an  attaching  creditor,  will  not  be 
vacated  on  an  affidavit  of  such  debtor  stating  that  the  funds  in  his  hands  are 
held  in  trust  and  cannot  be  applied  in  payment  of  the  plaiptiff's  debt.  The« 
attaching  creditor  is  not  bound  to  take  the  statement  of  the  debtor  as  to  the 
character  in  which  the  money  is  held  by  him,  but  is  entitled  to  the  examina- 
tion provided  for  by  the  Code. 

Baxter  d.  Missouri,  Kansas  and  Texas  R^  Co 630 

Omisdon  to  serve  summons  within  thirty  days  after  aQotoanee  of —  effect  of 

as  to  third  persons. 

See  Simpson  v.  Burch 315 

AWARD — Construction  of — costs.]  An  appeal  having  been  tajsen.to  the 
County  Court  from  a  judgment  of  a  justice  of  the  peace,  the  case  was,  by 
consent  of  the  parties,  submitted  to  an  arbitrator,  who  awarded  to  the  plain- 
tiff's  intestate  "  the  sum  of  twenty-five  dollars,  and  the  costs,  if  any,  recov- 
ered by  her  before  Charles  G.  Day,  justice."  Held^  that  tlie  plaintiff  was 
entitled  only  to  such  costs  as  were  owing  to  the  deceased  at  the  time  of  the 
award,  and  that  as  the  costs  had  already  been  paid,  they  could  not  be  recovered 
a  second  time  upon  the  award.    Willey  v.  Shaver.  '. 797 

BAKKBUPT  —  Assignment  of  claim  by— when  valid.]  One  Lee,  after  he 
had  been  declared  a  bankrupt,  assigned  to  the  plaintiffs  the  claim  against 
the  defendants,  upon  which  this  action  was  brought;  no  assignee  in  oank- 
ruptcy  was  ever  appointed,  and  the  proceeding  were  subsequently  discon- 
tinued.   Beld,  that  the  assignment  was  valid.    McDonnell  v.  Bauendahl.  .  265 

BAXIK&WTCY —■  Omission  of  name  of  creditor  in  debtor's  schedule— effect 
of  on  discharge  of  bankrupt.  ]   1.  The  omission  from  the  schedule  of  the  debtor, 
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BANKBUFTCY^  ConUnued.  paak. 

of  the  name  or  claim  of  a  creditor,  does  not  invalidate  the  discharge  of  the 
debtor  in  bankruptcy,  unless  it  be  shown  to  have  been  omitted  fraudulently. 
Platt  d.  Parker 135 

2. Effect  of^  on  title  of  bankrupt  to  real  estate  —  when  equUable  tUle 

remains  in  bankntpt  after  conteyance  to  assignee.^  The  defendant  conveyed  to 
the  plaintiff  an  alley,  reserving  to  himself  the  right  to  use  the  same,  in  com- 
mon with  the  plaintiff,  so  long  as  he  should  continue  to  own  the  adjoin- 
ing lot;  subsequently  defendant  was,  on  his  own  application,  declared  a  bank- 
rupt, and  conveyed  all  his  property  to  his  assignee,  who  afterward  recon- 
veyed  the  same  to  him,  the  proceedings  in  bankruptcy  having  been  discon- 
tinued. Ileld^  that  the  defendant  remained  the  actual  owner  of  the  prop- 
erty, in  equity,  notwithstanding  his  bankruptcy  and  the  conveyance  to  the 
assignee,  and  that  his  easement  m  the  alley  was  not  terminated  thereby. 

CoLiE  9.  Jamison 284 

When  debt  not  discharged  by  bankrupts  discharge. 

See  Rkid  v.  Mabtik    690 

'BEWJIB&T  —  What  is  a  sufficient  description  of  beneficiary— latent  ambiguity 
— parol  emdence  admissible  to  explain. 

See  Trustees  v.  Colgrote 363 

Gfift  over  to  second  legatee  —  when  vaUd, 

See  Bell  v.  Warn 406 

BILL  OF  EXCHANGE  —  Acceptance  of  induced  by  fraudulent  concealment 
of  facts.'\  1.  In  an  action  for  fraudulent  concealment  by  which  the  plaintiffs 
were  induced  to  accept  a  bill  of  exchange,  it  was  held^  that  if  a  bill  of  lading 
was  exhibited  at  the  time  of  the  presentment  of  the  bill  of  exchange  for 
acceptance,  and  the  plaintiffs  were  thereby  induced  to  believe  that  the  bill  of 
exchange  was  secured  by  certain  cotton  mentioned  in  the  bill  of  lading,  and  • 
if,  at  the  time  of  such  presentment,  defendant  knew  that  the  cotton  had  not 
l)cen  paid  for  and  that  steps  were  being  taken  to  reclaim  it,  and  such  facts  were 
concealed  fh)m  plaintiffs  with  the  intention  of  inducing  the  acceptance  of 
the  bill  of  exchange,  upon  the  faith  of  the  security  of  the  cotton,  and  the 
bill  of  exchange  was  accepted  upon  the  faith  that  the  bill  of  lading  was  a 
valid  bill  for  the  cottcm  described  in  it,  the  plaintiffs  were  entitled  to  recover. 
March  «?.  First  Nat.  Bank ? 466 

2. Refusal  of  drawee  to  pay  in  full  or  redeliver  biU  to  payee — liability  of 

drawee.]  When  the  dealings  between  the  holder  and  the  person  on  whom 
a  bill  of  exchange  is  drawn,  show  that  the  understanding  betw^een  them  is 
thaf  the  latter  is  to  pay  thereon  the  amount  in  which  he  is  indebted  to  the 
drawer,  and  that  the  bill  of  exchanee,  with  an  indorsement  thereon  of  the 
payment  of  such  amount,  is  to  be  held  by  the  drawee  as  a  voucher  for  such 
paym^t:  hdd.^  that  by  refusing  to  deliver  the  bill  of  exchange  to  the 
payee,  the  drawee  does  not  make  himself  liable  as  an  acceptor  thereof 
under  the  provisions  of  3  Revised  Statutes  (5th  ed.\  page  68.  Whether  a 
builder's  oitier  be  a  bill  of  exchange  or  not,  qiuere.    Gates  v.  Eno 96 

BILL  OF  P ABTiC U LABS — Refusal  of  referee  to  order,  not  reviewahle.] 
Upon  the  trial  the  referee  refused  to  require  the  plaintiff  to  furnish  a  bill  of 
particulars.  IMd  (1),  that  this  was  a  matter  of  discretion,  and,  in  the 
absence  of  an  abuse  of  such  discretion,  it  was  not  reviewable;  (2),  that 
defendants,  when  the  claim  was  presented,  could  have  required  it  to  be  made 
more  precise  and  particular  before  accepting  or  rejecting  it. 

Matter  of  Weller  v.  Weller 195 

BONA  FIDE  PXJBCH ASE&  —  Of  stolen  eoupom  —  rights  of. 

See  EvERTSEN  v.  Nat.  Bank  op  Newport 692 

BOND  OF  INDEMN  ri*  li  —  Judgment  against  ehUgee  only  prima  faae  «»- 
dtnce  —  what  may  be  shown  in  action  upon.']  As  between  the  obligee  and 
obligor,  in  a  bond  of  general  indemnity  against  claims  or  suits,  a  judgment 
against  the  obligee  is  only  pnma  facie  evidence;  and  in  a  suit  upon  such  obli- 
gation, the  obligor  may  show  collusion  between  the  plaintiff  and  defendant 
m  the  original  action,  or  that  his  principal  had  a  good  defense  to  such  action, 
which  he  neglected  or  refused  to  interpose.    Ohapin  v.  Thompson 779 
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BONDHOLDEBS  —  When  cuUion  may  be  maiTUairied  by,  to  reetrain  railroad 
tompany  from  diverting  properly  covered  bymortgage. 

See  Webtjen  t.  St.  Faul  and  Pacific  R.  R  Ck) 629 

BONDS  —  now  taxed. 

See  People  ex  bel.  Trowbridge  «.  Combs,  of  Taxes 595 

BOOKS — Inspection  of — fortohat  purpose  not  aUowed — Services  rendered  in 
keeping  —  Turn  value  of,  proved. 

See  Miner  v.  Gardinbb 133 

BBXDOE  —  When  town  may  maintain  action  for  injv/ry  to. 

See  Town  of  Piebrefont  v.  Loyelass 696 

BBOKEB — Duty  of  to  tender  gold  sold  for  principal,  seller's  option,  wOhin 
time  limited  by  contract  of  sale  —  Measure  of  damages.]  The  defendants,  acting 
as  plaintiff's  brokers,  having  purchased  for  him  $40,000  in  gold,  he  entered 
into  two  agreements  with  one  Meyberg,  by  one  of  which  he  sold  $20,000  to 
be  delivered,  at  his  option,  between  the  first  and  twentieth  of  February; 
and  by  the  other  he  sold  $20,000  to  be  delivered  at  Meyberg's  option,  between 
the  twenty-first  of  January  and  the  twenty-first  of  February.  The  contracts 
signed  by  Meyberg  were  sent  by  the  plaintiff  to  the  defendants,  witli  a  letter 
requesting  them  to  deliver  the  amounts  to  the  buyer.  An  agent  of  Meyberg 
called  on  the  thirtieth  of  January  and  demandecl  the  $20, (^  deliverable  at 
his  option,  which  was  accordingly  delivered  to  him.  The  agent  at  the  time 
stated  tliat  he  had  the  other  contract  in  his  possession.  The  defendants  did 
not  tender  the  $20,000  sold  under  the  other  agreement  during  the  time  speci- 
fied. In  an  action  brought  to  recover  the  damages  sustained  by  the  loss  of  the 
o]>portunity  to  sell  the  gold,  held,  that  it  was  defendants'  duty  to  have  made 
the  tender,  and  that  they  were  liable  to  the  plaintiff  for  the  damages  sustained 
by  him  from  their  failure  so  to  do. 

The  plaintiff  was  first  informed  of  their  failure  on  the  third  of  April.    Held, 

that  it  was  his  duty  to  at  once  take  the  necessary  steps  to  secure  himself 

against  further  loss;  and  that  the  defendants  were  not  responsible  for  any  loss 

sustained  by  him  in  consequence  of  the  subsequent  fall  in  the  price  of  gold. 

Sfeyer  v.  Colgate 622 

BTJUiDEB'S  ORDER  ^Whether  buUder's  order  is  bOi  of  exchange  or  not, 
quoBre. 

See  Gates  v.  End 96 

CANAL  CLAUKQ^  Filing  of-- 1866,  chap.  888;  1870,  chap.  821.]  By  chap- 
ter 321  of  the  Laws  of  1870,  the  canal  appraisers  were  authorized  to  hear  and 
determine  all  claims  against  the  State,  etc.  All  claims  for  damages  which 
should  have  accrued  more  than  one  year  prior  to  the  passage  of  the  act,  were 
to  be  filed  within  one  year  from  the  date  thereof.  The  claim  in  dispute  was 
so  filed.  By  section  5,  chapter  886  of  1866,  claims  were  to  be  filed  within 
one  year  after  the  injury.  Held,  that  even  as  to  claims  embraced  within  the 
latter  statute,  its  provisions  could  not  be  considered  as  limiting  those  of  the 
act  of  1870 ;  and  further,  that  as  this  objection  was  not  raised  before  the 
appraisers,  nor  their  action  reviewed  either  by  appeal  to  the  canal  board  or 
by  certiorari,  the  matter  must  be  considered  as  settled. 

People  ex  rbl.  jEiuiAiN  v.  Thayer. 798 

CASE  —  When  unnecesso/rUy  voluminous  —  Rule  48 — when  not  complied  with. 

SeeBYAHv.  Wavle 804 

CAUSE  OF  ACTION  —  Election  —  note  and  debt  for  which  it  was  taken.]  Where 
a  note  is  taken,  as  the  result  of  a  statement  and  compromise,  the  anterior 
matters  are  merged  in  it,  and  an  action  should  be  brought  upon  the  note,  and 
not  upon  )he  prior  indebtedness.    Leland  v.  Manning 7 

Wh/it  actions  for  torts  survive  —  action  for  fraudulent  representations 

against  several  drfendants — when  may  be  separated  and  continued,  after  decease 
of  one  defendant. 

See  Bond  v.  Smith 48 
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On  eontraot  made  by  infant — wTien  aeerusa, 

SeeUAhaKYv.  Rbid 7T7 

Manijfacture  of  terU — when*eau96  of  action  for  price  accrues. 

See  UiGoiKS  «.  Murray 665 

CAVEAT  EMPTOR  —  Warranty  —  when  may  exist  in  case  of  executory  con- 
tract. 

See  Brown  v.  Burhanb. 227 

CEBTIOBABI  —  Wfien  not  alhwed  on  appUaition  of  a  few,  where  many  are 
intereHted.]  The  writ  of  certiorari  should  not  be  granted  upon  the  application 
of  two  or  three  out  of  a  large  number  of  persons,  interested  in  like  manner 
in  assessments  for  local  improvements,  especially  where  adeauate  relief  is 
afforded  in  proceedings  at  law.     People  ex  rbl.  Kilmer  v.  McDonald.  . .  187 

Removing  proceedings  from  Common  Pleas  to  Supreme  Gou/rt  —  the  statute 

(3  R.  S.  [Edm.  «f.],  50,  §  47)  is  positive  as  to  right  of  party  to. 

See  People  ex  rbl.  Lewis  v.  Daly 641 

CHECK  —  W^en  delivery  ofisn4>ta  payment. 

See  Sweet  v.  Titus 689 

CHILDBEN  —  Construction  of  word  *'  children^*  used  in  will, 

/(:i(^  BowNE  9.  Undbruill 180 

ClVJJLi  DAMAGE  LAW— 1878,  chap,  f^—when  action  does  not  Ue^ 
meaning  of  the  statute.^  A  complaint,  alleging  that  the  death  of  plaintiff^s 
husband  was  caused  by  intoxication,  caused  by  liquors  sold  to  him  by  defend- 
ant, and  that  by  his  death  plaintiff  had  sustained  damages,  in  being  deprived 
of  the  companionship  of  her  husband  and  of  the  customary  support  and 
maintenance  of  herself  and  children,  docs  not  state  a  cause  of  action  under 
chapter  G46  of  the  Laws  of  1873. 

A  right  of  action  exists  against  the  vendor  or  giver  of  the  liquor  only  in 
cases  where  it  lies  also  against  the  intoxicated  person. 

The  meaning  of  the  statute  is  to  throw  the  responsibility  for  injurious  acts 
of  an  intoxicated  person  on  the  vendor  or  giver  of  the  intoxicating  liquor, 
but  not  to  make  him  liable  for  all  results  arising  ivojfi  the  sale  or  gift  of  the 
liquor.     Hayes  «.  Phelan 783 

CIjEBKS  — 1872,  chap.  488,  ^  1  —  Clerks  and  assistant  clerks  of  District  Courts 
in  New  York  city  —  h(nD  appointed  —  tenure  of  office. 

See  People  ex  rbl.  Hogan  v.  Fltnn 647 

OODE  — §64,  svb.  \\^  Amendment  of  complaint  —  fhsword  ^^  maiy'^^' mM^ns 

See  Wood  v.  Shultis 809 

§  97 — When  action  for  specific  performance  is  toithin. 

See  MoCoTTER  v.  Lawrence ^ 107 

fc^  110  —  Inapplicable  to  case  of  parol  ratification  of  contract  of  infcmt. 

See  Halset  v.  Rbid 777 

§  121  —  Motion  to  revive  action  must  be  made  within  a  yea/r. 

See  Matter  of  Bainbhidge 674 

§  121  —  Verdict  —  when  does  not  prevent  abatement  of  action. 

See  Cox  v.  N.  Y.  Cen.  and  Hud.  R.  R  R.  Co 171 

§  129  —  Form  of  summons  in  action  for  rent,  when  rent  is  payable  in 

wheat. 

See  Blaidsell  v.  Whiteford 264 

§229 — Attachment — when  affidavit  suffidenUy  shows  non-residence  — 

jwed  not  state  it  in  positive  terms. 

See  Mayor  v.  Genet 487 

-^■^  ^  236  —  Right  of  attaching  creditor  to  examination  qf  dtfendant^s  debtor. 

See  Baxter  v.  Missouri,  Kansas  and  Texas  R.  Co 630 
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§  ^70 —  When  court  may  order  rrference  under — effsct  of  referee*B 

report. 

Bee  Thubbeb  v,  Chahbsbs 721 

§  294 — Power  of  Slate  court  to  order  National  Bank  to  pay  over  money 

under. 

See  Haybkb  v.  Nat.  City  Bank 131 

§  300 — Extra  allowance  may  be  granted  undoTy  though  action  be  ducon- 

tinued  before  trial. 

See  Coffin  v.  Coke 616 

§  811 — Expense  of  serving  eubpcmae  cannot  be  aUowed  as  a  disbursement 

under. 

See  Town  of  Pierrepont  v.  Lovblabs 681 

§  318 —  Costs  allowed  on  appeal  from  order  of  surrogale. 

See  Oilman  v.  Rkdington 640 

§  385  —  Liability  of  estate  of  deceased  surety  on  undertaking  required  by. 

See  Wood  v.  Fibk 626 

§  848 — Notice  of  entry  of  judgment  required  by — when  sufficient. 

See  RooBRa  v.  Sghmersahl 628 

§  872  —  Submission  under  —  both  legal  and  equitable  rdief  may  be  given. 

See  Graves  v.  Brinkerhoff 806 

§  8&9  —  When  evidence  inadmissible  under. 

See  Smith  v.  Hazard 418 

§  899  —  Conversations  had  with  person  deceased  r—  when  inadmissible. 

/See  Wheelock  «.  Cutler 414 

§  399  —  Evidence  taken  prior  to  decease  of  party  in  cause  which  survives. 

See  Bond  v.  Smith 48 

OOLLATEBAL  SECXJItlTY — Improper  disposition  of — burden  of  proof 

See  VosE  v.  Yulee 628 

OOIXECTOB  OF  SCHOOL  TAXEA-^Bond  of -—no  potoer  to  coUeet  taa 
untU  bond  is  given  —  When  a/stion  Ues  on  bond  in  favor  of  trustees. 

See   WOODHTTLL  V.  BOHENBLOST 399 

OOMMISSIONEBS  OF  CHARITIES  AND  OOBBEGTIONS—  P&werof 
to  borrow  money — 1872,  chap.  9,  §  2.]  The  commissioners  of  charities  and 
corrections  have  no  lawful  authority  to  borrow  money  and  thus  create  a  debt 
against  the  city  of  New  York.  Provisions  of  chapter  9  of  1872,  section  2, 
construed.    Tenth  Nat.  Bane  v.  Mayor 429 

COMmSSIONEBS  OF  HIGHWAYS—  Order  of  as  to  public  highway— 
when  not  conclusive  as  to  person  claiming  highway  is  a  private  road  —  \  R.  S.^  501, 
§  1,  sub.  3.]  When  the  commissioners  of  highways  of  a  town  meet,  and  it 
appearing  to  them  that  a  certain  road  has  been  used  as  a  highway  for  more 
than  twenty  years,  order  it  to  be  ascertained  and  recorded,  such  order  is  not 
conclusive  upon  a  person  claiming  that  the  said  highway  is  a  private  road, 
and  that  he  is  the  owner  of  the  soil  thereof.  The  statute  (1  R.  S.,  501,  §  1, 
sub.  3)  does  not  authorize  the  commissioners  to  create  or  enlarge,  but  only  to 
perpetuate  the  evidence  of  a  public  right;  the  &ct  of  dedication  depends  on 
the  user.    Cole  tJ.  Van  Keuren ' 262 

COMMISSIONS  —  On  sales  —  agreemerUfor — construction  of  ]  This  action 
was  brought  to  recover  commissions  claimed  to  be  due  under  a  written  agree- 
ment by  which  the  defendant  promised  to  pay  to  the  plaintiff  ten  per  cent  on 
all  sales  made  to  customers  that  he  solicited,  or  that  might  be  made  through 
his  influence.  Edd^  that  by  a  fair  interpretation  of  the  agreement,  whenever 
the  solicitation  was  of,  or  the  influence  was  exercised  u]>on,  a  person  who  had 
already  dealt  with  the  defendant,  the  commission  should  be  conflned  to  the 
transaction  accomplished,  thus  requiring  separate  sales  by  the  plaintiff  to 
entitle  him  to  a  continuing  beneflt  under  the  agreement,  unless  from  the 
length  of  time  during  which  the  customer  had  ceased  to  deal  with  the  defend- 
ant, it  would  be  a  fair  inference  that  he  had  discontinued  his  patronage; 

Hun— Vol.  IV.        106 


Digitized  by 


Google 


834  INDEX. 

OOTSXiaSlONS—Continwid. 

while,  if  the  customer  were  marie  such  by  tlie  intervention  of  the  plaintifTB 
solicitation  or  influence,  tlie  commissions  should  be  payable  on  all  sales  to 
him  as  long  as  the  agreement  continued  unbroken.     Rtbr  v.  Wiberlt 632 

jFbr  negotiating  sale  —  when  action  f  or ^  cannot  be  mainUUned  inhere  plain- 
tiff is  employed  by  both  jnirties  to  ecUe. 

See  Place  r.  Greenman 660 

OOlOffON  GABBIEB  —  When  contract  suffleient  to  exempt  from  UtMUy  for 
negligence.]  Where  the  plaintiff,  at  the  time  of  shipping  certain  quince  trees, 
released  the  defendant  from  all  liability  for  "  damage  to  perishable  property 
of  all  kinds,  occasioned  by  delays  from  any  cause,  or  change  of  weather 
*  *  *  or  loss  or  injury  by  fire  or  water,  heat  or  cold:"  /ieW,  that  the 
defendant  was  not  liable  for  the  damage  caused  by  the  freezing  of  the  trees, 
though  such  freezing  occurred  through  its  own  negligence. 

Nicholas  v.  N.  Y.  Cen.  and  Hud.  R  R.  R.  Co 887 

When  title  to  property  delivered  to,  passes  to  consignee. 

See  Gilbert  t>.  N.  Y.  Cen.  and  Hud.  R.  R  R  Co 878 

OOIKFLAINT  —  Defective  in  riot  stating  a  cause  of  action  —  when  ewred  by 
answer.]  Where  a  complaint  simply  alleges  an  indebtedness  to  exist  without 
stating  the  facts  necessary  to  show  such  mdebtedness,  but  an  answer  is  put 
in,  statins^  the  matter  so  omitted  in  the  complaint,  and  the  case  has  been 
tried,  ana,  on  appeal,  a  new  trial  ordered,  the  court  will  not,  on  such  new 
trial,  dismiss  the  complaint  on  the  ground  that  it  does  not  state  a  cause  of 
action. 

In  such  case,  when  the  answer  alleges  that  the  indebtedness  referred  to  in 
the  complaint  accrued  for  work  and  labor  performed,  and  proceeds  to  disclose 
facts  rendering  the  contract  void  as  against  public  policy,  the  complaint  and 
answer  sutliciently  present  the  plaintiff's  case,  and  if  tlie  contract  is  not  void 
as  a^inst  public  policy,  or  for  some  other  valid  reason,  all  that  is  required  to 
justify  a  recovery  appears  by  the  pleadings.    Miller  v.  White 62 

Amendment  of  in  Justice^ s  Court  —  when  it  is  imperaUve  duty  of  justice 

to  aUow. 

See  Wood  tj.  Shultis 800 

See  Pleadings. 

OONSZDEBATION  —  When  iOegdl  consideration  does  not  render  negotiabU 
paper  invalid  in  hands  of  bona  fide  holder. 

See  Grimes  v.  Hillenbrand 354 

Of  Tnortgage  —  when  mifficient. 

See  Haden  v.  Ruddensick 640 

CONSTABLE  —  Execution  —  when  bound  to  execute  it^  though  void  —  Proof  ef 
execution  sufficient  in  action  by^  for  wrongful  taking  of  goods  levied  on. 

See  Clearwater  v.  Brill ; 728 

When  protected  in  execution  of  process. 

See  Field  v,  Parker 342 

SMfTH  V,  Warden 787 

OONSTITXrriONAL  JJLW^Ohap.  623,  1870,  and  chap.  293,  1878,  pro- 
Tiding  for  laying  out  Union  avenue,  etc.,  in  Saratoga  Springs,  are  constitutional 
and  valid. 

See  People  ex  rel.  Kilmer  v.  McDonald 187 

Chap.  347,  1865,  authorizing  turnpike  company  to  sell  road,  is  constitu- 
tional. 

See  Clow  v.  Van  Loan 184 

Chap.  335, 1873,  abolishing  office  of  assistant  aUd&rmafn  in  New  York  esty^ 

is  constitutional  and  valid. 

See  Demarest  v.  Wickham 827 

State  Constitution,  art  1,  §  14  —  when  instrument  constitutes  a  sale,  and 

not  a  lease  of  lands,  and,  therefore,  not  invalid. 

See  Rutherford  v.  Graham    796 
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OONBTBUCnON  —  Of  'umd  *•  chMren,''  used  in  wtU, 

See  BowNE  «.  Undbrhill 130 

Of  cdUract  to  pay  commimons  on  aales. 

See  Rybr  v.  Wibkrly 632 

Statutea  »hould  be  construed  strictly  which  impose  indirectly  a  UabOityfor 

cbcts  not  forbidden  by  law. 

See  Hayes  u.  Phblan 733 

Of  agreement — rigJU  of  corporation  to  ma£ntain  action  for. 

See  Ogdensburqh,  Etc.,  R.  R.  Co.  tj.  Vt.  and  Cakada  R.  R  Co.  . .  712 

QfwiU  —  who  cannot  trwintain  action  for. 

See  Ghipman  v,  Mohtgomery 739 

Of  an  arbitrator's  award. 

See  WiLLBY  V.  Shaver 797 

OONTRACT  —  SubstanOcU  performance — when  sufficient.  ]  1.  The  performance 
of  an  agreement  must  be  such  as  is  required  by  the  true  spirit  and  meaning 
of  the  contract,  and  the  intention  of  the  parties.  A  substantial  performance 
is  all  that  is  required,  unless  it  be  expressly  stipulated  otherwise,  when  the 
party  receiving  it  will  derive  from  it  all  the  benefits  that  would  have  resulted 
from  a  literal  performance,  and  in  practically  the  same  way. 

Qray  «.  Gannon 57 

2. Receipt  of  express  company  —  when  eatresses  contract  between  parties.']. 

In  the  absence  of  fraud  or  imposition,  the  receipt  delivered  by  the  agent  of 
an  express  company  to  the  person  shipping  a  package  must  be  held  to  be  the 
contract  between  the  parties. 

It  is  immaterial  whether  or  not  the  amount  paid  by  the  ag^nt  of  the  shipper 
was  more  or  less  than  the  usual  charge  for  carriage. 

Huntington  v.  Dinsmore 66 

3.  For  sale  of  land  —  right  to  demand  affidavit  of  soi/foerusy  of  vtndxyr'^s 

grantor.]  The  plaintiff  agreed  to  purchase  certain  real  estate  of  the 
defendant,  the  contract  providing  that  in  case  the  defendant  was  unable 
to  give  a  good  title  at  the  time  therein  named,  or  in  case  an  injunction  or 
attachment  should  issue  to  prevent  her  disposing  of  the  property,  the  amount 
paid  on  the  contract  should  be  refunded  and  the  contract  rescinded.  At 
the  time  named,  plaintiff  refused  to  fulfill  the  contract  unless  defendant 
would  sign  an  affidavit  in  regard  to  the  solvency  of  her  grantor ;  defendant 
refused  to  do  so,  tendered  back  the  amount  received,  and  declared  the  contract 
at  an  end. 

In  an  action  for  specific  performance,  Iidd^  that  the  plaintiff  had  no  right  to 
require  the  defendant  to  sign  the  afi^davit,  and  that  her  insisting  upon  it  was 
equivalent  to  objecting  to  the  title,  and  that  defendant  was  thereby  authorized 
to  rescind  tlie  contract.    Wormsbr  v.  Garvey 476 

4. Ifhr  sale  of  land — assignees  of — rights  and  interests  as  betioeen  each 

other.]  When  a  contract  for  the  sale  and  purchase  of  land  is  assigned  by  the 
purchasing  party  to  two  persons,  so  that  each  becomes  entitled  to  a  one-half 
interest  therein:  held,  that  if  one  of  such  persons  pay  to  the  owner  of  the 
land  the  entire  contract-price  and  take  a  conveyance  thereof  to  himself,  he 
is  bound,  on  being  tendered  by  his  co-assignee  one-half  of  the  purchase- 
mongr,  to  convey  to  him  a  one-half  interest  in  the  land. 

Plympton  v.  Boehme 896 

5. JPbr  sale  of  land —  tiUe  of  vendee  wi,  superior  to  that  of  a  grantee  with 

notice.]  When  a  party,  with  knowledge  of  the  existence  of  a  contract  of  sale 
for  certain  lands,  takes  a  deed  from  the  owner  of  the  same  lands,  the  equitable 
title  of  the  vendee  in  the  contract  will  prevail  over  that  given  in  the  prior 
conveyance.    Townsend  v.  Bissbll 297 

6. For  building  school-house —  Laches  of  one  contractor  by  which  another 

is  delayed — liability  of  employer —  Certificate  )fy  contractor  of  payment  of  cUl 
demands — when  prevents  recovery.]  The  plaintifi!  entered  into  a  contract  with 
the  school  officers  of  the  Eighth  ward  of  the  city  of  New  York  to  do  all  the 
carpenter  work  necessary  in  erecting  a  school-house.    In  consequence  of  the 
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laches  of  the  contractor  for  the  mason  work,  the  pla.ntiff  was  delayed  in 
fulfilling  his  contract,  and  brought  this  action  to  recover  the  damages  sus- 
tained thereby. 

In  compliance  with  one  of  the  requirements  of  the  contract,  the  plaintiff, 
at  the  time  of  receiving  the  final  payment,  filed  a  certificate  stating  **  that 
all  claims  and  demands  for  extra  work  or  otherwise,  under  or  in  connec- 
tion with  the  contract  ♦  ♦  *  have  been  presented  to  the  said  school 
officers,  and  the  amount  to  be  paid  therefor  agreed  upon  by  and  between 
them  or  a  majority  of  them  and  the  undersigned,  to  wit,  the  sum  of  $483.82 ; 
and  I  further  certify  that  the  last  payment  under  said  contract  *  ♦  *  will 
be  in  full  of  every  claim  or  demand,  except  the  amount  so  agreed  upon  for 
extra  work."  Held,  that  the  certificate  operated  as  an  extinguishment  of  any 
claim  the  plaintiff  might  have. 

Whether,  if  this  were  not  so,  the  plaintiff  and  the  mason  being  fellow- 
servants,  he  would  not  be  precluded  from  recovering,  under  the  rule  that 
one  servant  cannot  maintain  an  action  against  the  common  employer  on 
account  of  injuries  sustained  by  the  negligence  of  a  co-servant,  quare. 

OouLTBB  V.  Board  of  Education i 600 

7.  Procured  by  fraud — remedy  of  party  defrattded.^    The  remedy  of  a 

party  defrauded  is  either  to  afiSrm  the.  contract  and  sue  for  the  damages 
occasioned  by  the  fraud,  or  to  disaffirm  the  contract  and  to  sue  for  the  recov- 
ery of  whatever  has  been  received  under  the  contract  by  the  other  party. 

He  can  pursue  the  latter  remedy  only  on  condition  that  he  has  restored,  or 
offered  to  restore,  all  that  he  has  himself  received  under  the  contract. 

Van  Libw  «.  Johnson 415 

8.  For  manufacture  of  tent — tcTien  right  of  action  for  price  accrues.] 

When  an  article  is  manufactured,  and  notice  of  that  fact  is  given  to  a  party 
who  has  ordered  it,  it  becomes  the  property  of  the  party  ordering  it,  subject 
to  the  lien  of  the  manufacturer  for  the  pnce,  and  a  right  of  action  at  once 
accrues  for  the  price.    Hiqgins  v.  Murray 665 

Specific  performance  —  delay ^  when  caused  by  def&ndant^  no  dtfense  io 

action  for. 

See  Delavan  v.  Duncan -. 8d 

JResdssion  of —  to  maintain  action  f  or ^  restoration  of  what  has  been  receiwd 

must  be  made. 

See  Farrell  v.  Corbett 138 

Besdssion  of — obligations  assumed  under ^  cannot  be  disafflnned  if  fruitt 

of  contract  have  been  enjoyed  —  rule  otherwise  where  nothing  Has  been  reeeiwd. 

See  Dows  v.  Griswold 550 

Property  received  under  contract  void  by  statute  of  frauds  —  when  promise 

to  pay  for y  unU  be  implied. 

See  Wood  v.  Shtjltis 809 

For  sate  of  logs  —  when  not  contact  for  sale  of  interest  in  laiids,  and  there- 

fore  not  within  statute  offranLds. 

See  BoYCB  v.  Washburn 798 


Agreement  to  pay  debt  of  another  —  when  within  statute  of  frauds. 

See  Belknap  v.  Bender 414 

Fbr  paving  in  city  of  New  York—faUure  to  puJbtish  resolution  author- 
izing—  liabUiiy  of  city  —  when  such  contract  not  ratified  by  payments  made 
under  it. 

See  Moore  v.  Mayor 545 

Exemptvig  common  carrier  from  liability  for  negligence  —  when  suffkient. 

.  See  Nicholas  v.  N.  Y.  Cen.  and  Hud.  R.  R.  R  Co 827 

Beserving  growing  crops — liability  for  use  of  lands  —  right  of  ingress  and 

egress. 

See  Wilson  v.  Van  Pelt 422 

Spedficaiions  annexed  to,  set  out  in  complaint  and  answer — when  plaintif 

cannot  recover  on  aUegatioTis  of  anstoer  but  muM  prove  allegations  of  complaint. 

See  Mansfield  v.  Kerner 188 
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OONTRA.CT—- Om^nt^Al  pass. 

Agreement  between  railroad  company  aiid  eontra4stor  UndUng  UaJtnUty  of 

company  for  injuries  to  employee  of  eoTUractor  —  toho  not  hound  by, 

>8ed  Ominqer  t).  N.  Y.  Ckn.  and  Hud.  R  R  R  Co 159 

With  another  to  do  illegal  act —  liability  of  principal. 

See  Town  of  Pierrbpont  «.  Loyblass 696 

To  pay  commission  on  sales  made  to  customers  Uiat  plaintiff  soUeiled,  or 

which  might  be  made  through  his  infltience — construction  of 

See  Rter  tJ.  Wibbrly 632 

Cf  infant  — pa/rol  ratification  of —  §  110  ^  Code  inappUcctble  to  —  when 

cause  of  action  on,  arises  —  statute  of  limitations. 

See  Halset  d.  Rem 777 

Whm  draft  of  inadmissible  as  evidence  of  agreement  of  parties. 

See  Flood  d.  Mitchell 813 

RigTit  of  corporaiion  to  maintain  action  for  construction  of 

See  Ogdenbburgh,  Etc.,  R  R.  Co.  v,  Vt.  and  Canada  R  R  Co.  .  712 

00NTRA.CTOB—  Unlawful  act  of—  when  prinMpal  liable  for. 

See  Town  of  Pierrbpont  «.  Loyelabs 696 

OONTBE6T7TOBY  NEGZiiaENGE : 

See  Neolioenge. 

CORPORATION  —  Acquisition  of  property  before  inoorporaiion  completed— 
subscriptions  may  be  in  chattels.^  1.  Corporations  may  acquire  title  to  money 
paid  upon  subscriptions  to  capital  stock  before  the  corporation  has  a  legal 
existence,  and  such  subscriptions  may  be  in  the  form  of  property  other  than 
money.    American  Silk  Works  v,  Salomon    135 

2.  Amendment  to  articles  of  association  —  when  not  retroacUw,]    The 

defendant's  articles  of  association  provided  that  upon  the  death  of  one  of  its 
members,  his  widow  should  be  entitled  to  receive  four  dollars  monthly  during 
widowhood.  After  the  death  of  plaintiffs  husband  the  article  was  amended 
so  as  to  entitle  the  widows  to  receive  one  dollar  from  each  member  of  the 
society.  Held,  that  the  new  article  was  not  retroactive,  and  that  plaintiff 
was  entitled  to  receive  the  monthhr  allowance  provided  for  by  the>  original 
article.    Qundlach  v.  Germania  ^chanics'  Association 339 

8. FhUure  of  trustee  to  file  annual  report  —  when  action  cannot  be  mam- 

tained  for.']  An  action  cannot  be  maintained  acainst  a  trustee  of  a  mining 
company  for  a  failure  to  file  the  report  required  by  section  12  of  the  act  of 
1848,  by  the  assignee  of  a  demand,  which,  at  the  time  of  the  failure  to  file 
the  report,  belonged  to  the  president  of  the  company  who  was  one  of  the 
trustees.    Bronson  v.  Dimock 614 

4.  When  incorporator  UaJble  for  subscription  for  stock — when  estopped 

from  denying  legal  incorporation  of  company^  The  defendant  with  others 
signed  an  agreement  to  unite  in  the  formation  of  a  company,  and  to  take 
a  number  of  shares  of  stock  therein  specified ;  subsequently  he,  with  others, 
signed  a  certificate  of  incorporation  as  required  by  the  act  of  1848.  In 
an  action  brought  by  the  receiver  of  the  company  to  recover  the  amount 
due  upon  the  shares  subscribed  for  by  the  defendant,  hdd  (1),  that  the  defend- 
ant was  estopped  from  denying  that  the  company  was  legally  incorporated;  (2), 
that  he  was  liable  for  the  number  of  shares  subscribed  for  by  him. 

DoRRis  V.  French 292 

6.  Action  to  recover  subscription  —  wh^n  fraud  of  directors  not  a  defense.'] 

The  fact  that  the  promoters  of  a  corporation  have  purchased  for  it  a  patent 
right  of  which  they  were  the  owners,  at  an  exorbitant  price,  furnishes  no 
defense  to  a  stockholder  in  an  action  brought  by  the  corporation  to  recover 
the  amount  due  upon  the  stock  held  by  him.     Id. 

6.  Benevolent  society — powers  of  ]  A  corporation  whose  general  pur- 
pose is  declared  to  be  the  welfare  of  its  members,  and  particularly  their  relief 
in  times  of  sickness  and  distress,  may  extend  its  benefits  to  the  families  of 
its  members,  and  make  provision  for  the  widows  of  deceased  members. 

GUNDLACH  V.  GERMANIA  MECHANICS*  ASSOCIATION 889 
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OOBPORATION  —  ConUnued.  faa 

7.  When  er^aitied  from  iransf erring  iU  property  at  suit  of  stocIdhMer.] 

The  plaintiff  owned,  and  held  as  security,  a  large  quantity  of  the  stock  or 
the  Mariposa  Land  and  Mining  Company,  a  corporation  organized  under 
the  laws  of  this  State,  to  which  a  large  tract  of  land  had  been  conveyed, 
constituting  the  bulk  of  its  property.  A  new  company  was  aderward  organ- 
ized in  California,  to  which  it  was  proposed  to  convey  all  the  property  of  the 
former  corporation.  The  plaintiff,  claiming  that  such  transfer  was  made 
with  the  intent  to  render  his  stock  worthless,  and  to  deprive  him  of*all  con- 
trol of  the  company  brought  this  action  to  restrain  the  defendant  from  carry- 
ing such  transfer  mto  effect,  and  to  secure  the  appointment  of  a  receiver. 
Heldf  that  the  granting  of  a  temporary  injunction  and  the  appointment  of 

a  receiver  were  proper.    Kbllt  «.  MARrposA  Land  and  Mining  Co 632 

8.  IHgfU  off  to  maintain  cictionfor  construction  of  agreement.^    Where  a 

railroad  corporation,  organized  under  the  laws  of  this  State,  has  leased  its 
road  to  a  foreign  corporation  for  a  term  of  yeafs,  and  subsequently  an  actirm 
is  commenced  against  it  by  the  attorney-general  to  have  its  charier  forfeited 
on  the  ground  that  the  agreement  was  illegal,  such  corporation  cannot  bring 
an  action  against  the  corporation  with  which  it  has  contracted,  to  have  tliis 
court  decide  whether  or  not  such  contract  was  ultra  vires,  and,  if  it  be  so,  to 
adjudge  it  entitled  to  recover  possession  of  its  property. 

Oqdensburgh,  Etc.,  R  R.  Co.  «.  Vt.  and  Canada  R.  R  Co 712 

TYustees  of — aUeged  payment  of  dividend  Jy,  in  violation  of  Sevised 

Statutes — Revised  /Statutes  and  act  of  1848  are  repugnant  to  each  other ,  and  both 
do  not  apply  to  same  corporation. 

See  ExcBLBioR  Petroleum  Co.  v.  Embury 648 

DistribtUion  of  assets  of—  When  recewer^  tnthout  notice  of  daim  btfore 

paying  dividend^  not  required  to  pay  creditor. 

See  Smith  «.  Manhattan  Inb.  Co 127 

See  Foreign  Corporation. 

Municipal  Corporation. 

COSTS— Onfer  directing  payment  of  to  attorney — when  proper.]  1.  The 
plaintiff,  in  an  action  for  breach  of  promise  of  marriage,  being  desirous  of 
changing  her  attorney,  an  order  was  entered  directing  such  change  to  be 
made,  and  providing  that  $200  costs  of  the  former  attorney  be  made  a  prior 
lien  on  any  judgment  recovered,  and  that  the  same  should  be  paid  out  of 
the  first  money  received  thereunder.  Subsequently  the  suit  was  settled,  and 
|2,900  paid  to  the  attorney.  Upon  the  application  of  the  first  attorney  an 
order  was  made  directing  the  plaintiff  and  the  second  attorney,  to  pay  over 
$200  to  him.    Held,  that  the  order  was  proper,  and  should  be  affirmed. 

Hammond  v.  Dean 131 

2. Eetaaation  of —  motion  for,  denied  on  ground  of  laches.  ]  The  plaintiff's 

bill  of  costs  was  adjusted  by  the  clerk  on  default,  after  due  notice,  in  January, 
1872.  In  November,  1872,  tlie  ap^iellants  noticed  a  motion  for  readjustment, 
which  was  heard  at  Special  Term  on  the  12Ui  of  December,  1872,  and  denied. 
Held,  that  the  delay  in  making  the  motion,  for  which  no  excuse  was  shown, 
was  so  great,  that  the  motion  was  properly  denied  on  the  ground  of  laches. 

Penfield  v.  Jambb 68 

3.  Order  opening  inquest  and  directing  costs  to  abide  event  —  effect  of  such 

order  when  less  than  fifty  dollars  is  recovered.]  When  an  order  opening  an 
inquest  directs  that  the  costs  of  the  inquest,  and  ten  dollars  costs  of  the  motion 
for  such  order,  abide  the  event,  and  upon  the  final  trial,  the  cUim  l)eing  one 
which  might  have  been  sued  upon  in  the  Justice's  Court,  the  plaintiff  recovers 
less  than  fifty  dollars,  he  is  not  entitled  to  such  costs.     New  v.  Anthony.  ...    52 

4 On  appeal  from  order  of  mrrogate  —Code,  §  818.  ]    Upon  appeal  to  the 

General  Term  from  an  order  of  the  surrogate,  the  costs  which  may  be  allowed 
under  section  818  of  the  Code,  are  only  those  which  may  be  recovered  in  an 
action  at  issue  on  a  question  of  law  from  the  time  the  proceeding  is  brought 
into  the  Supreme  Court,  viz.,  twenty  dollars  for  the  argument  and  ten  dollars 
for  each  term  the  appeal  is  necessarily  on  the  calendar,  and  the  disbursements. 
GiLMAN  V.  Redington 640 
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5. Code,  §  311  —  Expense  of  sermng  aiibpomas.]    The  expenses  incurred 

by  a  party  in  serving  subpoenas  upon  witnesses,  cannot  be  allowed  by  the 
clerk  as  a  necessary  disbursement,  under  section  811  of  the  Code. 

Town  op  Pierrepont  f>.  Lovelass. 681 

In  proceedings  of  railroad  compcmy  to  acquire  lands — chap.  270,1864, 

atUhoriees. 

See  Matter  op  Syracuse,  B.  and  N.  Y.  R  R.  Co 811 

£hstra  allowance  may  be  granted  under  §  809  of  Code,  thattgh  action  he 

diseontinued  before  trial. 

See  CoppiN  u.  Coke 616 

' Extra  allowance  —  when  not  granted  —  lae?ies. 

See  Board  op  Commissioners  op  Pilots  v.  Spoppord 74 

When  receiver  charged  personally  with  costs  in  action  upon  bond  of  indem- 
nity. • 

See  Chafin  v.  Thompson 779 

OOXJNTER-CLAIM  —  Action  for  rent  —  when  damages  for  breach  of  contract 
by  landlord  may  be  set  up  as  a  counter-claim.^  In  an  action  brought  to  recover 
rent,  a  mere  trespass,  or  a  tort  of  any  character  not  amounting  to  eviction  in 
whole  or  in  part,  cannot  be  set  up  as  a  defense. 

Where  a  landlord,  being  desirous  of  repairing  the  roof  of  his  building,  agreed 
with  the  tenant  that  if  he  would  allow  him  to  enter  upon  the  premises  and 
repair  the  same,  he  would  do  the  work  with  diligence,  care  and  caution, 
which  he  failed  to  do,  whereby  the  tenant  was  injured:  held,  that  the  tenant 
might  set  up  the  damaees  sustained  thereby  as  a  counter-claim  in  an  action 
brought  by  the  landlord  to  recover  rent.    Walker  v.  Shoemaker 579 

When  inadmissible  in  action  for  fraud. 

See  Miller  v.  Barber 802 

COUNTY  C0T7BT  —  Appeal  from  judgment  of—  how  may  be  taken.  ]  Where 
an  action  is  commenced  in  a  County  Court,  an  appeal  mav  be  taken  Arom  a 
'udgment  entered  therein,  upon  a  case  and  exceptions,  without  first  moving 
n  such  court  fbr  a  new  trial.    Beattt  «.  Mters 266 

COUPONS — Bona  fide  purchaser  of  stolen  coupons  —  rights  of.]  Coupons 
separated  from  their  bonds  are,  in  law,  regarded  as  bank  bills,  and  a  bon>a 
flde  purchaser,  in  the  usual  course  of  business,  for  full  value,  without  notice, 
will  be  protected,  although  the  coupons  were  overdue  when  sold,  and  were 
stolen  by  the  party  disposmg  of  them  to  the  purchaser. 

Etbrtsbn  v.  Nat.  Bank  op  Newport 692 

CBEDIT  —  Sale — credit  given  to  agent  instead  of  principal — whether  principal 
discharged  by,  question  for  jury. 

See  Maryland  Coal  Co.  v.  Edwards 482 

Where  sale  on  credit  is  induced  by  fraud,  action  Ues  at  once  for  purchase- 
price. 

See  Bktd  V.  "Martis 590 

CBIMINAL  "LAW—  Murder — w?ien  killing  is  murder  in  Jlrsi  degree,  and 
not  mandaugJUer — chap.  197, 1862.1  1.  The  court  was  recjuested  to  charge,  in 
effect,  that  if  the  prisoner  detected  the  deceased  committing  adultery,  and 
thereupon  instantly  struck  her,  and  from  the  effects  of  such  blow  she  died, 
the  killing  was  manslaughter,  although  the  blow  was  given  with  mtent  to 
kill.  Held,  that  the  charge  was  properly  refused;  that  such  killing  would  be 
murder  in  the  first  degree.    Shupplin  v.  People 16 

2.  Forgery  of  instrument  invalid  on  its  face.]    The  prisoner  caused  to 

be  engraved  and  printed  what  purported  to  be  warrants  drawn  bv  the 
auditor  of  public  accounts  on  the  State  treasurer  of  Mississippi,  and  had  a 
seal  made.  He  filled  in  the  blanks  of  two  waiTants,  but  made  no  impression 
with  the  seal  upon  them.  He  then  sent  alt  the  warrants  and  the  seal  to 
Mississippi.  The  warrants,  by  the  law  of  Mississippi,  were  invalid  without 
a  seal.  Held,  that  the  instruments,  being  invalid  on  their  face,  were  not  the 
subject  of  forgery.    Cttnningham  v.  People 456 
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GRIKINAL  liAW—  ConUnued,  paos. 

8.  Forgery  of  inMrumerU  preseribed  by  giatute  but  unknown  ta  common 

law.]  If  a  statute  authorizes  an  instrument  not  known  to  the  common  law, 
and  so  prescribes  its  form  as  to  render  any  other  form  null,  forgery  cannot  be 
committed  by  making  an  instrument  in  a  form  not  provided  by  statute,  even 
though  it  is  so  like  the  genuine  as  to  be  liable  to  deceive  most  persons.     Jd. 

4.  Larceny — obtaining  property  by  artifice — tph^n  constitutes  larceny — 

when  title  does  not  pass.]  The  prisoner  received  a  lot  of  jewelry  from  Kuhn 
&  Co.,  with  the  understanding  that  if  not  sold  the  jewelry  was  to  be  returned, 
and  that  if  any  part  was  sold  he  was  to  return  the  price  of  the  part  so  sold. 
Held^  that,  under  such  arrangement,  the  title  to  all  the  articles  not  sold 
remained  in  Kuhn  &  Co. 

Held^  that  if  the  possession  of  the  jewelry  was  obtained  feloniously,  for  the 
purpose  of  depriving  the  owners  of  it,  by  means  of  such  artifice,  it  constituted 
the  crime  of  larceny.     Weyman  v.  Peoplb 511 

6.  Intent — when  may  be  shown  by  mnUar  transactions.]  For  the  pur- 
pose of  showing  the  guilty  intenlion  in  such  case,  it  is  competent  to  show  that 
the  party  accused  was  engaged  in  other  similar  frauds  about  the  same  time, 
when  the  transactions  are  so  connected  as  to  time,  and  so  similar  in  their 
other  relations,  that  the  same  motive  may  reasonably  be  imputed  to  them 
all.    Id. 

6.  Obtaining  money  by  false  pretenses  distinguished.]    The  distinction 

between  this  class  of  cases  and  obtaining  money  by  false  pretenses,  is,  that  in 
the  latter  the  owner  intends  to  part  with  his  title.     Id. 

7.  Mayhem — disabling  must  be  done  * '  on  purpose, "]    In  order  to  bring 

an  act  within  the  fourth  class  mentioned  in  the  statute  relative  to  mayhem, 
i.  e.y  to  "cut  off  or  disable  any  limb  or  member,"  the  cutting  or  disabling 
must  be  done  on  purpose,  ana  not  be  the  result  merely  of  an  unexpected, 
Instantaneous  encounter,  or  of  the  heat  of  sudden  passion,  or  of  the  excite- 
ment produced  by  the  fear  of  bodily  harm.    Burke  t.  People 481 

8. Mayliem — staiements  of  complainant — when  inadmissible.]  In  a  pros- 
ecution for  mayhem,  it  is  error  tb  allow  the  statement,  made  by  the  com- 
plainant to  a  third  party,  in  the  absence  of  the  prisoner,  that  he  was  afraid 
the  prisoner  would  return  and  assault  him,  to  be  given  in  evidence,  when 
there  is  nothing  in  the  case  going  to  justify  such  apprehension.    Id. 

9.  Perjury  in  making  affidavit  annexed  to  daim  against  munic^xU  corpo- 
ration—  indictment  for — what  must  be  cUleged  in.]  A  prisoner  was  convicted 
of  the  offense  of  willfully  and  corruptly  swearing  false  in  an  affidavit  made 
for  the  purpose  of  obtaining  audit  of  an  unliquidated  oJaim  against  the  city  of 
Buffalo,  pursuant  to  the  statute,  which  statute  makes  false  swearing  in  an 
affidavit  authorized  by  the  act  perjury.  It  was  not  averred  in  the  indict- 
ment that  the  affidavit  was  authorized  by  the  charter,  or  that  it  was  made  for 
the  purpose  required  thereby,  or  that  the  claim  to  which  it  was  appended 
was  ever  presented  to  the  common  council  for  audit.  Heldj  that  the  indict- 
ment was  fatally  defective.    Ortner  v.  People 923 

10.  SeUing  liquor  without  license  —  indictment  for^  need  not  state  name  of 

street  or  number  of  house.]  In  an  indictment  for  selling  liquor  without  a 
license,  it  is  sufficient  to  allege  that  the  liquor  was  sold  in  the  Ninth  ward  of 
the  city  of  New  York,  to  be  drank  in  the  house,  store,  shop  and  place  of  the 
seller,  without  stating  the  name  of  the  street  or  the  number  of  the  house. 

Schwab  v.  People 520 

11.  Selling  liquor  without  license.]    It  is  not  necessary,  to  constitute 

an  offense  under  the  statute,  that  the  wine  should  be  intoxicating.    Id, 

13.  Conviction  at  Special  Sessions  after  indictment  at  Oeneral  Sessions.] 

Complaint  was  made  before  a  police  justice  charging  the  relator  with  the  com- 
mission of  a  misdemeanor  under  the  acts  for  the  prevention  of  cnielty  to 
animals.  The  relator  demanded  a  trial  by  Jury.  The  case  was  sent  to  the 
General  Sessions,  where  the  relator  was  indicted  and  arraigned  and  pleaded 
not  guilty.  Afterward,  with  the  assent  of  the  district  attorney,  the  relator 
applied  to  have  the  complaint  sent  back  to  the  Special  Sessions,  which  was 
done  and  an  indorsement  to  that  effect  made  on  the  indictmenr.  The  relator 
was  brought  before  the  Court  of  Special  Sessions,  pleaded  not  guilty,  was 
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OBUQNAL  liAW—  Continued,  p^«s. 

tried  and  convicted,  and  moved,  in  arrest  of  j advent,  that  if  his  trial  was  on 
the  indictment  the  court  had  not  jurisdiction ;  if  on  the  complaint,  that  that 
had  been  superseded  b^  the  indictment.  Held,  that  the  relator  was  to  be 
deemed  to  have  been  tried  on  the  complaint,  and  that  the  proceedings  and 
assent  of  the  parties  should  be  considered  as  an  abandonment  of  the  indict- 
ment   Pbople  bx  rkl.  Walker  v.  Sfbcial  Sessions 441 

13. OrueUy  to  animals — Dog  —  what  is  lawful  use  of.]    A  dog,  although 

not  a  beast  of  burden,  may  lawfully  be  used  upon  a  treadmill  or  in  any  other 
serviceable  employment ;  but  if  he  is  cruelly  used,  it  becomes  a  crime.    Id, 

14.  Indecent  exposure  —  wTiat  is  *^publie  plaee.^^^    Where  six  women 

made  an  indecent  exposure  of  their  persons  for  hire,  m  the  presence  of  five 
men,  in  a  room  in  the  rear  of  the  second  story  of  a  house  of  prostitution, 
the  doors,  windows  and  shutters  being  closed,  hM^  that  the  room  where  it 
occurred  was  a  "  public  place,"  and  that  the  women  were  properly  con- 
victed of  the  crime  of  indecent  exposure.    PeofIjB  ex  rbl.  Lbb  v.  Bixbt,  636 

16.  Joint  conviction  —  w?ien  may  be  had.]  The  offense  being  a  misde- 
meanor committed  by  all  the  relators  at  the  same  time,  each  aiding  and  abet- 
ting every  other,  heid^  that  they  might  be  jointly  prosecuted  and  convicted. 
Id. 

Grand  Larceny  — possession  of  property  obtained  by  causing  owners  to 

send  it  to  fictitious  persons — hearsay  evidence  as  to  existence  of  persons  claimed  to 
be  fictitious^  inadmissible. 

See  Wiggins  v.  People 540 

Perjury,  assigned  upon  verification  of  answer  containing  allegation  that 

defendant "  says  he  denies,'^  etc. 

See  People  v.  Christopher 805 

Perjury  committed  on  examination  btfore  fire  marshal — Indictment — 

tarianee. 

See  Harris  v.  People 1 

Evidence  —  what  circumstantial  evidence  sufficient  to  authoriee  conviction 

in  criminal  eases. 

See  Murphy  v.  People. 102 

OBOPS  —  Contract  reserving  —  liability  for  use  of  lands — right  of  ingress  and 
egress, 

/tfetf  Wilson  «.  Van  Pelt 422 

CBXTELTY  TO  ANXMALS— i%  —  what  is  lawful  use  of—  Indictment  for 
— when  deemed  abandoned  by  removal  of  cause  from  General  Sessions  to  Special 
Sessions. 

See  People  ex  rel.  Walker  v.  Special  Sessions 441 

CUSTOM  —  As  to  authority  of  agent — when  party  presumed  to  haoe  dealt  with 
reference  to. 

See  White  v.  Fuller ; 631 

DAMAGES  —  Exemplary  damages  —  wh^n  not  aUowed.]  1.  The  essence  of  a 
wrong's  justifying  exemplary  damages  is,  that  it  shall  be  an  intentional  viola- 
tion of  another's  rights,  or  that  a  proper  act  shall  be  done  with  an  excess  of 
force  and  violence,  or  with  malicious  intent  to  iniure  another  in  his  person 
or  property.    Cox  v.  N.  Y.  Cen.  and  Hud.  R  R.  K.  Co 171 

2. When  excessive  —  wh,en  verdict  set  aside.  ]    In  actions  other  than  those 

on  contracts,  sounding  in  damages,  it  is  strictly  within  the  province  of  the 
jury  to  estimate  the  loss  suffered,  and  courts  will  not  interfere  unless  there  is 
manifiost  abuse,  or  the  sum  is  so  large  as  to  show  that'  the  jury  were  affected 
by  passion,  prejudice  or  some  undue  influence. 

Peck  v.  N.  Y.  Cen.  and  Hud.  R.  R  R  Co 286 

8. Inadequate  damages  —  remedy  by  motion  for  new  trial.]  A  party  can- 
not, on  appeal  from  a  judgment  entered  on  a  verdict  in  his  own  favor,  claim 
that  the  damages  found  were  too  small.  His  remedy  is  by  a  motion  for  a 
new  trial  on  a  case. 

HuK  — Vol.  IV.        106 
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The  proceeding  to  obtain  a  new  trial  for  inadequate  damages,  is,  by 
analogy,  the  same  as  that  for  excessive  damages.    Carfbnter  v.  Bears.  . .  609 

Market-price -- how  proved, 

^  Habribon  «.  Gloyeb • 121 

In  aUomng  cow  to  become  dry  —  how  proved. 

See  Smith  f>.  Wilcox 411 

Measure  ofy  in  action  for  cutting  and  renumng  standing  Umber. 

See  Stanton  f>.  Pritchard 366 

Measure  of,  in  action  against  broker  for  neglect  to  tender  gold  sold  for 

principal. 

See  Spbter  v.  Colgate 622 

Special  damages  proved  on  trial,  though  not  alleged  in  complaint — when 

judgment  not  reversed  for  such  error. 

See  Clemonb  v.  Davis 260 

DATE  —  Of  written  instrument  only  presumptive  evidence  of  time  of  its  execution 
— mistake  in,  may  be  sh&ivn  by  parol  evidence. 

See  Qerhania  Bank  v.  Distler 633 

DEBTOB  AND  CREDITOR  —  Insolvent  corporation  —  distrHmtion  of  assets 
of—  when  creditor  may  be  allowed  to  present  clmm.]  1.  Where,  at  the  time  of 
the  appointment  of  a  receiver  of  an  insolvent  corporation,  a  suit  is  pendine 
against  it,  the  plaintiff  therein  may,  at  any  time  before  the  entry  of  a  final 
decree  excluding  all  creditors  who  have  not  presented  their  claims,  be  per- 
mitted to  come  in,  prove  his  claim,  and  participate  equitably  in  the  distribution 
of  the  fund  still  in  the  hands  of  the  receiver. 

Smith  v.  Manhattan  Ins.  Co 127 

2. When  receiver,  ha/ving  no  notice  of  claim,  not  required  to  pay  dividend  on 

it.\  But  where  in  such  case  the  receiver  liad  no  actual  notice  of  the  petitioner's 
claim  before  making  the  second  dividend,  and  has  reserved  no  fund 
applicable  specifically  to  the  pavment  thereof,  it  is  error  to  require  him  to 
pay  to  the  petitioner  his  proportion  of  such  dividend.    Id. 

8.  When  creditor  estopped,  by  his  acquiescence  therein,  from,  asserting 

ifuU  a  transaction  of  his  debtor  was  frauduleTd.]  Where  money  is  lent 
to  one,  who,  with  the  knowledge  and  assent  of  the  creditor,  uses  the  same 
in  erecting  buildings  upon  lana  belonging  to  his  wife,  the  creditor  cannot 
afterward  maintain  an  action  to  charge  the  debt  upon  the  land  of  the  wife, 
on  tlie  ground  that  such  disposition  of  the  money,  was,  as  to  liim,  fraudu- 
lent.   Scholet  v.  Worcester 802 

Agreement  to  pay  individual  debts  of  partner  with  partnership  assets  — 

when  fraudulent  as  against  creditors. 

See  Leslie  v.  Rugq 410 

Eemedy  of  creditor  whore  receiver  pays  fictitious  and  unfounded  daims, 

and  payments  are  confirmed  by  order  of  court, 

360  SCHBNCK  «.  InGRAHAM 67 

Code,  §  286  — right  of  aUacMng  creditor  to  examination  of  a  debtor  of 

defendant. 

See  Baxter  «.  Missouri,  Kansas  and  Texas  R.  Co 630 

DECREE  —  When  parties  to,  bound  by. 

See  Hawks  v.  Swett 146 

Marston  v.  Swett 153 

DEDICATION  —  Cf  lands  for  street  —  what  constitutes^  rights  of  dty  in  lands 
dedicated. 

See  Matter  of  Ingraham 495 

jySEJy  —  When  acceptance  of,  not  presumed.]  An  acceptance  of  a  deed  will 
not  be  presumed  from  its  being  made  and  recorded  by  others,  without  the 
sanction  of  the  grantee.     Day  v.  Mooney    134 

Habendum  clause  *^to  t?ie  iises  and  purposes**  of  a  railroad — effect  of. 

See  Ludlow  v.  Hudson  River  R.  R.  Co 239 
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FAcn. 
DEFENSE  —  Fraud  in  of/taining  reUoM  —  musl  be  pleaded  in  action  to  recover 
the  debt  —  Action  to  set  aside  release  cannot  thereafter  be  maintained. 

.     iSte  DaMBMAN  «.  SCHULTING 50 

Statute  of  limitations — w?ien  defense  of,  must  be  interposed  by  obligee  in 

bo^  of  indemnity  against  claims^  suits,  etc. 

See  Chapin  v.  Thoicfson 779 

• 

DESCENT — Posthumous  children— design  cf  staMte  in  reference  to.]  The 
design  of  the  statute,  in  reference  to  posthumous  children,  was  to  give  them 
the  same  portion  precisely  as  they  would  have  if  the  parent  had  died  intestate, 
and  where  the  children  are  the  devisees,  the  object  of  tlie  statute  can  only 
be  accomplished  by  requiring  each  to  contribute,  in  proportion  to  his  devise, 
to  make  up  such  share  of  the  property  as  would  have  gone  to  the  after-born 
in  case  of  intestacy,  and  subjecting  each  devisee  to  the  same  burdens  as  the 
after-bom  in  proportion  to  the  estate  held:  i.  e.,  to  contribute  proportionally 
toward  the  payment  of  any  claim  against  the  deceased,  to  enforce  which  pro- 
ceedings are  taken  against  the  devisees  and  heir  in  default  of  personal 
property.    Rockwell  v.  Gebrt 606 

DEVISE  —  CTiarge  upon — when  a  Hen,  though  devise  has  lapsed. 

See  Thurbbr  v,  Chambsrs ....  731 

DEVISEES  AND  LEGATEES  —  Assessment  among,  of  share  of  post-testa- 
mentary child — legacy  in  Usu  of  dower. 

See  Banford  v.  Sai^ford 758 

W?ien  cannot  maintain  action  for  construction  of  will. 

See  Chifman  v.  Montoohert 789 

DISOONXJLM  uANCE —  When  proceedings  of  railroad  company  to  acquire 
lands  may  be  discontinued —  coets. 

See  Matter  of  Str^gusb,  B.  and  N.  Y.  R  R  Co 811 

DISOOVEBT  —  WJien  inspection  of  books  not  aUoieed.  ]  In  an  action  brought 
to  recover  for  services  rendered  as  book-keeper,  an  inspection  of  the  books 
of  the  defcndnnt  should  uot  be  ordered  to  enable  the  plaintiff  to  have  them 
examined  by  an  expert,  so  that  he  may  testify  from  their  appearance  as  to  the 
value  of  the  services  rendered  in  keeping  them.  The  proper  way  is  to  prove 
the  services  and  the  time  occupied  in  performing  them,  and  then  prove  their 
value.    MiNKR  v.  Gardiner 182 

DISTRICT  G0T7BTS  — 1872,  chap.  i28,%l^clerks  and  assistant  clerks -- 
Iww  appointed  —  tenure  of  office. 

See  People  ex  rel.  Hogan  v.  Fltnn 647 

DOG  —  What  is  lawful  use  of. 

See  People  ex  rel.  Walker  v.  Special  Sessions 441 

DOMICILE  —  Distinction  between  domicile  and  residence. 

See  Mayor  v.  Genet 487 

DOWEB  —  \^hen  instrument  constitutes  a  sale,  and  not  a  lease,  of  iTiterest  of 
doweress.]  1.  A  widow,  being  in  possession  of  certain  lands  which  had  been 
admea.sured  to  her  for  her  dower,  executed  an  instrument  under  seal,  whereby 
she  "  leased  and  to  farm  let,"  the  same  to  the  defendant,  from  April  1,  1868, 
to  April  1, 1874,  for  which  he  agreed  to  pay  her  |500  at  the  date  of  the  said 
agreement,  and  in  case  she  was  living  at  the  expiration  of  that  time,  the  lease 
was  extended  for  the  term  of  her  natural  life,  for  which  defendant  agreed  to 
pay  her  |400  withm  ten  days  after  April  1,  1874,  with  interest  from  April  1, 
1868,  until  it  should  be  paid.  Held,  that  this  was  a  sale  of  the  estate  of  the 
doweress,  and  not  a  lease  thereof,  and  that  it  was  not  in  violation  of  the  four- 
teenth section  of  the  first  article  of  the  Constitution. 

Rutherford  v.  Graham 796 

2. The  right  to  dower  comes  by  law,  and  the  heir  may  assign  the  same 

to  the  widow  voluntarily.  The  admeasurement  fixes  only  the  location  and 
extent     Id. 
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Legacy  in  lieu  of  —  abcUesWce  otTier  legacies — is  not  charge  upon  real 

estate  —  preference  of  over  other  legacies. 

See  Sai^ford  v.  Sanford 753 

DUTIES  —  Jurisdiction  of  State  court  of  action  by  United  SttUes  for  recovery 
of —  Principle  of  implied  contracts  is  appUcable  to  payment  of 

See  United  States  ©.  Qraff 634 

EASEMENT  —  Bight  of  way  —  Adverse  use  —  whsn  presumed.]  When  the 
owners  of  adjoining  lots  make  a  way  between  them,  each  setting  off  an  equal 
portion  of  land  for  that  purpose,  and  they  and  their  grantees  continue  to  use 
it  in  common  as  a  way  for  a  period  of  twenty  years,  the  inference  is  that 
such  use  was  under  a  claim  of  right  and  adverse.     Towmsend  v.  Bi88Bli«.  . .  297 

When  may  be  sold  under  execution. 

See^  Evangelical,  Etc.,  Orphans*  Home  v.  Buff.  Htdr.  Asso 419 

Lateral  support  of  land — when  owner  estopped  from  asserting  right  to. 

See  Ludlow  v.  Hudson  River  R.  R.  Co 339 

EJECTMENT  —  Judgment  in — w?io  not  bound  by  —  notice  Us  pendens  —  who 
affected  by.]  The  plaintiff  herein  recovered  a  judgment  against  one  Nancy 
Bull,  in  an  action  of  ejectment  brought  against  her,  and  by  virtue  thereof 
was  put  into  possession  of  the  premises.  Subsequently  this  action  was 
brought  to  recover  tbe  rents  and  profits  of  the  land  which  had  been  occupied 
by  the  defendant  during  the  pendency  of  the  ejectment  suit,  under  a  lease 
fn)m  a  person  not  claiming  under  Nancy  Bull.  Held  (Ih  that  the  former 
judgment  was  not  evidence  of  plaintiff 's'title  as  against  the  defendant;  (2), 
that  the  defendant  was  not  bound  by  the  filing  of  a  notice  of  lis  pendens  in 
the  ejectment  suit,  as  he  did  not  acquire  his  title  from  the  defendant  therein. 
Thompson  v.  Clark 164 

Judgment  —  conclusive  as  to  matters  a^judicaied  —  when  not  invalidated 

by  neglect  to  enforce  right  by  writ  of  possession. 

See  Caqqer  v.  Lansing 813 

ELECTION  —  Cf  remedies.]  An  election  of  one  of  two  inconsistent  reme- 
dies, whenever  made,  is  conclusive  against  the  right  of  the  party  to  adopt  the 
other.    Wright  v.  Pierce. 851 

Cf  remedies  —  when  party  bound  by  —  Estoppel. 

See  King  v.  Galyin 258 

ESTOPPEL — B  lection  of  remedies — when  party  bound  by.]  1 .  This  action  was 
brought  to  recover  the  value  of  certain  property  belonging  to  the  plaintiff, 
taken  by  the  defendant,  a  judgment  creditor  of  one  Phillips,  on  an  execution 
issued  against  him,  as  bein^  his  property;  after  the  commencement  of  this 
action  Pliillips  was  declared  a  bankrupt,  and  his  assignee  sued  the  plaintiffs 
for  property  of  Phillips  fraudulently  purchased  of  him  by  them,  and  recovered 
judgment  against  them  therefor,  in  this  proceeding  plaintiff  claimed  and 
was  allowed  to  deduct  from  such  claim  against  them,  whatever  the  sheriff,  by 
virtue  of  the  execution  against  Phillips,  had  taken  from  them,  such  deduction 
including  the  property  sought  to  be  recovered  in  this  action.  Held,  that  the 
plaintiff  having  been  all  j wed  the  value  of  the  property  taken  by  the  defend- 
ant, in  the  suit  brought  by  the  assi^ee  of  Phillips,  could  not  now  deny  that 
such  property  belonged  to  him;  ana  that  this  action  could  not  be  maintained. 
KiNQv.  Galvin 268 

2.  Letter  —  when  party  estopped  by.]    The    defendants   having   been 

directed  to  purchase,  with  money  of  the  plaintiff  then  in  their  hands,  $4,000 
of  United  States  bonds,  wrote  to  the  plaintiff  *s  agents  advising  them  of  the 
purchase  and  the  cost  attending  it.  Held,  that  this  letter  operated  as  an  estop- 
pel upon  the  defendants,  and  prevented  them  from  thereafter  denying  that 
they  had  purchased  the  bonds  as  therein  stated. 

Lambertson  v.  Van  Bobe:brck 628 

Letters  patent — w?ien  assignor  of  not  estopped  from  setting  up  their  ti»- 

vaUdity. 

See  Hawks  v.  Swett 146 

Mabston  v.  Swett 153 

[D.  Dodge 278 
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Lateral  support  of  land — when  owner  estopped  from  asserting  right  tOy  by 

his  deed mth  habendum  clause  "  to  uses  andpurposes *^ofa  railroad. 

See  Ludlow  u.  Hudson  River  R.  R.  Co 239 

When  incorporator  estopped  from  denying  legality  of  incorporation  of  com- 
pany. 

See  DoRRis  f>.  French 292 

When  creditor  estopped^  by  his  acquiescence  therein^  from  asserting  that  a 

transaction  of  ftis  debtor  teas  fraudulent. 

See  ScHOLET  v.  Worcester 802 

BVXDENOB — When  to  be  passed  upon  by  court,  and  when  by  jury. "l  1.  Whether 
there  is  any  evidence  in  the  case  is  a  question  for  the  court;  whether  there 
is  sufficient  evidence  to  justify  a  verdict  is  a  question  for  the  jury. 

Boos  V.  World  Mut.  Life  Ins.  Co 188 

2. Witness  —  how  may  be  impeached.]    The  plaintiff  in  error  was  tried 

and  convicted  for  the  murder  of  his  wife,  by  means  of  an  assault  upon  her 
person.  The  mother  of  the  plaintiff  in  error  was  called  as  a  witness,  and 
testified  that  the  assault  was  by  no  means  a  serious  one.  Upon  her  cross- 
examination  she  denied  that  she  had  told  one  Mary  McGinn,  on  the  morn- 
ing after  the  murder,  tliat  she  was  in  great  trouble  ;  that  her  son  had  been 
raising  a  great  disturbance.  Mary  McGinn  was  called  to  contradict  her, 
and  asked  whether  she  saw  old  Mrs.  Shufilin  that  morning,  to  w^hich  question 
the  prisoner  objected  as  incompetent  and  leading.  Held  (l),  that  the  evidence 
was  admissible  to  impeach  the  testimony  of  Mrs.  Shufflin ;  (2),  that  the  ques- 
tion was  proper  in  form.     Shufflin  v.  People 16 

3. Leading  question  —  allowance  of  in  discretion  of  court — givund  of 

collection  must  be  stated.}  The  indictment  charged  that  the  deatli  was  occasioned 
by  an  assault,  but  dia  not  aver  tliat  it  was  in  any  way  produced  by  means  of 
a. knife.  Upon  the  trial,  a  policeman  testified  that  a  knife,  covered  with  blood, 
was  found  on  the  premises,  and  was  then  asked  whether  a  knife,  produced 
in  court,  was  the  one  so  found.  The  question  was  objected  to  as  leading. 
Held  (1),  that  tlie  court  could  allow  leading  questions  in  its  discretion ;  (2), 
that  as  the  objection  was  put  upon  that  ground,  it  could  not  now  be  insisted 
that  the  evidence  was  not  admissible  unofer  the  indictment.    Id. 

4. General  demeanor  of  deceased  when  intoxicated — evidence  as  to,  inad- 
missible.] A  question,  on  the  part  of  the  defense,  as  to  what  the  seneral 
demeanor  of  the  deceased  was  when  intoxicated,  was  excluded.  Hddy  that 
this  was  proper;  what  her  demeanor  was  on  any  other  occasion  than  that 
of  the  homicide,  or  immediately  preceding  it,  was  immaterial.    Id. 

5.  • Exception  must  be  taken  —  without  it  court  has  no  power  to  set  aside 

verdict  as  against  evidence.]  This  court  has  no  authoritv  over  questions  arising 
on  the  trial  of  an  indictment,  except  sucli  as  is  given  by  statute  ;  in  order  to 
present  the  point,  relied  upon  as  error,  an  exception  must  be  taken  ;  without 
It  the  court  has  no  power  to  set  aside  a  verdict  because  it  is  unsupported  by 
the  evidence.    Id. 

6.  What  circumstantial  evidence  sufficient  to  authorize  conviction  in  crim- 
inal coMs.]  To  authorize  a  conviction  in  criminal  cases,  upon  circumstantial 
evidence,  it  is  not  necessary  for  the  prosecution  to  prove  the  case,  to  the 
exclusion  of  every  possibility  that  the  crime  was  committed  by  a  perscm 
other  than  the  prisoner;  it  is  sufficient  if  the  evidence  satisfy  the  understand- 
ing and  conscience  of  the  jury,  and  exclude  from  their  minds  all  reasonable 
doubt  of  the  guilt  of  the  accused.     Murphy  v.  People 102 

7.  Pleadings  in  suits — parol  evidence  as  to  contents  of — general  ot^ection 

insuffleient]  Upon  the  trial  of  the  plaintiff  in  error  for  murder,  a  witness 
was  allowed  to  testify  that  he  was  defendant  in  several  suits  in  which  the 

Slaintiff  in  error  ana  others  were  plaintiffs,  and  that  he,  together  with  the 
eceased,  had  been  several  times  to  attend  the  trial  of  them.  He  was  then 
allowed  to  testify,  against  the  objection  of  the  plaintiff  in  error,  as  to  what 
the  suits  were  brought  for.  The  prosecution  offered  the  evidence  to  show 
that  the  motive  of  the  prisoner  in  committing  the  murder  was  to  prevent 
the  deceased  from  testifying  against  him.    HSd^  that  as  the  objection  was 
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general  it  could  not  now  be  insisted  that  the  contents  of  the  pleadings  in  such 
suits  could  not  be  proved  by  parol.    Id, 

8. Exceptions  to  the  rule  as  to  the  admission  of  parol  evidence  of  the 

contents  of  written  instruments  stated.    Id, 

9.  Note  given  in  settlement  of  suits — pleadings  in  such  suits  ndtiUmUe  to 

prove  consideration.^  In  an  action  brought  upon  a  note  given  in  settlement  of 
claims  due  to  the  plaintiff's  testator,  the  pleadings  in  the  suits  between  the 
pailies,  which  culminated  in  the  making  of  the  note,  are  competent  evidence 
to  show  that  the  note  was  given  for  a  valuable  consideration,  and  for  the 
benefit  of  the  estate.    Lbland  9.  Manning 7 

10.  Property  damaged  by  trespass  —  tchat  evidence  admissible  to  prove  value 

of.]  Upon  the  trii  of  an  action  brought  by  the  plaintiff  to  recover  the  dam- 
ages occasioned  by  cattle  of  the  defendant  entering  on  his  laud,  and  destroy- 
ing his  grass  and  apples,  a  witness  was  asked:  '*To  the  best  of  yuur 
knowledge,  were  there  100  bushels  of  apples  there?"  Held,  that  the  question 
was  proper  and  that  it  was  not  objectionable  as  calling  for  the  opinion  of 

the  witness.    Townsend  v.  Brundaob 264 

1 1 . Ambiguity  as  to  order  for  shipment — explained  by  course  ad/^pted  u  ruier 

prior  sfupmeni  under  the  same  contract.]  For  the  purpose  of  explaining  an 
ambiguity  in  an  order  relating  to  the  shipment  of  an  engine,  evidence  may  be 
given  of  the  course  adopted  and  approved  of  in  the  prior  shipment  of  another 
engine  under  the  same  contract    Gray  t7.  Gannon 57 

12.  Statements  of  third  persons  to  witness  as  to  existence  of  certain 

persons  claimed  to  be  fictitious.]  On  the  trial  of  an  indictment  for  grand  lar- 
ceny, alleged  to  have  been  committed  by  means  of  a  trick,  by  which  the 
owners  of  the  stolen  property  were  induced  to  send  it  to  fictitious  persons,  in 
consequence  of  which  the  prisoner  feloniously  acquired  possession  of  it,  the 
statements  of  persons  of  whom  a  witness  for  the  prosecution  inquired  as  to 
the  existence  of  the  persons  to  whom  such  propertjr  was  directed  to  be  sent, 
are  hearsay,  and  not  proper  evidence  against  the  prisoner. 

Wiggins  p.  People 540 

13.  Value  —  loss  in  value  of  cow  by  allowing  her  to  become  dry — how 

proved.]  This  action  was  in  trover,  the  defendant  being  charged  with  wrong- 
fully taking  and  detaining  the  plaintiff^s  cow.  The  plamtiff  claimed  that  the 
cow  was  dried  up  through  the  fault  of  the  defendant  while  in  his  possessicm. 
Upon  the  trial  a  farmer,  acquainted  with  the  cow,  was  asked:  **  How  much 
less  is  she  worth,  being  dried  up,  than  she  would  be  if  giving  milk  ? "  Heid^ 
that  the  question  was  proper.  •  Smith  v.  Wilcox 411 

14.  Code,  §  399  —  conversations  had  with  persons  deceased.  ]  Where  in  an 

action  of  trespass,  guare  clausum  f  regit,  defendant  claims  to  have  entered  as 
the  agent  of  the  owners,  the  testimony  of  plaintiff^s  grantors  as  to  conver- 
sations between  them  and  a  person  deceased  at  the  time  of  the  trial,  through 
whom  defendant's  principal  claims,  is  inadmissible  under  section  3i99  of  the 
Code.     Whkelock  v.  Cuyler 414 

15.  Rem^oval  of  passenger  from  railroad  ca/r  —  evidence  of  attempt  to  avoid 

payment  of  fare  on  other  occasions  —  Right  to  resist  conductor.]  In  an  action 
brought  for  the  recovery  of  damages,  alleged  to  have  been  sustained  by  the 
plaintiff  by  being  improperly  removed  from  defendant's  carsaft^r  having  paid 
his  fare,  evidence  going  to  show  that  on  other  occasions  plaintiff  had  done  acts 
showing  an  attempt  to  avoid  payment  of  his  fare,  is  properly  rejected. 

A  charge  that  plaintiff  had  a  fight  to  resist  the  conductor's  attempt  to  pai 
him  off  the  car,  if  he  was  ri|rfitfully  there,  lield,  proper. 

English  v.  Del.  and  Hud.  Canal  Co 683 

16. Admissions  —  when  admissible  —  Statements  —  tchen  admissible  in  par- 
ty^ s  favor.]  In  order  to  give  in  evidence  against  a  party  his  admissions,  it  is 
necessary  to  examine  the  party  first  as  to  whether  or  not  he  has  made  such 
admissions.  Whatever  was  said  by  the  same  person,  in  the  same  conversation, 
that  would  in  any  way  qualify  or  explain  the  statement  proved  to  have  been 
made  by  him,  is  admissible  in  his  favor.  And  although  the  party  alleged 
to  have  made  the  admissions  is  asked  by  the  adverse  counsel,  before  proof  is 
given  of  such  statement  by  him,  whether  he  so  stated  or  not,  he  is  not  thereby 
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precluded  from  giving  evidence,  after  the  proof  of  such  admissions  on  his 
part  has  been  made,  of  other  statements  made  by  him  in  the  same  conversa- 
tion.   Root  v.  Brown 797 

S&rviees  in  keeping  books  —  how  value  of^  proved. 

See  Mdyob  v.  Gardinbr 182 

When  inad7ni98if)leu7ider%d99  of  Code. 

See  Smith  v.  Hazard 418 

Mayhem  —  strUemente  of  complainant  as  to  fears  of  cm  assault  by  prisoner 

—  u>hen  inadmissible. 

See  Burke  v.  Peoflb 481 

WiU  —  latent  ambiguity — parol  evidence  admissible  to  exfj^ain. 

See  Trustees  r.  CoLaROYB 862 

Admitted  without  objection  —  wh^n  not  (struck  out 

See  Wheeler  v.  See 662 

Taken  prior  to  decease  of  party,  when  action  survives. 

See  BoJiD  V.  &MITB. 48 

Drtrft  of  contract  —  when  inadmissible  as  evidence  of  agreement  of  parties. 

See  Flood  v.  Mitchell 813 

When  allegations  of  arufwer  an^  insuffldent  as  evidence  for  pkUntiff. 

See  Mansfield  v.  Eerner 133 

Statements  of  station-agenCs  wife  as  to  sUmdng  of  train  inadmissible. 

See  Taber  v.  Del.,  Lack,  and  West.  R.  R  Co 765 

Acts  and  sayings  qf  either  of  two  partis  jointly  guilty  of  fraud,  admissible. 

See  Miller  v.  Barber  802 

Insurance — policy  admissible  (hough  unaccompanied  by  application  — 

eonversalions  between  witness  and  administrator  —  when  inadmi^ible. 

See  CusHMAN  v.  U.  S.  Life  Ins.  Co 788 

Date  of  promissory  note  —  only  presumptive  evidence  of  time  of  execu- 
tion—  mistake  in^  may  be  shown  by  pcmd  evidence  ;  by  indorsee  as  well  as  by 
payee. 

See  Germania  Bank  v.  Dibtlbb 633 

Alteration  of  note. 

See  Nat.  State  Bank  v.  Rising 798 

Letters  of  administraMon — produ^cUon  of  in  evident  suffldently  estab- 
lishes representative  character  of  administrator —  Code,  §  399 —  Conversations  — 
wJien  inadmissible  under. 

See  Parhan  v.  Mohan 717 

Proof  of  judgment  not  required  in  action  by  constable  for  conversion  of 

goods  levied  on — proof  of  execution  aufflcient. 

See  Clearwater  v.  Brill 728 

EXAMINATION  —  Of  debtor,  under  Gode,  §  286— r^A^  of  attaching 
creditor  to. 

See  Baxter  v.  Missouri,  E^ansas  and  Texas  R.  Co 630 

EXCEPTIONS  —  Reference — no  exception  lies  to  refusal  of  referee  to  find  tlie 
parUevlars  which  go  to  make  up  his  general  conclusions  of  fact. 

See  Avery  v.  Foley 415 

EXCISE  —  JVeto  York  Hty  —  §  15,  cAop.  628,  1867,  applicable  to.\  Although 
section  15  of  chapter  628  of  the  Laws  of  1857,  was,  by  chapter  378  of  1866, 
rendered  inapplicable  to  the  city  of  New  York,  yet  the  latter  statute  was 
repealed  by  chaper  175  of  1870,  and  the  former  statute  restored. 

Schwab  v.  People. 520 

EXECUTION — When  officer  bound  to  execute  it,  though  void.]  1.  A  constable, 
having  an  execution  valioon  its  face,  and  issuine  from  a  competent  authority, 
is  bound  to  execute  it,  even  if  he  have  knowledge  of  facts  rendering  the  exe- 
cution void.    Clearwater  v.  Brill 728 

2.  Proof  of  sufficient  in  action  for  wrongful  taking  cf  goods  levied  on.] 
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A  constable,  being  in  actual  possession  of  goods  bjr  virtue  of  executions 
valid  on  their  face,  is  not  bound,  in  order  to  maintain  an  action  against  a 
stranger  for  taking  the  goods,  to  prove  the  judgment.  Proof  of  the  execu- 
tion is  sufficient.     Id, 

Issued  byfustieeaf  the  peaes  —  ne^  not  show  on  its  face  that  juOiee  had 

jurisdicUon  of  action  —  When  officer  protected  by. 

See  Field  v,  Parkeb 842 

WJien  easement  may  be  sold  under. 

See  Evangelical,  Etc.,  Oiiphans*  Home  «.  Buff.  Htdr.  Asso 419 

EXECX7T0RS  AND  ABMINI8TR  ATOB43  —  Wfim  indorsement  of  note  to, 
need  not  be  alleged,]  1.  In  an  action  brought  by  two  executors  upon  a  promis- 
sory note,  given  to  one  in  settlement  of  a  debt  due  from  the  maker  to  the 
estate  of  the  decedent,  it  is  not  necessary  to  allege  that  the  note  was  indorsed 
to  them.     Leland  v.  Manning 7 

2.  Wlhen  probate  in  foreign  country  or  this  State  need  not  be  alleged.] 

Where  letters  of  administration  are  granted  by  the  surrogate  to  foreign  execu- 
tors, it  is  not  necessary,  in  an  action  brought  by  them,  to  allege  the  probate 
of  the  will  in  tlie  foreign  country,  or  in  this  State.    Id. 

8.  Duty  of  as  to  compoundifig  debt]  An  executor  is  bound  to  com- 
pound and  release  a  debt  if  the  interest  of  the  estate  requires  it;  he  is  obliged 
to  act  as  a  discreet  and  prudent  man  would,  were  the  debt  his  own.    Id. 

4.  Claim  of  exe/iutor  against  estate — u>7i£n  too  late  to  raise  o^feetion 

that  it  is  not  referable.]  Where  a  claim  made  by  one  executor  i^nst 
the  estate  of  his  testator,  has  been  rejected  by  his  co-executois,  and  the 
same  has,  upon  a  stipulation  and  agreement  approved  by  the  Burnwate, 
been  rererred  to  a  referee  to  hear  and  determine,  and  a  Judgment  in  Skvor 
of  the  claimant  has  been  entered  upon  his  report,  it  is  too  late  to  raise  the 
objection  that  the  claim  of  an  executor  is  not  referable  (§  33,  2  R  S.,  88), 
but  must  be  heard  by  the  surrogate  in  person. 

Matter  of  Weller  v.  Wellbr 195 

6.  Declarations  of  deceased.]    In  an  action  against  executors  to  recover 

a  debt  due  from  their  testator,  his  declarations  are  not  admissible  to  show 
that  he  was  not  indebted  to  the  plaintiff.    Id. 

6.  Discretionary  poicers  of  must  be  exercised  by  majority.  ]  Where  a  dis- 
cretionary power  is  given  to  executors  to  withhold  payments  to  certain 
children  of  the  testator,  it  must  be  exercised  by  a  majority  uf  the  executors. 

Oilman  v.  Oilman • 68 

7.  Letters    of  administration  —  representative   character   proved  by.  ] 

Where  a  plaintiff  sues  as  administratrix,  her  representative  character  is  suffl- 
cientlv  established  by  the  production  in  evidence  of  letters  of  administration, 
issued,  in  proper  form  by  any  ofllcer  having  jurisdiction.    Parhan  t.  Moran,  717 

8.  Gode^   §  399  —  Conversations  with  deceased  —  when  inadmismble.] 

Where,  in  an  action  brought  by  one  to  whom  letters  of  administration  have 
been  duly  issued,  the  defendant  claims  that  the  person  alleged  to  be  dead  is 
still  alive,  he  cannot  be  allowed  to  testify  as  to  conversations  had  with  the 
alleged  intestate,  prior  to  the  issuing  of  the  letters  of  administration,  which 
conversations  tend  to  show  that  such  person  is  still  living.    Id. 

When  executors  entitled  to  rents  of  realty  devised. 

See  Shcmway  v.  Harmon 411 

Action  against  both  Jieirs  and  devisees  to  recover  payment  of  daim  out  of 

real  estate  of  deceased  debtor  —  w/ien  may  be  maintained — Judgment  against 
executors  —  vffeH  of  in  su-cfi  action. 

See  Rockwell  v.  Geery 808 

What  must  be  alleged  and  proved^  in  order  to  charge  executor  as  trustee 

of  personal  estate. 

See  Chifman  v.  Montgomery. 788 

Mte  of  married  woman  —  wlien  charged  against  her  share  of  payee's 
See  Wallace  v.  Storry 781 
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pnON  — 1852,  ehaip,  283,  limiting  exemption  from  toBBotion  —  eanstruc- 
Hon  of  foords  '^retigious  9oeiety"  and  **exdueivelp  the  property"  in  —  tofien 
mcAety  erUitled  to  exemption  and  can  maintain  action  to  have  taxes  declared  void. 

See  Hebrew  Free  School  Association  9.  Mator 446 

BXPBESS  COMPANY — Receipt  of —  when  eoppresses  contract  between  parties. 

See  Huntingdon  «.  Dinsmorb 66 

EXTRA  ALLOWANCE — May  be  granted  though  no  trial  be  ?iad.]  In  diffi- 
cult and  extraordinary  cases  an  additional  allowance  may  be  made  under 
section  800  of  the  Code,  where  the  plaintiff  discontinues  the  action  before  trial 
on  payment  of  costs.    Coffin  ©.  Coke 616 

When  not  granted —  Laches. 

See  Board  of  ComassioNBRs  of  Pilots  v.  Sfofford 74 

FAIBE  XXPKEBOTSnSXXiT  —  Special  damages  proved  on  trial  though  not 
alleged  in  complaint — when  judgment  not  reversed  for  such  error.]  1.  This  action 
was  brought  to  recover  damages  for  the  false  imprisonment  of  the  plaintiff 
by  the  defendant.  Upon  the  trial,  the  plaintiff  was  allowed  to  prove  the 
effect  of  his  arrest  upon  his  business,  although  no  special  damages  were 
alleged  in  the  complaint.  Held,  that  the  judgment  would  not  be  reversed  for 
this  error;  that  as  special  damages  do  not  constitute  a  distinct  cause  of  action, 
but  only  tend  to  increase  the  recovery,  tliat  the  complaint  could  be  amended 
at  the  trial  by  adding  the  necessary  allegations  and  that  the  General  Term 
would  in  furtherance  of  justice,  consider  it  so  amended.    Clemons  v.  Davis,  260 

2. Jtutice  cf  the  Peace — liability  of  for  issuing  warrant  on  defective  affidavit.} 

The  defendant,  a  justice  of  the  peace,  issued  a  civil  warrant  for  the  arrest  of 
the  plaintiff,  upon  an  affidavit  which  failed  to  state  that  plaintiff  was  a  resi- 
dent of  the  county  and  not  a  freeholder,  when  in  fact  he  was  a  resident  of 
the  county  and  a  freeholder.  Held,  that  the  justice  acted  Judicially  in  passing 
upon  the  sufficiency  of  the  affidavit,  and  that  he  was  not  liable  to  an  action 
for  false  imprisonment  for  causing  the  arrest  of  the  plaintiff. 

Harrison  v.  Clark 686 

WTien  officer  protected  %n  executing  warrant. 

See  Smith  v.  Warden 787 

FAIiSE  FEETEN8ES  —  When  obtaining  property  by  artifice  is  la/rceny. 

See  Wbyman  v.  People 611 

FEBRT  FRANCHISE  —  Right  of  municipal  corporation  to  sell  real  property      ^ 
used  in  connection  with  ferry  franchMe 

See  People  v.  Cttt  of  Albany 676 

FnbE  MATlflHAL  —Investigation  by,  as  to  origin  of  fires—  chap.  663,  1868, 
providing  for,  not  repealed.]  1.  Chapter  668,  Laws  of  1868,  creatmg  the  office 
of  metropolitan  fire  marshal,  giving  him  power  to  administer  oaths,  and  pro- 
viding that  false  swearing  in  any  matter  or  proceeding  before  him  shoula  be 
deemed  peijury,  and  be  punishable  as  such,  has  not  been  repealed  by  the 
subsequent  statutes  in  relation  to  such  officer.    Harris  v.  People 1 

2.  Assertion  cfown^r  as  to  value  of  property  —proper  subject  of  investi- 

gation.]  Upon  an  mquir^  by  the  fire  marshal  into  the  origin  and  cause  of 
a  fire,  where  suspicion  exists  against  the  witness,  who  was  uie  owner  of  the 
property,  such  owner's  assertion  as  to  the  value  of  the  property  contained  in 
the  premises  at  the  time,  is  a  proper  subject  of  investigation.    Id. 

"FORECUOBTTKE  —  When  resale  not  ordered  for  irregularity.]  1.  A  court  of 
equity  will  not  order  a  resale  of  premises  under  a  mortgage  foreclosure  for  an 
irregularity  in  form,  when  it  is  apparent  that  the  purchaser  cannot  be  injured 
by  it.    Knight  v.  Moloney 88 

2.  Whan  purchaser  not  relieved  from  bid  for  irregularity  by  which  he  is  not 

if0ured.]  On  a  mortgage  foreclosure,  in  which  both  the  purchaser  at  the  sale 
had  thereunder  and  his  wife  were  parties,  the  wife,  being  an  infant,  appeared 
by  attorney.  The  purchaser,  having  paid  ten  per  cent  at  the  time  of  sale, 
refused  to  complete  the  purchase,  on  the  ground  that  the  interests  of  his  wife 
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in  the  premises  were  not  foreclosed.  Held,  that,  as  the  effect  of  the  conver- 
ance  to  him  would  be  to  give  the  wife  the  same  interests  which  would 
have  been  foreclosed  had  she  properly  appeared  in  the  action,  he  was  not 
injured  by  the  irregularity  complained  of  and  was  bound  to  complete  the 
purchase,    id 

3. When  purduuer  charged  wUh  expense  of  reacde.]    A  resale  having  been 

ordered  on  his  refusing  to  pay  the  residue  of  the  purchase-money,  held,  that 
he  should  be  charged  with  the  expenses  thereof,  but  not  with  the  expense  of 
proceedings  taken  to  cure  the  irregularity  in  the  foreclosure  as  to  his  wife's 
mterests  in  the  premises.    Id. 

4. JScde  of  mortgaged  premises — 2B.8.,  193,  §  1 65.  ]    Upon  the  foreclosure 

of  a  mortgage  covering  several  houses,  the  court  has  power  to  direct  a  sale  of 
all  the  property  therein  described,  though  the  amount  due  upon  the  mortgage 
might  be  raised  by  a  sale  of  a  portion  thereof.    Deforest  v.  Parley 640 

5.  Judgment  —  irregularUy  in,  as  to  amount  due  —  how  corrected.] 

Where,  in  an  action  brought  to  foreclose  a  mortgage,  the  referee*s  report  states 
the  amount  due  at  the  time  of  the  commencement  of  the  action,  and  that  due 
at  the  date  of  his  report,  before  which  latter  date  a  payment  of  principal  fell 
due,  under  the  provisions  of  the  mortgage,  and  the  judgment  sets  forth  the 
latter  amount  as  due,  the  remedy  of  the  defendant  is  by  motion  to  correct  the 
judgment  and  conform  the  same  to  the  report,  and  not  by  an  appeal  there- 
from.   Walbridge  v.  James 798 

6. Bemedy,  where  referee  is    not  duly  appointed  by  judgment  to  make 

sale.]  Nor  will  a  judgment  be  reversed  and  a  new  trial  granted,  on  the 
ground  that  the  referee  was  not  duly  appointed,  by  fit  and  proper  words  in 
the  judgment,  to  make  the  sale.  The  remedy  of  the  party  aggrieved  is  by 
motion  at  Special  Term.    Id. 

7.  Sale  in — when  purchaser  not  relieved  from  bid  on  account  of  dtfeets 

in  title.]  The  purchaser  at  a  mortgage  foreclosure  sale  cannot  refuse  to  carry 
out  his  purchase  on  account  of  defects  of  title  prior  to  the  execution  of  the 
mortgage  foreclosed.  It  is  the  equity  of  redemption  that  is  cut  off  by  the 
sale;  that  is  all  that  the  law  authorizes  to  be  done^  and  the  purchaser  in 
bound  to  know,  when  he  bids,  that  he  is  getting  nothmg  else. 

Fryer  v.  Rockefeller 800 

Beferee'sfees  on  sale  in— 1869,  chap.  192  ;  1874,  chap.  V2. 

See  Philips  v.  Walker 645 

J^BXlQlil  OOBfTOBJ^TlON--- Service  of  process  upon.]  1.  At  common  law, 
process  against  a  corporation  must  be  served  on  its  head  or  principal  officer, 
within  the  jurisdiction  of  the  sovereignty  where  the  artificial  body  exists. 

Under  the  statutes  of  this  State,  service  within  this  State  on  the  proper 
officer  of  a  foreign  corporation,  is  equivalent  to  personal  service  on  a  non- 
resident natural  person.  If  such  personal  service  cannot  be  made,  service 
may  be  made  by  publication  a^inst  corporations  in  the  same  cases  in  which 
it  can  be  made  against  non-resident  individuals. 

Barnett  v.  Chicago  and  Lake  Huron  R.  R.  Co 114 

2.  Judgment  against — effect  of  J]    A  judgment  recovered  in  an  action 

commenced  against  a  foreign  corporation  under  the  provisions  of  the  Revised 
Statutes  (2  RS.,  458, 459;  Laws  1842,  chap.  197)  binds  only  the  property  of 
the  corpomtion  within  this  State,  and  has  no  extra-territorial  force. 

Effect  of  judgment  against  a  non-resident  corporation  which  has  no 
property  within  this  State  discussed. 

The  provisions  of  the  Code  in  respect  to  the  "provisional  remedy"  of 
attachment,  and  to  the  entering  of  judgment,  apply  alike  to  non-resident 
individuals  and  to  foreign  corporations.    Id, 

8.  Jurisdiction  of  action  against.]    This  court  has  jurisdiction  of  an 

action,  in  which  the  plaintiff  is  a  resident  of  this  State  and  the  principal 
defendant  a  corporation  created  and  existing  under  the  laws  of  the  State  of 
Wisconsin,  brought  to  procure  the  sale  of  certain  bonds  delivered  by  the  cor- 
poration as  collateral  security  for  the  payment  of  promissory  notes  made 
by  it. 
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By  the  agreement  under  which  the  bonds  were  transferred  as  securit}',  the 
party  of  the  second  part  was,  in  case  of  any  default  on  the  part  of  the  cor- 
poration, authorized  to  sell  the  bonds  upon  giving  certain  notice  therein 
specified.  Held,  that  this  stipulation  simply  conferred  the  right  to  sell  and 
prescribed  the  mode  in  which  the  sale  could  be  summarily  made,  without 
either  expressly  or  by  reasonable  implication  excluding  other  lawful  pro- 
ceedings for  the  attainment  of  the  same  olject. 

Coffin  t,  Chicago  and  Northern  Pacific  Construction  Co 626 

Stockholders  in,  cannot  be  iaaxd  peraonaUy  on  stock  owned  by  them. 

See  Pboplk  ex  rkl.  Trowbridge  c.  Comrs.  of  Taxes 595 

FOBOEBT —  Wlien  form  of  instrument  is  prescribed  by  statute,  making  an 
instru7nent  in  any  other  form,  tlumgh  like  the  genuine,  is  not  forgery. 

See  Cunningham  v.  People 456 

FOBJCEB  AD  JXTDICATION  —  Fraud  —  release  avoided  by  —  evidence  of^ 
neglect  to  give  such  evidence  in  action  brought  to  recover  the  debt  —  auction  to  set 
ct^de  release  cannot  thereafter  be  maintain^,  ]  All  controversies  respecting 
the  subject-matter  of  a  litigation  must  be  determined  in  one  action,  and 
if  the  defense  of  fraud  in  obtaining  a  release  be  not  set  up  in  the  action 
brought  for  the  debt,  and  in  which  such  release  is  pleaded  in  bar,  an  action 
to  set  aside  such  release  for  fraud  cannot  be  maintained. 

Dahbhan  v.  Schulting 50 

TBATTD  —  Release  obtained  by  —  avoided  by  proof  <^  fraud.  ]  Fraud  invali- 
dates all  instruments,  however  solemn ;  and  the  effect  of  a  release  pleaded 
in  an  answer  to  an  action  prosecuted  for  the  debt,  may  be  avoided  by  proof 
that  it  was  fraudulently  procured.    Dambman  v.  Schulting 50 

Qua/rantor  may  prode  fraud  in  prinxsipal  a«  a  defense  to  his  liability. 

See  Putnam  v.  Schuyler 166 

Promissory  note  procured  by  —  wh^m  fra/ud  a  defense  against  bona  fide 

holder. 

See  Penton  v.  Kobinbon 253 

Action  for — tolien  counter-claim  inadmissible  in  —  evidence  —  acts  and 

sayings  of  either  of  two  parties  jointly  guiUy  of  fraud,  admissible. 

See  Miller  v.  Barber 802 

When  material  issue  in  action  to  recover  value  of  goods  sold,  when  sale 

was  induced  byfrmtd. 

See  KEiDv.  Martin 590 

Authority  to  act  in  name  of  firm  obtained  by — when  fraud  no  defense. 

See  Merchants'  Bank  of  Canada  v.  Holland 420 

Contract  obtained  by  —  rcTnedy  of  party  dqfranided. 

See  Van  Liew  v.  Johnson 415 

FBAUDULENT  AQiREEMXXTT ^  Agreement  to  pay  individual  debts  of 
'partner  with  partnership  assets  —  whenfra^ulent  as  against  creditors. 

See  Leslie  v.  Kugg 410 

Eemedy  of  party  defrattded. 

See  Van  Liew  v.  Johnson 415 

FBAUi>Ul4ENT  CONCEALMBNT  —  Of  facts,  by  which  party  is  induced  to 
accept  bill  of  exchange — liability  for. 

See  March  v.  First  Nat.  Bank 466 

FBAUDULENT  COmTETANCE  —  ^8^  by  sheriff  instead  of  receiver— 
when  proper. 

See  Kennedy  v.  Barandon 642 

GTTABANTEE  —  When  personal.']  The  defendant  guaranteed  the  payment 
of  a  certain  bond  and  mortgage  **  to  Arthur  Childs,  the  present  owner  and 
holder  of  said  bond  and  mortgage,  his  executors  and  administrators;"  hMy 
that  the  guarantee  was  a  personal  one  confined  to  Childs,  his  executors  and 
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administrators,  and  that  the  assignee  of  the  bond  and  mortgage  could  not 
maintain  an  action  thereon.     Smith  «.  Starr 123 

G-u/irarUor  may  prove  fraud  in  his  principal  ae  a  dtfenee  to  his  UabiUly^ 

hut  not  invaiidity  of  instrument  or  iruMpacity  of  las  principal. 

5fea  Putnam  «).  Schuyler.. 166 

HBTTlfl  —  Meaning  and  e^ect  of  use  of  word  "^^  heirs?' 

See  Thurbbr  v.  Chambers 721 

When,  cannot  maintain  a^Uonfor  construction  ofwiU. 

See  Chipman  v.  Montgomery 739 

HEIBS  AND  T>EVlSEE&  —  Aeiion  against^  to  enforce  payment  of  claim 
ovt  of  real  estate  of  deceased  debtor  —  When  may  be  joined  as  parties  defendant.  ]  1. 
In  an  action  brought  to  recover  payment  of  a  claim  out  of  real  estate  belong- 
ing to  the  estate  of  a  deceased  debtor,  heirs  at  law  and  devisees  may  be  prop- 
erly joined  together  as  parties  defendant,  if  the  complaint  allege  that  the  real 
estate  which  passed  to  the  heirs  at  law  is  insufficient  to  satisfy  the  claim;  and 
in  such  case  the  jud^ent  may  be  so  framed  as  to  direct  that  the  estate  which 
descended  to  the  heirs  at  law  be  first  exhausted. 

The  fact  that  a  disputed,  litiantted  claim  remains  in  the  hands  of  his  exec- 
utors, does  not  prevent  a  creditor  from  proceeding  against  the  heirs  and 
devisees  of  the  deceased.  The  fact  that  subsequently  to  the  commencement 
of  proceedings  against  the  heirs  and  devisees,  the  executors  recovered  judg- 
ment in  the  matter  thus  in  litigation,  and  sales  were  had  thereunder,  m 
partial  satisfaction  thereof,  does  not  defeat  the  proceedings. 

Rockwell  v.  Geery 606 

2. Judgment  against  executors  —  effect  cf,  in  such  aetion.'\  If  a  judg- 
ment is  recovered  against  executors  it  has  the  effect  of  reducing  to  the  amount 
of  such  judgment  the  claim  against  the  deceased  when  it  is  sought  to  be  sat- 
isfied out  of  real  estate  in  the  hands  of  his  heirs  and  devisees,  although  such 
claim  may  be  proved,  in  the  proceeding  against  the  heirs  and  devisees,  to 
exist  for  a  greater  amount  than  the  judgment  The  true  basis  of  appor- 
tionment in  such  cases,  is  the  value  of  the  respective  pieces  of  real  estate 
at  the  time  of  the  death  of  the  testator.    Id. 

SlOiHW AY  — Dedication  depends  on  user—\  R.  8.,  501,  fl.sub.S  —  Order 
of  commissioners  as  to  road  being  used  as  highway  for  mare  than  twenty  years  — 
when  not  conclusive  as  to  person  claiming  highway  is  a  private  road. 

See  Cole  v.  Van  Keuren 262 

Legislature  has  power  to  locate  and  open^  tnthoui  instrumentality  of  eom^ 

missianers. 

See  People  ex  rel.  Kilmer  v.  McDonald 187 

HUSBAND  AND  WiFK  — Services  of  wife  belong  to  husband  and  he  aUme 
can  sue  for  them. 

See  Beau  v.  EIiah. 171 

INADSaXXATE  DAMAGES  —  Remedy  for. 

See  Carpenter  v.  Beare 509 

INDECENT  EXPOSUBE  —  Indictment  for — when  joint  conviction  mt^  be 
had  —  whai  is  '  *  pMic  place.'' 

See  People  ex  rel.  Lbb  v.  Bixby 686 

INDIAN  RESEBVATION  —  Cutting  and  removing  timber  from  -—  when 
iUegal. 

See  Seneca  Nation  op  Indians  v.  Hammond 417 

INDICTMENT  —  Perjury  committed  on  exaininaOon  before  fire  marshal — 
when  may  be  charged  in  different  ways  in  different  courUs.'^  1.  The  plaintiff  in 
error  was  convicted  of  perjury,  committed  by  him  m  the  course  of  his 
examination  before  the  fire  marshal  of  the  city  of  New  York.  The  indict- 
ment  contained  two  counts,  one  alleging  perjury  in  the  oral  testimony  gJYen 
before  the  fire  marshal,  and  the  other  alleging  perjury  in  swearing  to  an  ufida^ 
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vit  before  that  officer,  contaming,  in  substance,  the  same  allegations.  ffeUL 
that  the  indictment  was  good.  Though  different  felonies  cannot  be  charged 
in  different  counts,  yet  the  same  felonv  may  be  charged  in  different  ways  in 
different  counts,  to  meet  the  facts  of  the  case.     Harius  v.  People 1 

2.  Variance — when  jwt  fatal.]    The  second  count  of  the  indictment 

charged  the  plaintiff  in  error  with  having  sworn  falsely  in  his  affidavit,  '*of 
and  concerning  several  necessary  and  material  matters  contained  therein,  in 
substance  ana  to  the  effect  following,  that  is  to  sav,"  etc.  The  affidavit  set 
out  in  the  indictment  stated  that  there  were  on  the  premises  60,000  cigars, 
while  the  affidavit  produced  upon  the  trial  stated  that  there  were  66,000 
thereon.  Held^  that  the  variance  was  not  fatal;  that  where  an  oath  is  set  out 
"  in  substance  and  to  the  effect  foUowmg,"  a  literal  copy  is  not  required.     Id, 

Pbr  perjury  in  making  affldatit  anneased  to  dam  against  mum/dpai 

GorporaUon  —  what  must  be  a^wrrtd  in. 

See  Obtner  v.  People 828 

Setting  liquor  toiUwut  license — indictment  need  not  state  name  of  street  or 

number  of  house  where  offend  wa»  committed^ 

See  Schwab  v.  People 620 

IVhen  deemed  abandoned  by  removal  of  ease  from  General  Sessions  to 

Special  Sessions. 

See  People  ex  bel.  Walker  v.  Special  Sessions 441 

INDOBSEB  AND  1KD0>SUSEE  —  Authority  to  indorse  note,  which  is 
unknown  to  holder —  liaJbiUty  to  bona  fide  holder  where  authority  is  exoeeded. 

See  HoTCHKiss  v.  English 860 

Indorser  —  when  discharged  by  extension  of  time  of  payment. 

See  Beard  V.  Boot 366 

GoUateral  security  —  improper  disposition  of — burden  of  proof. 

See  VosB  v.  Y ulee 628 

Indorser  —  when  liable  on  altered  note. 

See  Nat.  State  Bank  v.  Rising 798 

INPANT  —  Statute  of  limitations  — %  110  of  Code  inappUeable  to  parol  ratifi- 
cation of  contract  of —  When  cause  of  action  arises  on  contract  of 

See  Halset  v.  Reid 777 

INJUNCTION'  —  W^ien  granted  at  suit  of  bondholders^  to  prevent  railroad  com- 
pany from  diverting  property.]  1.  This  action  was  brought  by  the  holders  of 
certain  raUroad  bonds,  secured  by  a  mortgage — which  provided  that  all 
property  subsequently  acquired  by  the  company  should  become  part  of  the 
property  covered  thereby  —  to  restrain  the  fraudulent  diversion  of  certain  iron 
rails  (subsequently  acquired  by  the  company),  under  a  resolution  of  the 
board  of  directors  authorizing  one  of  the  trustees  of  the  mortgage  to  sell, 
pledge  or  dispose  of  the  same,  for  the  purpose  of  raising  money  to  meet  past 
and  future  estimates  for  the  construction  account  of  the  extension  of  the 
road.  Held,  that  the  plaintiffs  were  entitled  to  maintain  the  action,  and  that 
a  temporary  injunction  was  properly  granted  therein. 

Weetjen  v.  St.  Paxil  and  Pacific  R  R.  Co 529 

2.  Part  of  the  iron  had,  before  the  commencement  of  this  action,  been 

pledged  with  firms,  of  which  the  said  trustee  was  a  member,  to  secure 
advances  made  thereon  to  the  road.  Held,  that  the  knowledge  of  the  trustees 
was  the  knowledge  of  the  firms,  and  that  they  could  not  claim  to  hold  the 
iron  as  bona  fide  purchasers  without  notice.    Id. 

8. When  refused  on  account  of  laches  in  applying  for.]    The  charter  of 

the  defendant  (chap.  269  of  1857,  as  amended  by  chap.  84o  of  1862),  author- 
ized the  board  of  trustees  to  declare  vacant  the  place  of  any  trustee  who 
should  refuse  or  neglect  to  attend  six  regular  meetings.  At  a  meeting  of  the 
board  held  August  5th,  1863,  a  resolution  was  passed  declaring  the  place  of 
the  plaintiff  vacant,  for  not  attending  six  regular  meetings.  He  bad  then 
been  absent  from  three  successive  meetings,  and  from  that  time  until  Mav 
18th,  1874,  he  never  attended  a  meeting  or  claimed  to  act  as  a  trustee.    This 
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suit  was  commenced  to  restrain  the  defendant  from  preventing  him  from  act- 
ing as  such  trustee,  and  from  filling  his  place  in  the  board.  Eeid^  that  he 
had  slept  too  long  on  his  rights,  if  he  had  any,  to  justify  the  granting  of  a 
temporary  injunction. 

Van  Ranst  v.  N.  Y.  Collegb  of  Veterinary  Surgeons 620 

4. To  restrain  parrty   from   proceeding  in  action  —  whsn   improperly 

granted.^  In  1870  the  W.  and  P.  R.  R  Co.  executed  a  mortgage  upon  their 
road  for  $125,000  to  the  Union  Trust  Company,  as  trustee.  In  1872,  desir- 
ing to  increase  their  funded  debt,  another  mortgage  for  $175,000,  described 
as  a  first  mortgage,  was  executed  to  the  appellant,  the  company  intending  to 
take  up  the  $125,000  mortgage.  This  project  failed,  ns  some  of  the  holders 
of  the  first  bouds  refused  to  surrender  them.  Subsequently  the  property  of 
the  road  was  sold  under  a  judgment  and  a  new  company  organized.  An 
action  was  then  commenced  by  the  appellant,  the  trustee  of  the  second  mort- 
gage, to  foreclose  it,  the  new  road  and  the  Union  Trust  Company  being  made 
parties  to  the  suit.  The  plaintiff,  the  holder  of  some  of  the  bonds  issued 
under  the  second  mortgage,  applied  for  and  obtained  an  injunction  restrain- 
ing the  appellant  trom  proceeding  in  that  action  until  he  procured  the  surren- 
der of  all  the  bonds  issued  under  the  first  mortgage.  Hdd^  that  the  injunction 
was  improperly  granted  and  should  be  vacated.    Wait  «.  Wkller 626 

5. When  the  public  only  can  apply  for.]    Chapter  160,  Laws  of  1873, 

confers  upon  the  corporation  thereby  created  the  right  to  extend  its  tracks 
to  the  North  river  at  the  foot  of  Christopher  street. 

Chapter  301,  Laws  of  1873,  did  not  confer  upon  the  plaintiff  any  exclusive  ^ 
rights,  nor  did  it  confer  upon  it  the  power  or  auty  of  interfering  to  protect 
the  public  interest  either  in  behalf  of  the  city  or  of  the  general  public.  If  the 
defendant  had  no  right  to  run  its  tracks  to  the  foot  of  Christopher  street,  the 
public  alone  could  interfere  to  restrain  it  by  injunction,  unless  the  defend- 
ant had  actually  interfered  with  the  tracks  of  the  plaintiff  at  that  point,  or 
was  about  to  do  so. 

Christopher  and  Tenth  St.  R  R.  Co.  f>.  Cen.  Cross-town  RR  Co.,  630 

W/ien  granted  at  suit  of  stockholder  to  er^oin  corporatMnfrom  Prantferring 

its  property. 

See  Kelly  tj.  Mariposa  Land  and  Mining  Co 632 

Restraining  use  of  firm  name  and  mojiagrams — when  granted. 

See  Devlin  v.  Devlin 651 

INdUEST  —  Order  opening  and  directing  costs  to  abide  event  —  when  plaintiff 
not  entitled  to  costs  if  Jie  recover  less  than  fifty  dollars. 

/See New©.  Anthony 52 

INSOLVENT  D^iBTO'R  — Discharge  of  from  imprisonment— ptOUoation  ef 
notice  necessary  to  give  jurisdiction. 

See  People  ex  rel.  Lewis  v.  Daly 641 

INSXTRANCE  —  Breach  of  ioarranty  must  b4  pleaded.  ]  1.  In  order  to  avoid  a 
policy  of  insurance  on  the  ground  of  a  breach  of  warranty,  such  breach  should 
be  pleaded.    Boos  v.  World  Mdt.  Life  Ins.  Co 133 

2.  Policy  —  when  avoided  by  sale  of  property.]    This  action  was  brought 

upon  a  policy  of  insurance,  issued  by  the  defendant,  which  contained  a  clause 
providing  that  "  if  the  property  be  sold  or  transferred,  ftr  any  change  take 
place  in  title  or  possession,  except  in  case  of  succession  by  reason  of  the 
death  of  the  assured,  whether  by  legal  process  or  judicial  decree  or  voluntary 
transfer  or  conveyance,  »  ♦  *  the  policy  shall  be  void."  After  the  issa- 
mg  of  the  policy,  the  plaintiff  conveyed  the  property  insured  thereby  to 
mnn  &  Weaver,  who  held  a  mortgage  thereon,  by  whom  an  agi-«ement  was 
executed,  giving  to  the  plaintiff  possession  of  the  property  for  one  year,  and 
also  the  option  to  pay  $13,500  during  said  time,  *'  as  a  consideration  for  the 
reconveyance.  If  payment  not  made,  said  property  is  to  become  fuUy 
vested ''  in  Winn  &  Weaver  Held^  that  the  transaction  was  a  sale,  and  not 
a  mortgas:e,  and  that  the  policy  was  avoided  thereby. 

Tatham  17.  Commerce  Ins.  Co 136 
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8. PoUcy  —  when  not  invalidated  by  middeof  insured.]    In  an  action 

upon  a  policy  of  insurance  taken  out  upon  the  life  of  a  husband,  for  the 
benefit  of  his  wife,  the  suicide  of  the  insured  is  not  a  defense  where  there  is 
no  stipulation  to  that  effect  in  the  policy. 

The  expression,  in  a  policy  of  life  insurance,  "in  the  known  violation  of 
the  law  of  any  State,"  cannot  be  construed  to  include  suicide. 

Patrick  v.  Excelsior  Life  Ins.  Co 263 

4. Policy— poioer  of  gefleral  agent  to  waive  conditions  in,]   A  general 

agent  of  an  insurance  company  may  waive  the  performance  of  a  condition 
inserted  in  the  policy  for  the  benefit  of  the  company. 

Van  Allen  v.  Farmers'  Joint  Stock  iNa  Co 413 

6. Parol  waiver  of  conditions,  toJien  policy  in  terms  provides  for  written 

waiver  only.]  A  parol  waiver  of  a  condition  in  a  policy  is  good,  notwith- 
standing a  provision  in  the  policy  that  nothing  but  a  written  agreement, 
signed  by  an  ofiicer  of  the  company,  shall  have  that  efiect.    Id. 

6. Evidence.]    A  poUcy  of  insurance  is  properly  admitted  in  evidence 

in  an  action  brought  to  recover  thereon,  although  the  application  therefor  is 
not  produced.    Cushhan  v.  U.  S.  Life  Ins.  Co 783 

7.  Evidence —  conversations  between  witness  and  administrator.]  A  con- 
versation had  between  a  witness  and  the  administrator  of  a  deceased  person, 
prior  to  such  decease  and  the  administrator's  appointment,  in  regard  to  such 
deceased  person,  is  not  admissible  in  evidence  in  an  action  brought  to  recover 
upon  a  policy  of  insurance  issued  upon  the  life  of  the  deceased.    Id. 

8.  Statements  contained  in  application  for  poUcy — when  must  be  shown 

fraudulent.]  Where  the  papers  show  that  the  understanding  of  the  parties 
was  that  the  statements  contained  in  an  application  for  insui^ance,  were  not  to 
be  regarded  as  warranties,  but  representations  only,  it  is  necessary,  in  order 
to  establish  the  invalidity  of  the  policy,  to  show  that  such  statements  are 
fraudulent  or  untrue  in  a  material  matter.     Id. 

9.  Warranty  —  wh^U  is.]    A  warranty  is  a  statement  on  the  literal 

truth  of  which  the  validity  of  the  policy  of  msurance  depends.    Id. 

10.  Power  of  agent  to  waive  conditions  of  policy.]    A  general  agent  of  an 

insurance  company  may  waive  payment  of  the  premium  when  due  and 
thereby  bind  the  company.  The  existence  and  validity  of  the  ctmtract  being 
conceded,  an  agent  may  waive  or  disregard  conditions  therein  without  destroy- 
ing its  vitality.    Shear  v.  Phoenix  Mut.  Life  Ins.  Co 800 

INTEREST —  When  action  for,  cannot  be  maintained.]  A  creditor  who  has 
received  the  principal  debt  as  such  in  full,  cannot  thereafter  maintain  an 
action  for  interest.    Tenth  Nat.  Bank  v.  Mayor 429 

INTOXICATING  UCITJOBS  —  Action  against  vendor  of  under  chap.  646, 
1878 — wh^en  does  not  He. 

See  Hayes  v.  Phelan 788 

JOINT-STOCK  C!0M:PAN1E3-' Individual  UabOUy  of  members  of— When 
treated  as  pa/rtn&rships.]    1.  In  the  absence  of  any  legislation  regulating  the  lia- 
bUitv  of  members  of  voluntary  joint-stock  companies  or  associations,  thej^are  . 
to  be  treated  as  partnerships,  and  the  members  are  individually  liable  for  the 
debts  of  the  association.    Moore  v.  Brink 402 

2.  I^ht  of  credit&rs  to  sue  stockholders  individually.]    By  the  provisions 

of  chapter  258  of  the  Laws  of  1849,  as  amended  by  chapter  158  of  the  Laws 
of  1853,  the  right  to  sue  the  members  or  stockholders  individually,  after  judg- 
ment and  execution  against  the  company,  is  reserved  to  its  creditors.    Id. 

3.  If  one  of  the   members  die,  the  creditor  must  first  pursue  his 

remedy  against  the  survivors.    Id, 

JUDGMENT  —  Lien  of  as  against  subsequent  mortgage  —  purchase-money 
mortgage  — party  advancing  money  to  pay  for  land  under  an  agreement  that 
it  shmdd  be  secured  by  mortgage  thereon.]  One  Reese,  who  held  a  contract  for 
the  purchase  of  certain  land,  applied  to  the  plaintiff,  whom  he  abready  owed 
$500,  for  a  loan  of  $500  more,  to  enable  him  to  pay  up  his  contract,  agreeing 
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to  secure  the  whole  amount,  $1,000,  by  a  mortgage  to  be  executed  upon  the 
land  as  soon  as  it  was  conveyed  to  him.  The  da^  after  the  land  was  conveyed 
to  Reese  he  deposited  the  deed  with  the  plaintiff  to  hold  as  security  for  the 
$1,000,  and  about  a  year  afterward  executed  a  mortgage  to  him  for  that 
amount.  The  mortgage  and  deed  were  recorded  the  same  day.  Prior  to  the 
date  of  tlie  conveyance  to  Reese,  one  Adams  had  recovered  a  judgment 
against  Reese.  Ileld  (1),  that  as  to  the  $500  advanced  for  the  purchase  of  the 
land,  the  lien  of  the  mortgage  was  prior  to  that  of  the  judgment;  (2),  that  as 
to  the  prior  debt  of  $500,  included  in  the  mortgage,  the  judgment  was  entitled 
to  priority.    Rayv.  Adaics 333 

In  action  against  receiver  pera(maUy — when  may  be  amended  on  appeal 

90  ae  to  be  against  dtfervdant  cul  receiver  only. 

See  Camp  v.  Babney 373 

In  action  to  recover  value  of  goodi  edd,  where  sale  was  induced  by  fraud 

—  when  not  deemed  to  have  been  recovered  on  contract. 

See  Reid  v,  Martin 590 

Action  to  set  off  debt  against  —  when  cannot  be  maintained. 

See  BuTLBB  v.  Wehlb 54 

Against  foreign  corporation  —  binds  only  its  property  within  this  State — 

Provisions  of  Code  as  to  entry  of  apply  to  foreign  corporations. 

See  Babnbtt  v.  Chicago  and  L.  H.  R.  R  Go 114 

Arbitration^  pendim  appeal  from,  of  matters  determined  by  —  effect  of. 

See  Baldwin  v.  Barrett 119 

In  ^ectment  —  who  bound  by. 

See  Thompson  v.  Clark 164 

Against  obligee  in  bond  of  indemnity — when  only  prima  fade  evidence. 

See  Chapin  v.  Thompson 779 

Conclusive  as  to  matters  ac^judicated  —  When  not  invalidated  by  neglect  to 

enforce  right  by  writ  of  possession. 

See  Gaoobr  v,  Lansing 812 

On  rtferee's  report  as  to  amount  due  in  foreclosure  action  —  how  irregu- 
larity in,  corrected — remedy,  where  referee  was  not  duly  appointed  by  judgment 
to  make  sale. 

See  Walbridgb  v.  Jambs 793 

Notice  of  entry  of  required  by  §  848  of  Code  before  commencement  cf 

action  upon  undertc^ng —when  suffieient. 

See  Rogers  v.  SghmersahL 6S3 

JUDICIAL  ACTS  —  Justice  of  peace  — when  not  Udble  in  action  for  false 
imprisonment  for  issving  warrant  on  defective  affidavit. 

See  Harrison  v.  Clark 685 

TUBJSDlCnON  —  Cf  J^ate  court  of  action  by  United  States  to  recover  unpaid 
duties.]  1 .  Where  an  action  is  broup;ht  in  a  State  court  by  the  United  States  for 
the  recovery  of  duties  unpaid  on  imported  goods,  the  primary  object  of  the 
action  ^ing  not  simply  to  execute  the  laws  of  the  United  States  but  to 
collect  a  debt  by  enforcing  an  obligation  due  to  it,  the  court  has  jurisdiction 
of  the  cause  of  action. 

Whether  a  State  court  can  entertain  an  action  brought  simply  to  enforce  the 
laws  of  the  United  States  not  decided.    United  States  v.  Graff 684 

2.  The  principle  of  implied  contracts  is  applicable  to  the  payment  of 

duties  under  the  United  States  internal  revenue  statutes.    Id. 

-  Of  action  against  foreign  corporation. 

See  Coffin  v.  Chicago  and  Northern  Pacific  CoNSTBUcnoir  Co.,  625 

Discharge  of  imprisoned  debtor — publication  of  notice  necessary  to  gvoe 

jurisdiction. 

See  People  ex  rbl.  Lewis  v,  Dalt 641 

Execution  issued  by  justice  of  the  peace — need  not  show  on  its  faee  that 

justice  hod  jurisdiction. 

SeeFmLDv.VASausR 349 


Digitized  by 


Google 


INDEX.  857 

jnSTICB'S  OOTTBT—  TUle  to  land ^ when  not  brought  in  question.]  1. 
Where,  in  an  action,  a  deed  is  put  in  evidence  for  a  collateral  purpose,  it  does 
not  bring  in  question  the  title  to  land.    Clow  t?.  Van  Loan 184 

2.  Complaint  —  duty  of  jusOee  to  aUoic  amendment  of.  ]    In  a  proper 

case  the  statute  (Code,  §  64,  sub.  11)  makes  it  the  imperative  duty  of  a  justice 
to  grant  an  amendment  upon  proper  terms.  The  word  **  may  "  In  the  statute 
means  *'  shall."    Wood  ®.  Shultis 809 

3.  Execution  —  need  not  fihow  on  its  face  jurisdiction.]    An  execution 

issued  by  a  justice  of  the  peace  who  has  general  jurisdiction  to  issue  execu- 
tions in  his  court,  need  not  state  facts  necessary  to  give  the  justice  juris- 
diction of  the  action  in  which  the  judgment  upon  which  it  is  issued  is 
entered.    Fibld  v,  Parker 342 

J  UBTUriCATION'  —  Of  suretiea  in  undertaking  on  appeal  —  how  waived. 

See  GopsiLL  v.  Decker 625 

LACHES —  WTien  injunction  refused  on  account  of. 

See  Van  Ranst  «.  N.  Y.  College  of  Veterinary  Surgeons 620 

Betaxation  of  costs — motion  for^  deToed  on  ground  of. 

See  Penfield  v.  James.   69 

LANDLOBB  AND  TENANT  —  When  landlord,  and  not  tenant,  liable  for 
dangerous  condition  of  demised  premises.  ]  1.  The  owner  of  propertjr  which  is  in 
a  dangerous  condition  when  it  is  leased,  is  responsible  for  iniuries  resulting 
to  a  third  person  by  reason  of  such  owner*s  failure  to  put  the  property  in 
proper  condition.    Whalen  v.  Gloucester 24 

2. 1860,  chap.  345  —  when  tenant  cannot  surrender  premises  and  refuse  to 

pay  rent.]  A  tenant  who,  by  his  lease,  agrees  to  make  all  necessary  repairs, 
cannot  surrender  the  possession  of  the  premises  and  refuse  to  pay  rent,  on 
the  ground  that  the  walls  of  the  house  were  unusually  damp,  and  that  in  con- 
sequence thereof  his  family  became  and  remained  sick  for  some  time. 

Truesdell  v.  Booth 100 

3.  Lease  —  extension  of —  surrender  of —  wha;t  constitutes.  ]    This  action 

was  brought  to  recover  rent,  alleged  to  be  due  upon  a  sealed  lease,  whereby 
the  defendant  leased  of  the  plaintiff  certain  premises  for  the  term  of  three 
years  from  January  1,  1869,  with  the  privilege  of  three  years  more,  after  the 
termination  of  the  first  term.  The  defendant  entered  and  occupied  the 
premises  for  fifteen  months ;  he  then,  having  paid  the  rent  to  that  date,  left 
the  premises,  one  Kinny  being  in  possession  with  plaintiff*s  knowledge.  Kinnv 
continued  to  occupy,  paying  rent  to  the  plaintiff  till  May  8, 1872,  when  he  left, 
delivering  the  key  to  the  plaintiff,  who  accepted  it  and  subsequently  rented  a 
portion  of  the  premises.  Held  (1),  that  tlie  holding  over  of  Kinny  did  not 
constitute  an  election  on  the  part  of  the  defendant  to  extend  tbe  term;  (2),  that 
accepting  the  key  and  re-renling  the  premises  was  a  surrender  and  termina- 
tion of  the  lease,  at  least  from  the  time  of  the  re-renting,  if  not  from  the  time 
of  accepting  the  key.     Moore  ©.  McCarthy 261 

4  Tenancy  from  month  to  month  —  when  created  —  7vo  notice  required 

for  terminaMon  of]  Under  a  lease  providing  that  the  term  of  letting  and 
hiring  is  for  one  month  only,  and  will  expire  at  noon  on  the  first  day  of  the 
following  month,  a  tenancy  from  month  to  month  is  created,  and  neither 
party  is  bound  to  give  any  notice  to  the  other  in  order  to  terminate  it. 

Gibbons  v.  Dayton 451 

CouTUer-cUum  in  action  for  rent  —  when  damages  for  breach  of  contract 

by  landUn'd  may  be  set  up  as. 

See  Walker  v.   Shoemaker 579 

LABCENY — Possession  of  property  obtained  by  causing  owners  to  send  it  to 
Jietitiotis  persons — hearsay  evidence  as  to  existence  of  persons  daimed  to  be 
ficHtUms. 

See  Wiggins  v.  People 640 

Obtaining  property  by  artifice  —  when  constitutes  larceny. 

See  Weyman  v.  raoPLE 611 

Hra— Vol.  IV.         108 
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LATERAL  8TJPP0BT —  Whsn  owner  of  adjoimng  lands  estopped  from 
asserting  right  to —  Effect  €f  deed  with  habendum  **  to  the  uses  and  purposes  "  of 
a  raUroad.]  The  plaintiff  conveyed  certain  land  to  the  defendant,  "  for  mate- 
rials," "  to  have  and  to  hold  *  *  *  to  the  uses  and  purposes  of  said  rail- 
road, and  for  no  other  or  different  purpose."  It  was  understood  by  the  par- 
ties that  a  part  of  the  land  was  taken  as  a  source  from  which  "to  obialn 
material  for  other  portions  of  tlie  railroad.  By  reason  of  the  excavation 
made  for  that  purpose  on  such  part,  the  other  land  of  plaintiff  was  deprived 
of  its  lateral  support,  and  slid  into  the  excavation.  Hdd^  in  an  action 
brought  to  recover  damages  sustained  by  plaintiff  by  reason  of  such  slide, 
that  she  was  estopped  from  claiming  the  right  to  the  lateral  support  by  her 
deed,  which  contemplated  the  use  made  of  the  land  by  the  defendant. 

Ludlow  v,  Hudson  River  R.  R.  Co 239 

T.TgAflia  —  Accepting  key  of  leased  premises,  and  re^renting  them — when  con- 
stitutes a  surrender  of  lease — EasUmsium  of  lease — what  does  not  eonstitttte. 

See  MooMS  «.  McCarthy 261 

Cf  armories  in  city  of  New  York — wh^en  city  may  show  fraud  between 

lessor  and  public  officials  as  a  defense  —power  of  supervisors  to  make. 

See  Fallon  v.  Mayor 583 

Ford  v.  Mayor 687 

When  instrument  constitutes  a  sale,  and  not  a  lease,  of  dower  interest — 

State  Constitution,  art.  1,  §  14. 

See  Rutherford  d.  Grahaic 796 

LEGACY  —  When  does  not  lapse  by  death  of  legatee — distinction  between  post- 
ponement of  payment  for  benefit  of  estate  and  such  postponement  with  reference  to 
situation  of  legatee.']  1.  When  the  circumstances  and  condition  of  the  legatees, 
and  the  circumstances  of  the  estate  and  of  the  devisee,  show  tliat  the  time 
given  for  the  payment  of  legacies  was  designed  for  the  benefit  of  the  estate, 
and  not  with  reference  to  the  circumstances  or  situation  of  the  legatees, 
the  legacies  do  not  lapse  by  reason  of  the  death  of  the  legatees  before  the 
time  of  payment.    Loder  v.  Hatfield 36 

2. Action  for  sate  to  pay  legacies  —  statute  of  linUtaUons.l    An  action  for 

the  purpose  of  having  a  sale  decreed  by  a  court  for  the  payment  of  legacies, 
is  an  equitable  action,  and  must  be  brought  within  ten  years  after  the  cause 
of  action  accrued.    Id. 

3.  In  Ueu  of  dower.]  A  legacv  in  lieu  of  dower  abates  like  other  lega- 
cies, and  is  not  a  charge  upon  the  real  estate,  but  is  only  entitled  to  a  prefer- 
ence in  payment  from  the  personal  estate  over  other  legacies. 

8ANFORD  t?.  Sanford 758 

Oift  over  to  second  legatee  —  when  valid. 

See  Bell  v.  Warn 406 

LBGISLAt  u  jkE  —  Poioer  of  to  authorize  issue  cf  town  bonds  in  aid  ef  private 
eorporation. 

See  Wbismer  v.  Village  of  Douglas 201 

LEX  LOCI  QOTSTSnSUkffnjS-- Promissory  note  dated  and  payable  in  foreign 
State — when  not  usurious. 

See  Agricultural  Nat.  Bank  v.  Sheffield 421 

LIBEL — In  dvil  action  —  motive  immaterial — truth  of  allegations  complete 
defense  —  otherwise  in  criminal  prosecutions.]  The  constitutional  provision 
(§  8,  art.  1)  that,  in  cases  of  libel,  "if  it  shall  appear  to  the  Jury  that  the 
matter  charged  as  libelous  is  tnie,  and  was  published  with  good  niotives  and 
for  justifiable  ends,  the  party  shall  be  acquitted,"  applies  only  to  criminal 
prosecutions. 

In  civil  actions,  where  the  truth  of  the  alleged  libel  is  pleaded  in  justifica- 
tion, it  may  be  proved  as  a  complete  bar  to  the  suit.  In*  such  cases  the 
motive  with  which  the  publication  was  made  is  not  material.  The  rule  is 
the  same  in  slander  cases.    George,  the  Count  Joannes,  9.  Jennxnos 66 
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UEK—  When  Hen  of  mortgage  is  mperior  to  that  of  prior  judgment. 

/S^  Ray  «.  Adams 832 

Mortgage — equities  between  mortgagees  —  how  fa/r  subsequent  purchaser 

bound  by. 

See  Grbene  v.  Deal 703 

LIFE  ESTATE—  When  created  by  wiU — when  court  has  power  to  appoint 
trustee  for  protection  of  tenants  for  life  and  remaindermen. 

See  Livingston  f>.  Mubbay 619 

LIS  PENDENS — Who  affected  by.]  A  lis  pendens  only  relates  to  and  affects 
voluntary  alienations  of  property  pending  a  suit  in  respect  to  it,  by  or  from 
the  defendaiit  therein,  and  in  no  way  anects  independent  parties  asserting 
adverse  rights  in  respect  to  it.    Becker  v.  Howard 859 

j^otice  of  in  action  of^feetment — who  bound  by. 

See  THOBfPSON  v.  Clark 164 

IKAINTENANCE  —  Conditions  in  mortgage  for  support  of  mortgagee  —  when 
waited. 

See  Morrison  v.  Morrison 410 

MALICE  —  Wlien  impUed  in  action  for  ^nder — when  denial  of  is  immaterial. 

See  Harwood  v.  Keech 882 

MANDAMirS — To  town  auditors — effect  of  adjournment.]  Where,  after 
the  adjournment  of  a  board  of  town  auditors,  an  order  is  granted  requiring 
them  to  show  cause  why  a  mandamus  should  not  be  allowed  to  compel  them 
to  allow  a  claim  of  the  relator,  the  adjournment  will  prevent  the  enforcement 
of  the  peremptory  writ  against  the  members  thereof ;  but  where  such  writ 
will  lie,  it  may  issue  to  be  enforced  at  the  next  lawful  meeting  of  the  board. 
People  ex  rel.  Wells  v.  Board  op  Audit 94 

ICANUFACTURE — Contract  for  manufa/sture  cf  tent  —  when  not  wUMn 
statute  of  frauds  —  when  right  of  action  for  price  accrues. 

See  HiOGiNs  v.  Murray 565 

M  A RKET-PBICE — How  proved.]  The  market-price  of  goods  is  proved  as 
well  by  evidence  of  what  they  could  be  bought  for,  as  by  actual  sales. 

Harrison  v.  Glover 121 

MAJUEUAGE  —  When  wUl  revoked  by. 

See  Lathrop  v.  Dunlop , 218 

MAKKTED  WOMAN —  Services  of  belong  to  husband,  and  he  alone  can  sue 
for  them.]  1.  The  plaintiff",  a  married  woman,  living  with  and  keeping  house 
for  her  husband,  took  care  of  her  mother  and  sister,  who  were  sick  at  the 
house  of  defendant,  who  promised  to  pay  her  for  her  services.  Held,  in  an 
action  brought  by  her  to  recover  for  such  services,  that  she  was  properly 
nonsuited;  as  her  services  belonged  to  her  husband,  he  alone  could  maintain 
the  action.    Beau  v.  Eiah • 171 

2.  Contract  by  —  when  intention  to  charge  the  same  upon  her  separate 

estate,  must  be  (depressed  in.]  Where  a  contract  made  by  a  married  woman  is 
not  for  the  benefit  of -her  separate  estate,  she  is  not  liable  thereon  unless  the 
intention  to  charge  the  same  be  expressed  in  the  contract.    Weir  v.  Groat,  1 98 

8. Note  made  by,  jointly  with  hu^xind  —  when  charged  against  her  share 

of  payce^s  estate.]  In  1867,  appellant  and  her  husband  gave  their  joint  and 
several  promissory  note  for  $1,000,  payable  five  years  after  date,  with  inter- 
est, to  the  defendant's  testatrix,  her  heirs  or  assigns.  '  The  husband  died  in 
1871.  After  the  death  of  the  testatrix,  the  appellant  promised  her  executor 
to  pay  the  note.  Held,  that  the  amount  of  the  note  was  properly  charged 
against  the  appellant's  share  as  a  legatee  under  the  will  of  the  testatrix. 

Wallace  v.  Storry 791 

MASTER  AND  SERVANT  —  LidbiUty  cf  master  for  not  keeping  in  repair 
machinery  used  by  servant.]    It  is  the  duty  of  a  master  to  see  that  his  servants 
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shall  be  under  no  risks  from  imperfect  or  inadequate  machinery ;  and  he  is 
liable  for  any  injury  which  may  arise  from  his  neglect  to  keep  the  same  in 
repair,  as  well  as  for  any  imperfection  in  its  original  construction. 

Kimv.  N.  Y.  Cen.  aitoHud.  R.  R.  R.  Co 7C» 

lAabUUy  of  employer  for  laches  of  one  eoniraeior  by  which  another  is 

delayed  infulfiUng  contract. 

See  CouLTKK  «.  Board  of  Education 569 

MAYHEM  —  BiUng  off  lower  portion  of  ear — when  does  not  conetikUe  crime 
of —  Disabling  must  be  done  **  on  purpose  "  —  Statements  of  compiainarU — when 
inadmissible. 

See  BuBKE  v.  People 481 

MEASUBE  OF  BAMAaES : 

See  Damages. 

MECHANICS'  USN^When  personal  judgment  may  be  recovered  by  datm- 
ant.]  1.  When ,  during  the  pendency  of  an  action,  brought  for  the  foreclosure  of 
a  mechanics'  lien,  the  lien  expires  by  lapse  of  time,  a  personal  judgment  may 
be  recovered  by  the  claimant    Glacius  t^.  Black 91 

2. Cancellation  of  contract  by  owner  —  effect  of  on  rights  of  sub-contractor, ] 

The  plaintiflfo  furnished  certain  mnterials  used  by  one  Phillips,  in  erecting  a 
building  upon  land  belonging  to  the  defendant.  Brown,  and  received  an  oraer 
upon  her,  which  she  accepted,  to  be  paid  out  of  the  third  payment  to 
become  due  to  the  contractor,  Phillips.  Subsequently,  and  before  the  third 
payment  became  due,  Phillips  and  defendant.  Brown,  canceled  the  contract 
Afterward  plaintiffs,  in  ignorance  of  such  cancellation,  filed  a  mechanics*  lien 
under  the  act  of  1862  (p.  947),  for  the  enforcement  of  which  this  action  was 
brought.  Upon  the  trial,  the  plaintiffs  were  nonsuited.  Udd,  that  this  was 
error;  it  should  have  been  left  to  the  jury  to  decide  whether  the  contract  was 
canceled  in  good  faith,  and,  if  not,  how  much  was  due  upon  it 

Qy/sre^  whether  plaintiffs'  lien  would  be  affected  by  such  cancellation. 
Jenks  t».  Brown 128 

3.  When  relation  of  owner  and  contractor  does  not  exdst]     When  an 

owner  of  land  agrees  to  sell  it  to  another,  and  advances  him  money  with 
which  to  build  upon  the  premises  sold,  and.  after  completion  of  the  houses,  the 
builder  is  to  secure  the  purchase-price  and  the  advances  by  mortgage,  the 
relation  of  owner  and  contractor  does  not  subsist  as  between  the  parties, 
under  the  lien  act.  In  such  cases  the  person  who  agrees  to  purchase,  builds 
by  permission  of  the  owner,  and  the  property  is  chargeable  with  tlie  lien  until 
the  deed  is  actually  delivered,  without  regard  to  the  terms  of  the  contract  ot 
purchase.    Gates  f>.  Whitcomb 137 

4. Rensselaer  County  —  Exemption  of  public  buildings.]    Chapter  778  of 

the  Laws  of  1866  (p.  9),  establishing  a  mechanics'  lien  law  for  Rensselaer 
county,  was  not  repealed  by  chapter  558  of  the  Laws  of  1869,  as  amended  by 
chapter  194  of  the  Laws  ot  1870. 

QuasrCy  whether  the  exemption  from  the  lien  law  of  the  corporate  property 
of  a  municipality  used  for  a  public  use,  established  by  the  decision  of  Brinker- 
hoff  V.  Board  of  Education  (6  Abb.  [N.  S.],  428),  does  not  depend  on  the  use 
actually  made  of  the  buildings,  and  not  upm  that  for  which  they  were 
intended.  That  is,  whether  the  principle  laid  down  in  Brinkerhoff  v.  Board 
of  Education  would  apply  to  a  building  not  actually  used  for  a  public 
purpose,  whatever  the  intention  of  the  village  might  have  been  when  the 
contract  was  made.    Van  Dbnburoh  v.  Village  of  Greenbush 796 

MEBQER  —  Mortgage  —  when  not  merged,]  The  merger  of  a  mortgage, 
when  the  fee  of  the  mortgaged  premises  is  acquired  by  the  mortgagee,  does 
not  take  place  when  such  is  not  the  intention  of  the  parties  to  the  transaction 
out  of  which  it  is  claimed  to  arise.    Day  «.  Moonbt 134 

MISTAKE  —  Of  law  — deUioery  of  property  tfirough — when  cannot  be  recowred 
back —  CompromMe.]  1.  The  defendant  gave  to  his  daughter,  the  wife  of  the 
plaintiff,  certain  articles  of  household  furniture,  which  were  brought  by  her 
to  the  plaintiff's  house,  she  agreeing  with  the  defendant,  without  Uie  knowl- 
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edge  of  the  plaintiff,  that  in  case  she  died  without  children,  tlie  property 
should  be  returned  to  him.  Upon  her  death  defendant  demanded  the  prop- 
erty, and  the  plaintiff,  after  consulting  a  lawyer,  delivered  the  same  to  him. 
Subsequently  this  action  was  brought  by  the  plaintiff  to  recover  the  said 
property.    Meld,  that  the  action  could  not  be  maintained. 

Taplin  v.  Wilson 244 

2. MoTiey  overpaid  for  land,  under  trMake  €u  to  quantity  (xmoeyed — 

when  may  be  recovered.]  The  plaintiff  having  agreed  to  purchase  of  the  defend- 
ant certain  land  at  a  stipulated  price  per  acre,  a  survey  was  made  of  the  land, 
and  the  plaintiff  paid  the  amount  appearing  thereby  to  be  due  from  him.  Sub- 
sequently it  was  discovered  that  the  land  did  not  contain  the  number  of 
acres  called  for  by  the  survey.  Held,  that  the  plaintiff  was  entitled  to  recover 
the  amount  paid  by  him  through  mistake,  with  interest  thereon  from  the 
time  of  payment. 

After  the  sale  to  plaintiff,  the  defendant  sold  the  remainder  of  the  land  to 
third  persons,  relying  upon  the  survey,  thereby  conveying  to  such  persons 
more  land  than  they  were  entitled  to.  HeUl,  that  the  plaintiff  was  not  thereby 
prevented  from  recovering  the  excess  paid  by  him. 

Graves  c.  Bkinkbrhoff 305 

Bate  of  promissory  note  —  mistake  in,  may  he  shown  by  parol,  hy  indorsee 

as  well  as  payee. 

See  Germania  Bank  v.  Diotler 683 

MONEY  PAID  AND  BEU£l  VED  —  Money  overpaid  for  land,  under  mis- 
take as  to  quantity  conveyed  — when  m/iy  be  recovered. 

See  Graves  v.  Brinkerhopf 305 

"MORTQAQ-E—  Discf targe  of ,  from  record  under  statute.']  1.  Chapter  865, 
of  1862,  as  amended  by  chapter  798,  of  1868,  as  amended  by  chapter  551,  of 
1873.  is  designed  to  remove  an  existing  incumbrance  upon  real  estate,  which 
has  been  paid  in  fact  and  not  by  mere  presumption  of  law. 

When  a  remedy  is  civen  by  statute  all  the  requirements  imposed  by  it  must 
be  complied  with.    Matter  op  Townsend 31 

2.  Payments  by  mortgagor  to  mortgagee  after  amgnmenl — wlien  validA 

Payments  made  by  a  mortgagor  to  a  mortgagee,  after  the  latter  has  assignea 
the  mortgage  and  parted  with  all  his  interest  therein  without  notice  of  such 
assignment,  are  valid. 

Under  some  circumstances  the  omission  of  a  mortgagor,  when  paying  off 
his  bond  and  mortgage,  to  require  a  delivery  up  of  the  securities,  may  raise 
a  presumption  that  the  payment  was  not  made  in  good  faith.  But  no  such 
presumption  can  arise  where  the  assignee  allows  the  mortgage  to  remain  in 
the  hands  of  the  mortgagee,  and  permits  him  to  receive  payments  of  princi- 
pal and  interest  thereon.    Van  Keuren  v.  Corkins 129 

3. Gontaimng  conditions  for  support  and  maintenance  of  mortgagee — 

wlien  conditions  waived.]  Where  a  mortgage  is  given  conditioned  for  the 
support  and  maintenance  of  the  mortgagee,  and  for  the  payment  to  him  of 
a  certain  sum,  weekly,  a  refusal  on  his  part  to  receive  such  sum  is  a  waiver 
of  the  condition,  and  the  mortgagor  is  thereby  discharged  from  performing 
the  same.    Morrison  v.  Morrison 410 

4.  Belief  in  action  to  foreclose  such  mortgage.]    In  an  action  brought  to 

foreclose  a  mortgiige  conditioned  for  the  support  of  the  mortgagee,  no  relief 
can  be  granted  for  a  neglect  to  support  after  the  commencement  of  the 
action.    Id. 

5. Assignment  of ,  to  escape  taxation.]  This  action  was  brought  to  re- 
cover the  amount  of  a  mortgage  collected  by  the  defendants,  which  had  been 
assigned  by  the  plaintiffs'  intestate  to  the  defendants'  testator.  The  plaintifis 
claimed  that  the  assignment  was  invalid,  for  the  reason  that  it  was  made  to 
enable  their  intestate  to  escape  taxation.  Held,  that  the  assignment  was  valid 
to  pass  the  title  to  the  mortgage,  and  that  as  the  intestate  had  put  his  prop- 
erty out  of  his  hands  for  the  purpose  of  escaping  taxation,  the  court  would 
not  help  him  to  get  it  back.    Ck>x  v.  Wightman 799 
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When  not  merged  though  mortgagee  oeguiresfBe. 

See  Day  v.  Mooney 134 

Wlien  lien  of  mbseqtieni  mortgage  U  prior  tofudgment  Uen. 

See  Ray  «.  Adamb 382 

Effect  of  tax  Mle  upon  prior  mortgage  —  Chap.  427, 1855,  §§  76,  77. 

See  Becker  v.  Howard 359 

When  raHroad  company  restrained  by  iv^nction  from  diverting  property 

covered  by,  at  suit  of  bondJioldern. 

See  Weetjen  v,  St.  Paul  and  Pacific  R.  R.  Co 529 

Beeording  of —  equities  between  mortgagees — how  far  subsequent  purchasers 

bound  by. 

See  Greene  «.  Deal 708 

Consideration. 

See  Haden  v.  Buddensick 649 

>8i00  Foreclosure. 

HX7KICIPAL  CORPOBATION  —  Bonds  of  issued  to  aid  private  corporor 
Hon — legislature  cannot  autlvorizeissu-e  of]  In  pursuance  of  chapter  577,  of 
the  Laws  of  1868,  bonds  were  issued  by  the  village  of  Douglas  in  payment  of 
stock  of  the  Long  Eddy  H}  draulic  and  ManufHCturing  Company,  a  private 
corporation  created  for  the  purpose  of  improving  a  water  privilege  and  of 
manufacturing  lumber  in  ihe  said  village.  In  an  action*  brought  upon  said 
bonds,  lidd,  that  the  purpose  for  which  the  company  was  created  was  a  pri- 
vate one,  and  that  the  legislature  could  not  authorize  the  village  to  issue 
bonds  in  aid  thereof.    Weismer  t.  Village  of  Douglas 201 

2.  Payment  of  interest  on  bonds  —  estoppel]    After  the  bonds  were 

Issued,  the  interest  djie  thereon  was  paid  ouce,  and  the  village  once  voted  on 
its  stock.  Held,  that  the  village  was  not  thereby  estopped  from  setting  up  the 
invalidity  of  the  bonds  in  this  action.     Id. 

8.  Presentation  of  claim  to  common  council — when  .ruffldenf  compliance  with 

chapter  2^%,  18*59.]  A  presentation  of  a  claim  against  a  municipal  corpora- 
tion to  the  cf»mmon  council  thereof,  is  a  sufficient  compliance  with  chapter 
262  of  18o9,  especially  when  the  corporate  powers  are  so  distributed  that  the 
officer,  who,  from  his  duties,  might  be  assumed  to  be  the  chief  fiscal  officer 
of  the  corporation,  has  no  power  to  pay  the  claim  if  presented  to  him. 

Butler  v.  City  of  Rochester 321 

4.  Sidewalk  —  steepness  of  grade  of —  liability  of  dty  for  injuries  cattsed 

by.]  The  common  council  of  the  city  of  Auburn  having  established  the 
grade  for  a  portion  of  one  of  the  sidewalks  therein  at  three-quarters  of  an 
inch  to  the  foot,  it  was  found  that,  at  the  junction  of  the  old  with  the  new 
sidewalk,  there  was  a  difference  of  level  of  six  inches;  to  obviate  which,  the 
common  council  directed  that  the  stone  joining  the  new  with  the  old  sidewalk 
be  laid  on  a  slope  of  six  inches  in  about  three  and  one-half  feet.  The  plain- 
tiff, in  passing  along  the  said  sidewalk,  at  a  time  when  the  said  stone  was 
covered  with  about  one  inch  of  snow,  slipped  thereon,  fell  and  was  injured. 
Hddy  that  it  was  negligence  on  the  part  of  the  city  to  have  tliis  stone  so  laid, 
and  that  it  was  liable  to  the  plaintiff  for  the  injuries  sustained  by  her. 

Clembnce  v.  City  of  Auburn 386 

5. When  not  liable  for  overflow  of  sewer.]    This  action  was  brought  to 

recover  damages  sustained  by  the  plaintiff  in  consequence  of  water  setting 
back  into  his  basement  from  a  sewer  constructed  and  maintained  by  the 
defendant.  The  overflow  occurred  on  the  4th  of  July,  1872,  and  was  pre- 
ceded by  a  heavy  rain,  which  conveyed  so  much  sand  into  the  sewer  as  to 
completely  obstruct  and  prevent  the  water  from  passing  through  it.  The  evi- 
dence did  not  show  it  to  have  been  in  any  manner  obstructed  before,  nor 
was  it  improperly  constructed  or  out  of  repair.  Before  the  sand  was  washed 
into  it,  and  after  its  removal,  it  appeared  to  be  sufficient  to  carry  off  the  water 
flowing  into  it.    Held,  that  the  defendant  was  not  liable.    Smith  v.  ]1ayor.  .  687 

6. Bight  of  to  sell  its  property,  franchises,  etc.  —  when  court  of  equity  toiU 

vrUerfere.]    Although  a  city,  in  a  certain  sense,  holds  all  its  property,  fran- 
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chises  and  powers  in  trust  for  its  inhabitants,  yet  such  property  may  be  sold 
and  conveyed  by  it,  except  where  the  property  has  been  conveyed  to  it  in 
trust  for  a  specific  purpose  within  its  proper  province,  in  which  case  a  court 
of  equity  will  interfere  to  prevent  a  misappropriation  of  the  fund  or  a  mis- 
use of  the  property.    People  «.  City  of  Albany 675 

7.  Real  estate  uml  in  connection  with  ferry  —  when  may  he  sold  by 

corporation.]  Where  the  legislature  has  granted  to  a  city  the  exclusive 
richt  to  establish  and  control  the  ferries  therein,  and  a  ferry  has  been  estab- 
lisiied  and  for  a  long  time  maintained  ai  a  particular  point  therein,  the  city 
may,  at  its  pleasure,  sell  and  convey  the  real  estate  owned  by  it  in  connec- 
tion with  such  ferry  to  any  person,  provided  the  public  be  not  cut  off,  by 
the  sale,  from  the  means  of  intercommunication.     Id. 

8.  What  property  may  and  may  not  be  sold  by.]    All  property  of  a 

private  nature  belonging  to  a  corporation,  upon  which  no  specific  trust  is 
imposed,  may  be  sold  by  the  corporation;  but  property  of  a  public  nature, 
such  as  streets,  etc.,  so  long  as  they  are  held  for  the  public  use,  cannot  be 
sold.    Id. 

9.  When  may  maintain  action  for  injury  to  bridge.]    When  a  town 

acquires  bv  legislative  sanction,  from  a  turnpike  company,  the  right  to  main- 
tain a  bndge,  such  ri^ht  becomes  an  easement,  the  property  of  the  town, 
and  the  town  may  maintain  an  action  to  recover  damages  for  injury  caused 

to  such  bridge.    Town  op  Pierrbpont  «j.  Loyblass 696 

MURDER  —  Wlien  kiUing  is  murder  in  first  degree^  and  not  manslattgh^terj 
when  adultery  is  the  provocation. 

See  Shufplin  v.  People 16 

NATIONAL  BANK  —  Potcer  of  State  court  to  order  payment  of  money  by, 
under  §  294  of  Code.]  Where  a  judgment  has  been  recovered  against  an 
assignee  in  bankruptcy,  an  order  cannot  be  made,  under  section  294  of  the 
Code,  requiring  a  bank,  a  depository  of  United  States  funds,  to  pay  over  to 
the  judgment  creditor  money  belonging  to  the  e^itate  of  the  bankrupt,  depos- 
ited by  the  assignee  with  it.     Havens  v.  Nat.  Ciiy  Bank 131 

NEGLIGENCE — Contributory  negligence  —  care  required  of  person  loorking 
on  railroad  track.]  1.  Although,  as  to  travelers  about  to  cross  a  railroad  track, 
it  is  negligence,  as  matter  of  law,  not  to  look  in  both  directions,  in  order  to 
see  whether  a  train  is  approaching,  such  rule  cannot  be  applied  to  persons 
employed  in  performing  certain  work  in  and  upon  the  tracks  and  road-bed. 
Ominger«>.  N.  Y.  Cen.  and  Hud.  R.  R  R  Co 159 

2.  Agreement  between  railroad  company  and  contractor ^  limiting  UaAUity 

—  who  not  bound  by,]  H.  and  M.  agreed  with  the  defendant  to  perform  cer- 
tain work  for  it,  the  contract  providing  that  the  defendant  should  not  be 
liable  for  any  injury  sustained  by  the  contractor,  his  sub-contractor,  workmen 
or  laborers,  by  reason  of  the  negligence  of  the  defendant,  its  agents  or  ser- 
vants, in  operating  the  railroad.  The  plaintiff,  an  employe  of  H.  and  M., 
was  injured  while  working  upon  the  track,  and  this  action  was  brought  by 
him  to  recover  damages  therefor. 

Hetdj  that  as  the  pTaintiflT  was  not  a  party  to  the  contract,  and  was  not 
shown  to  have  had  knowledge  thereof,  he  was  not  bound  by  the  provisions 
contained  therein,  and  that  defendant  was  liable  for  the  injuries  sustained  by 
him.    Id. 

3.  Lessee  of  wharf —  duty  of   to  persons  unloading  at.]    A  lessee  of  a 

warehouse  and  the  wharf  in  front  thereof,  who,  for  his  own  benefit,  induces 
otiier  persons  to  come  there,  is  bound  (o  keep  his  premises  and  the  approaches 
thereto  in  suitable  order  for  the  business  carried  on  there,  and  is  liable  to  any 
person  who  is  injured  in  consequence  of  any  defect  or  obstacle,  the  existence 
of  which  could  be  discovered  by  a  reasonable  examination,  commensurate 
with  the  use  made  of  the  premises.    Leary  v.  Woodruff 99 

4.  Starting  train  by  sudden  jerk,  toithoui  warning   to  passenger.]    This 

action*  was  brought  to  recover  for  injuries  sustained  by  the  plaintiff  in 
leaving  the  cars  of  the  defendant.  The  plaintiff  claimed  that  after  the  train 
had  stopped  and  he  had  reached  the  door  of  the  car  and  was  about  to  leave 
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the  same,  the  train  was  backed  by  a  sudden  jerk  and  with  great  force,  without 
warning  to  him,  and  that  he  was  tliereby  thrown  out  and  injured. 

Upon  the  trial  the  court  chargeii  that  if,  after  the  .train  had  lie^n  stopped  to 
enal)le  passengers  to  alight,  it  was  suddenly  and  without  warning  moved  and 
the  plaintiff  thrown  out  and  injured,  the  defendant  was  liable  ;  that  it  made 
no  (lifference  whether  it  was  a  motion  backward  or  forward  which  occasioned 
the  injury.    Ileldy  that  the  charge  was  correct. 

AIiLLiMAN  V.  N.  Y.  Cen.  and  Hud.  R.  R  R.  Co 409 

5.  Railroad  company — stidden  emipe  of  Meant  fn/m  engine  frigJUen- 

ing  horse  —  liability  of  company — duty  of  c/mipany  to  permn  signaled  by 
flagman  to  croM  ^aek.]  When  a  flagman  who  is  stationed  at  a  railroad  cross- 
ing beckons  a  jjcrson  waiting  for  an  opportunity  to  pass,  to  cross  the  track, 
the  person  has  a  right  to  suppose  that  no  chan^  will  take  place  in  any  thing 
under  the  control  of  the  railroad  company  which  will  increase  the  danger, 
and  tlie  sudden  increase  in  the  escape  of  steam  from  a  locomotive,  such  as 
to  frighten  his  horse,  makes  the  railroad  company  liable  for  the  injuries  result- 
ing from  it.     BoRST  v.  Lake  Shore  and  Mien.  So.  R.  Co 846 

6.  Stopping  engine  at  raUroad  cromng.^    tSeinbUy  that  stopping  an  engine 

on  a  railroad  track  where  it  crosses  a  public  highway,  in  such  a  manner  as 
partially  to  block  up  the  highway,  is  an  act  of  negligence.     Id. 

7.  Contributory  negligence — when  justifies  nonsuit.^     Except  in  very 

clear  cases  the  plaintiff,  in  an  action  brought  to  recover  damages  for  negli- 
gence, should  not  be  nonsuited  on  the  ground  that  his  own  negligence  has 
contributed  to  bring  about  the  injury.     Id. 

8. P'aU  of  building  caused  by  violeitl  stona — liaHlity  of  owner  A    An 

owner  of  land  which  adjoins  a  public  street  in  a  populous  city,  who  suffers  a 
building  to  remain  thereon  in  an  unsafe  or  dilapidated  condition,  is  liaise  to 
a  party  sustaining  damages  by  the  falling  of  the  wall  of  such  building, 
although  the  fall  of  the  wall  may  have  been  the  result  of  a  storm  of  unusual 
violence. 

Failure  on  the  part  of  the  owner  of  a  building  to  keep  it  in  a  safe  condition, 
and  resulting  damages,  throw  upon  the  owner  the  burden  of  showing  that  the 
building  was  safe  so  far  as  diligent  examination  would  show. 

VlNCETT  V.  COOK 818 

9.  Railroad  company.]    When  the  evidence  shows  that  a  railroad 

company  pennitted  people  to  acquire  the  habit  of  crossing  its  track  frequently 
at  a  certain  place,  the  company  is  not  at  liberty  to  allow  cars  to  run  over  that 
poition  of  the  track  without  any  one  to  control  them. 

Sutton  p.  N.  Y.  Cen.  and  Hud.  R.  R.  R.  Co 760 

10.  Railroad  company  —  contributory  negUgerux  of  passenger  in  leaving 

car  before  (u^rining  at  station.]  A  train  of  defendant,  upon  which  plaintiff  was 
a  passenger,  ran  a  short  distance  beyond  the  station  at  which  she  wished  to 
alight,  stopped  for  a  moment,  and  then  backed  down  to  the  station.  As  soon 
as  the  train  stopped,  the  plaintiff,  who  was  in  the  last  car,  supposing  it  was 
at  the  station,  and  that  it  would  remain  there  but  a  short  time,  without  the 
knowledge  of  any  one  in  charge  of  the  train,  left  the  car  by  the  rear  door,  and 
was  on  the  steps,  getting  off,  when,  by  a  sudden  jerk  of  the  train,  made  in 
backing  to  the  .station,  she  was  thrown  off  and  injured.  It  was  a  very  dark 
night.  There  was  no  station  platform  or  light  where  the  plaintiff  attempted 
to  leave  the  car,  nor  at  the  usual  stopping-place,  which  was  across  a  highway 
in  front  of  a  hotel.  The  name  of  the  station  had  not  been  announced,  and 
no  notice  had  been  given  to  passengers  to  alight.  The  conductor  saw  the 
plaintiff  after  she  fell,  and  made  a  signal  with  his  lantern  to  stop  the  train, 
but  it  was.  not  seen.  There  was  no  brakcman  at  the  end  of  the  car  where 
plaintiff  attempted  to  alight. 

Held  (1),  that  the  detendant  was  not  guilty  of  negligence  ;  and  (2),  that 
plaintiff,  by  her  negligence,  contributed  to  the  injury. 

Tabek  v.  Del.,  Lack,  and  West.  R.  R  Co 765 

11.  Evidence.]    On  the  trial  plaintiff  was  allowed  to  testifv  that  she 

understood  the  train  stopped  at  the  station  but  a  short  time,  ana  that  the 
station  agent^s  wife  had  so  told  her.     Held,  error.    Id. 
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inGtLLQlSNCE--Otmtintu!d.  PAtti. 

In  signing  prommor^  note  —  question  far  jury. 

See  Fenton  v.  Robinson 258 

Sidewalk —  when  dig  liable  far  injuries  caused  by  steep  grade  af. 

See  Clbmbncb  tj.  Oity  of  Auburn 386 

Cantra/et  exempting  common  ea/rrier  from  UabiUty  far — when  sufficient. 

See  Nicholas  «.  N.  Y.  Cbn.  and  Hud.  R  R.  R.  Co 327 

LiabiUty  of  master  for  not  keeping  in  repair  machinery  used  by  servant 

-&e  King  «.  N.  Y.  Cen.  AND  Hud.  R  R.  R  Co 769 

Oontributory  negligence  in  waiking  upon  railroad. 

SeeEjjWOGDv.N.  Y.  Cbn.  and  Hud.  R  RR  Co 808 

NEW  TBIAIj  —  Grounds  must  be  stated.  ]  1.  It  is  not  error  to  deny  a  motion 
for  a  new  trial  when  no  grounds  for  it  are  stated ;  nor  will  the  appellate  court 
entertain  questions  raised  there  for  the  first  time. 

George,  the  Count  Joannes,  v.  Jennings 66 

2. In  equity  court — when  not  granted.]    Although  courts  of  equity 

may  and  will,  in  proper  cases,  grant  a  new  trial.in  suits  in  which  the  judgment 
binds  the  plaintiff  as  to  his  inheritance  in  analogy  to  the  statutory  right  of  a 
defeated  party  in  action  of  eiectmcnt,  yet  such  rule  does  not  apply  to  an 
action  brought  by  an  heir  at  law  against  the  widow  of  his  deceased  Jather  to 
have  the  marriage  declared  void  on  account  of  the  lunacy  of  the  father  at 
the  time  of  the  marriase,  as  a  judgment  therein  sustaining  the  marriage,  does 
not  defeat  the  plaintiff  s  right  as  heir,  but  at  most  merely  suspends  his  posses- 
sion of  a  portion  of  the  estate  for  the  life  of  the  defendant. 

Banker  v.  Banker 259 

17us  proceeding  to  obtain  new  trial  for  inadequate  damages  w  sam/s  cu 

thai  for  excessive  damages. 

See  Carpenter  v.  Bbabb 009 

When  appeal  from  judgment  cf  Ckninty  Court  may  be  taken,  without 

first  moving  for  new  trial. 

See  Bbatty  v.  Mtbrs , 266 

When  no  motion  for,  has  been  made,  question  of  fact  wHl  not  be  consid- 
ered on  appeal. 

See  Nat.  State  Bank  v.  Rising 793 

NEW  YORE  BETDGE  COBEPANY.]  By  chapter  601  of  the  Laws  of 
1874,  the  forfeiture  of  the  charter  of  the  New  York  Bridge  Company,  occa- 
sioned by  its  failure  to  complete  the  bridge  within  the  time  limited  by  law, 
was  unconditionally  waived.    Matter  of  N.  Y.  Bridge  Co 635 

NEW  YOBX  CITY  —  Leases  cf  armories  in^effect  of  §  2,  chap.  758, 1878  — 
fraud  between  lessor  and  oMcials — when  may  be  £aum!\  1.  The  only  effect  of 
section  2  of  chapter  758,  Laws  of  1878,  was  to  remove  the  prohibition  aeainst 
paying  the  arrears  of  rent  upon  leases  of  armories  in  the  city  of  New  York, 
creat^  by  section  2  of  chapter  9,  Laws  of  1872,  in  the  cases  specified  in  the 
said  section. 

Such  section  did  not  take  away  legal  defenses  that  existed  by  reason  of  the 
invalidity  of  such  leases  because  made  in  violation  of  law,  nor  did  it  deprive 
the  city  or  county  of  the  right  to  allege  fraud  and  coUusion  between  the  lessor 
and  the  public  officials  as  a  defense  to  actions  upon  such  leases. 

Fallon  v.  Mayor 688 

2.  Leases  of  armories — authority  of  supervisors  to  make.]    The  board 

of  supervisors  had  no  authority  to  make  leases  for  armories  and  charge  the 
county  with  the  obligations  thereby  created,  until  all  the  requirements  of  the 
act  of  1870  (chap.  86),  had  been  complied  with.    Id. 

3. Armories — pouter  of  supervisors  to  lease — chap,   80,  1870.]     The 

board  of  supervisors  cannot  lease  buildings  for  armories  simply  because,  in 
their  opinion,  they  will  sooner  or  later  be  needed  for  the  use  of  some  one  or 
more  of  the  regiments  of  the  county.  No  power  to  make  such  leases  exists, 
except  upon  compliance  with  all  the  requirements  of  section  120  of  the  military 
code.    Ford  v.  Mayor 587 

Hun— Vol,.  IV.  109 
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NEW  YORK  CITY—  CanHnued  faav. 

4.  BaUficcUiori  of  lease  made  toitJumt  authority — what  w  noL]  Occu- 
pancy of  premises  so  leased,  by  one  of  tlie  regiments  of  the  national  guard, 
and  payment  of  rent  from  time  to  time  by  the  officers  of  the  city,  cannot  be 
treated  as  a  ratification  of  a  lease  made  without  authority.    Id, 

5.  Failure  to  publish  resolution  authorizing  earUraet — effect  cf^  on  eon- 
tract.]  This  action  was  brought  to  recover  the  amount  due  ui)on  a  contract, 
the  resolution  authorizing  the  making  of  which  had  not  been  published  as 
required  by  section  7  of  chapter  446,  Laws  of  1857,  before  its  adoption  by  the 
common  council  of  the  city  of  New  York.  Held^  that  the  contract  was  void, 
and  tliat  the  plaintiff  was  not  entitled  to  recover.     Moore  v.  Mayor 545 

6.  Partial  payment  on  such  contract  by  city  —  wTien  does  not  constitute 

ratification.'^  The  work  provided  for  by  the  contract  was  performed  and 
partially  paid  for  by  the  city.  Held,  that  these  acts  did  not  constitute  a  ratifi- 
cation of  the  contract  by  the  city;  they  were  the  acts  of  its  officers  alone, 
who  could  bind  it  only  by  observing  the  requirements  of  the  law  affecting 
the  proceedings.    Id. 

7.  1870,   ehap.   137,  §  20  —  pubUcaUan  required  by— -when  mutt  be 

made.]  Under  chapter  137,  of  1870,  requiring  the  publication  of  certain 
ordinances  and  resolutions  passed  by  the  board  of  aldermen  and  assistant 
aldermen  of  New  York,  publication  must  be  made  of  the  resolution  inU^oduced 
or  passed  in  the  respective  boards,  and  cannot  be  made  before  that  time.  It 
is  not  notice  of  the  intention  to  introduce  or  pass  it,  but  the  fact  that  it  has 
been  introduced  or  passed  which  is  to  be  published.    Matter  of  Levy 501 

8.  Claims  against  town  annexed  to  —  when  must  be  presented  for  audUA 

Under  the  provisions  of  the  acts  providine  for  the  annexation  of  a  portion  oi 
Westchester  county  to  the  city  of  New  York,  one  who  has  a  valid  demand, 
duly  certified,  against  a  town  therein,  for  the  erection  of  a  school-house,  can- 
not maintain  an  action  against  the  city  thereon,  until  it  has  been  audited  by 
the  board  of  education  of  the  city  of  New  York.    McDonnell  f.  Mayor..  .  473 

9.  Grade  of  streets  — 1867,  chap.  697,  refers  to  existing  grades,  wliethsr  estab- 
lished by  law  or  not.  ]  The  act  (chap.  697  of  1867),  authorizing  the  commissioners 
of  Central  park.  New  York,  to  alter  and  amend  the  present  grade  of  any 
street,  avenue  or  road,  that  might  be  retained  by  them,  and  to  establish 
new  grades  for  all  other  streets  within  a  certain  boundary,  refers  to  the 
existing  grade  of  any  road  or  street  used  as  such,  although  such  grade  may 
not  have  been  formally  established  by  any  law  or  ordinance  of  the  com- 
mon council.    People  bx  rel.  Develin  v.  Asten ^ 461 

10. Assessments  —  reference — power  of  court  to  order,  on  appUeaOon  made 

under  chap.  812, 1874.]  In  applications  to  vacate  assessments  under  chapter 
812,  Laws  of  1874,  the  court  has  power  to  refer  the  matter  to  a  referee  to 
take  and  report  the  testimony  to  the  court.    Matter  of  Bohic 558 

11. Assessments  —  wTien  application  to  fxicate  can  only  be  made  forj^oiud 

or  substantial  error.]  When  an  assessment  has  been  made  to  pay  the  com- 
pensation awarded  for  land  taken  to  open  streets  in  the  city  of  New  York, 
in  pursuance  of  2  Revised  Laws  of  1818,  page  409,  section  178,  as  amended 
by  chapter  488,  Laws  of  1862,  an  application  to  vacate  it  under  chapter  388. 
Laws  of  1858  as  amended  by  chapter  312  of  1874,  can  only  be  made  for  fraud 
or  substantial  error,  in  cases  where  no  investigation  could  be  had  in  the  first 
instance  or  in  the  proceeding  itself. 

The  statute  does  not  apply  to  aissessments  imposed  when  no  firaud  is 
alleged,  and  when  no  error  is  urged  other  than  that  the  land  assessed  is  not 
subject  to  assessment.     Matter  op  Furniss 624 

12. Assistant  alderman —  Chap  335, 1873,  abolishing  office  of,  is  consti- 
tutional and  valid.  \  The  power  of  the  legislature  over  the  oflice  of  assistant 
alderman  in  the  city  of  New  York,  as  it  existed  prior  to  the  passage  of  the  ac*. 
of  1873,  was  unrestricted,  except  that  during  its  continuance  it  could  only  be 
tilled  by  election  or  appointment  in  the  mode  prescribed  by  section  3  of 
article  10  of  the  Constitution.  Accordingly  held,  that  chapter  335  of  1873, 
abolishing  this  office  and  transferring  its  powers  and  duties  to  the  board  of 
aldermen,  was  constitutional  and  valid.    Deicarbst  «.  Wickham «87 
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VEW  YORK  CITY  —  Continued,  p^„. 

Assessments  — lS57y  chap,  44»j%  7 -- when  pubUcaiian  of  m^tice  requpred 

by,  is  stifflcient  — 1872,  chap.  6»0  —power  of  court  to  tMcate  assessment  for  faUure 
to  publish  notice. 

See  Mattbk  of  Agnew 485 

JF%re  marshal— investigation  by,  as  to  origin  of  fvres— indictment  for  per- 
jury committed  on  exammation  before. 

See  Harbis  v.  Pboplb 1 

1870,  chap.  137  —publieation  of  resolfution  for  repayment  in  more  than 

one  neu)spaper,  not  required  by. . 

See  Matter  op  Conway  v.  Mayor 43 

Commissioners  cf  CharUies  and  Gorreetions  — pou>er  of  to  borrow  money. 

See  Tenth  Nat.  Bank  v.  Mayor , .  429 

Streets  —  whcU  constOutes  dedication  and  acceptance  for  purposes  of — 

Bight  of  corporation  to  assess  lots  fronting  on  lands  dedicated,  for  sewer. 

See  Matter  of  Inorahah 495 

£bBcise  tow  —  §  16,  chap.  628,  1857,  is  applicable  to. 

See  Schwab  v.  People 520 

**  Public  officer''  —  who  is  noty  wUMn  meaning  cf  chap.  876,  1869,  §  11. 

See  Smith  v.  Mayor 644 

1872,  chap.  438,  §  1  —  clerks  of  District  Courts  —  Jww  appointed — t&nure 

of  office. 

See  People  ex  rbl.  Hogan  «.  Plynn 647 

NONSUIT  —  Should  be  granted  for  contributory  negligence  only  in  very  clear 
cases. 

See  BoRfiT  v.  Lake  Shore  and  Mich.  So.  It  Co 346 

JSOnCE  —  Of  entry  of  judgment  reauired  by  §348  <?/  Code,  before  oommenoe- 
Tnent  of  auction  upon  uiidertaJdng  —  when  sufficient. 

See  Rogers  v.  Schmersahl 623 

NOTICE  OF  APPEAL— /»  proceedings  for  epening  streets  —  upon  whom 
served. 

See  Matter  of  Kingsbridgb  Road 99 

OEFIGEB  —  When  protected  in  executing  process. 

See  Field  v.  Parker 342 

WTi^n  protected  in  execution  of  warrant. 

See  Smith  v.  Warden 788 

OBBEB  OF  ABBE8T—  Conversion—  tort— when  not  waived  by  receipt  of 
part  of  daim. 

See  Lambertson  v.  Van.  Boskbrck 628 

OBBEB  OF  PUBLICATION  —  Foreign  corporation  —jurisdiction  of  action 
against. 

See  Coffin  v.  Chicago  and  Northern  Pacific  Construction  Co.,  625 

PAJtTIES — Substitution  of  name  of  new  party  plaintiff  in  proceedings  aUready 
had  in  an  auction  —  when  not  authorized. 

See  Board  of  Sufbryisors  v.  Miller 71 

Heirs  and  devisees  —  when  may  be  joined  as  parties  defendant,  in 

action  to  recover  payment  of  daim  out  of  real  estate  of  deceased  debtor. 

See  Rockwell  v.  Geery 606 

Spedjlc  performamce  —  who  are  necessary  parties  plaintiff  in  action  for. 

See  McCotter  v.  Lawrbncb. 107 

PABxiTiON  —  Bemainderman  may  bring  action  for — Tenancy  in  common, 
for  purposes  of  partition,  may  exist  between  remainderman  and  oumer  of  present 
estate.]  The  plaintiff^s  testator,  in  his  lifetime  a  tenant  in  common  with  the 
defendant  Thomas  Sullivan,  devised  his  share  of  the  real  property  held  in 
common,  to  his  widow  for  life,  with  remainder  to  plaintiff  in  fee.    ibid,  that 
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PABTinON  —  GonUnued. 

the  plaintiff  could  bring  an  action  for  partition  daring;  the  life  of  the  widow. 
A  remainderman  may  have  a  construe  live  possession  which  will  be  suffi- 
cient to  constitute  the  unity  of  the  right  of  possession  required  to  exist  in  a 
tenancy  in  common.    Sullivan  v.  Sullivan 198 

PABtjn  jfiBSHIP  —  Agreement  to  pay  individu/U  debts  qf  partner  toUh  pari- 
nerMp  ojuiets  —  w?ien  fraudulent  as  against  creditors.  ]  1.  An  agreement  entered 
into  between  partners  that  a  portion  of  the  partnership  assets  shall  be  applied 
to  the  payment  of  the  individual  debts  of  one  partner,  the  firm  being  at  the 
time  insolvent,  is  fraudulent  as  against  creditors  of  the  firm  and  may  be 
repudiated  by  a  receiver  Uiereof .    Leslie  v.  Rugo 410 

2. Assignment  of  one  partner's  interest  to  anotJier — wJien  warks  a  dissolu- 

tion  of  partri£rskip.]  One  member  of  a  partnersliip  eutered  into  an  agree- 
ment with  A,  to  hold  two  undivided  fifth  parts  of  such  partner's  interest 
in  the  firm  in  trust  for  A,  and  to  account  to  A  for  the  profits,  etc.,  arising 
therefrom,  and  that  on  the  dissolution  of  the  partnerehip  such  two-fifth  interest 
should  immediately  vest  in  A,  and  should  be  assigned  and  set  over  by  such 
partner  to  A.  One  member  of  the  partnership,  with  the  consent  of  his  copart- 
ners, but  without  the  consent  of  A ,  made  a  voluntary  assignment  of  all  his 
interest  in  the  partnership  to  one  of  his  copartners,  ancl  retired  from  the  busi- 
ness. Held^  that  this  worked  a  dissolution  of  the  partnership  under  the 
terms  of  the  agreement  with  A.    Sistaue  v.  Gushing 608 

8.  Limitation  vpon  potcer  of  managing  partner  to  create  debts — uihen 

both  partners  liable  though  creditors  had  knowledge  of  t/ie  limitation.]  An  agree- 
ment, in  writing,  was  entered  into  between  the  defendants  Partridge  and  • 
Whitney,  by  which  the  former  placed  $2,000  in  the  hands  of  the  latter  to  be 
used  in  the  business  of  buying  and  selling  chairs  and  the  materials  therefor; 
Whitney  having  no  authority  to  sign  any  note  or  obligation  of  indebtedness 
for  Partridge,  but  to  conduct  the  business  for  cash  only;  Partridge  in  no 
event  to  be  liable  for  more  than  tlie  $2,000  advanced.  Whitney  was  to  have 
-one-half  of  the  profits  and  was  to  render  quarterly  statements  showing  the 
condition  of  the  business.  Whitney  subsequently  purchased  of  the  plain- 
tifis  in  this  action,  who  had  notice  of  the  conditions  of  the  agreement, 
large  amounts  of  goods  upon  credit.  By  the  statements  which  were  regu- 
larly furnished  as  required  by  the  a^eement,  it  appeared  that  debts  had 
been  created,  hi  the  course  of  the  business,  largely  in  excess  of  the  $2,000. 
Heldy  that  Partridge  by  failing  to  object  to  tbe  business  being  carried  on  upon 
credit,  held  Whitney  out  as  authorized  to  transact  the  business  in  that  way, 
and  was  liable  for  the  debts  so  contracted.    Mason  u.  Partridge ^1 

AtUhority  to  act  in  name  of  firm  obtained  by  fraud — when  frcntd  no 

defense. 

See  Merchants*  Bank  of  Canada  v.  Holland 420 

PASSENGER  —  Betnoval  of  from  car  for  non-paym^ent  of  fa/re  —  eoidenee  of 
attempt  to  avoid  payment  of  fare  on  other  occasions^  inadmimble — right  of  to 
resist  conductor. 

i^  English  «.  Del.  and  Hud.  Canal  Co 683 

•  Ejectment  of  from  car  for  not  possessing  ticket —  UabiUty  of  company. 

See  Townsend  t>.  N.  Y.  Cen.  and  Hud.  R.  R.  R.  Co 217 

BS^f^ni  of  from  car  reserved  for  ladies^  by  brakeman — when  company 

liable. 

iSajPBOKU.  N.  Y.  Cbn.  and  Hud.  R,  R  R.  Co 236 

"PATENT  —  Rights  of  assignees  of—  Invalidity  of — effect  of  an  agreement  by 
assignee  to  pay  royalties  —  when  assignor  not  estopped  from  setting  up  — 
Decree — w/ien  parties  tOy  bound  by.]  1.  In  1867  the  plaintlft*,  to  whom 
letters  patent  for  an  improvement  in  the  manufacturing  of  stoves  had 
been  issued,  assigned  them  to  defendants,  who  agreed  to  pay  her  a 
certain  sum  for  each  stove  manufactured  thereunder,  she  agreeing  to 
protect  them  in  the  exclusive  enjoyment  of  the  privileges  thereby  con- 
ferred. In  1869  she  surrendered  these  letters,  and  obtained  a  reissue 
which  was  subsequently  assigned  to  the  defendants,  subject  to  the  agreement 
for  compensation.    Subsequently  one  Goodfellow,  claiming  to  be  the  first 
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iiwentor,  procured  letters  to  be  issued  to  him,  which  he  afterward  assigned 
to  the  defendants,  who  sold  the  rights  acquired  under  the  assignment  from 
the  plaintiff,  to  one  Burtis.  Subsequently  a  suit  was  commenced  by  the 
defendants  against  the  plaintiff  and  Burtis,  in  which  a  decree  was  entered 
deciding  that  the  letters  patent  issued  to  the  plaintiff  were  void,  and  of  no 
effect.  This  action  was  brought  to  obtain  the  compensation  agireed  to  be 
paid  by  the  defendants  to  this  plaintiff  upon  her  assignment  to  them  of  the 
said  letters.  IIeld(l),  that  the  decree  in  the  suit  brought  in  the  United  States 
court  established  conclusively,  as  between  the  parties  to  this  action,  that  the 
letters  patent  were  void,  and  that  defendants  were  not  estopped  from  set- 
ting up  such  invalidity  ;  (2),  that  the  letU-rs  patent  being  void,  there  was  no 
consideration  for  the  promise  of  the  defendants  to  pay  for  stoves  manu- 
factured tliereunder;  (8),  that  the  assignment  by  the  defendants  of  their 
rights  thereunder,  did  not  estop  them  from  setting  up  this  failure  of  con- 
sideration as  against  the  plaintiff.     Hawks  v.  Swett 146 

See  Marston  v.  Swktt 153 

2. Whatonli/  conferred  by  letters  patent.]  Letters  patent  for  an  inven- 
tion confer  nothing,  except  a  right  to  bring  actions,  and  thereby  prevent 
persons  from  doing  what  they  might  otherwise  lawfully  di>.    Id. 

3.  InmlidUyof  letters  patent —  effect  of  on  agreement  by  assiynees  of  to 

pay  royalties.]  An  agreement  was  entered  into  between  the  plaintiff  and 
defendants,  the  plaintiff  and  defendants  being  assignees  of  a  patent  for  the 
manufacture  of  stoves,  by  which  the  plaintiff  agreed  that  the  defendants 
should  have  the  exclusive  right  to  manufacture  thereunder,  upon  payment 
to  him  of  a  certain' sum  for  each  stove.  Subsequently  a  suit  was  brought, 
in  the  United  States  court,  by  the  defendants,  against  the  plaintiff  and  others, 
in  which  it  was  decided  that  the  letters  patent  were  void.  This  action  was 
brought  to  recover  the  sum  agreed  to  be  paid  by  the  defendants.  Held  (1), 
that  the  jdnt  interest  of  the  parties,  plaintiff  and  defendants,  did  not  prevent 
the  defendants  from  showing  th?  invalidity  of  the  letters  patent;  (2),  that 
the  decree  in  the  former  suit  was  conclusive  as  to  the  invalidity  of  the  let- 
ters patent,  and  as  to  the  right  of  the  defendants  to  set  up  such  mvalidity  as 
against  the  plaintiff;  (3),  that  the  patent,  being  void,  there  was  no  considera- 
tion for  the  agreement  to  pay  royalties  to  the  plaintiff.  Marston  v.  Swett,  153 
See  Hawks  v,  Swett 146 

4  Licensee  —  when  cannot  set  up  inmUdity  of  patent.]  The  defend- 
ants agreed  to  pay  to  the  plaintiff,  the  owner  of  a  patent  for  the  manufacture 
of  rakes,  ten  dollars  for  each  rake  that  should  be  made  or  sold,  or  disposed 
of  by  them,  or  by  their  authority  or  procurement ;  subsequently  they  sold  to 
an  incorporated  company  all  their  partnership  effects,  including  all  the  rakes 
remaining  unsold,  and  a  number  then  in  process  of  manufacture.  Held,  that 
the  defendants  were  chargeable  with  the  royalty  upon  eadh  of  the  unfinished 
rakes  so  transferred.    Marsh  v.  Dodge 278 

5.  A  licensee  must  notify  the  owner  of  the  patent  of  his  renunciation 

of  the  license,  before  he  can  repudiate  his  obligations  under  it.    Id. 

6.  When  party  estopped  frofn  denying  invalidity  of.]    Upon  the  trial 

defendants  objected  to  the  admission  in  evidence  of  the  patent,  on  the  ground 
that  it  was  not  properlv  authenticated.  Held,  that  proof  of  the  patent  was 
unnecessary,  as  the  defendants  were  estopped  from  denying  either  its  exist- 
ence or  validity.    Id, 

Fraud  in  sale  of —  Rescission  of  agreement  —  canTwt  he  made  after  fruits 

qfagreevnenl  have  been  enjoyed. 

See  Dews  v.  Gribwold 550 

PAYMENT —  When  delivery  of  check  is  not — creditor  not  bound  to  receive 
either  check  or  money.]  The  delivery  of  a  check  is  not  a  payment,  unless 
there  be  an  agreement  to  that  effect,  or  unless  the  drawer,  in  consequence  of 
some  laches  on  the  part  of  the  holder,  has  sustained  loss  or  injury  in  respect 
thereof,  and  then  only  pro  tanto.  The  creditor  is  not  bound  to  accept  a 
check,  even  if  it  be  for  the  entire  amount  of  his  claim.  He  is  not  bound  to 
receive  money.  He  may,  although  it  be  sent  to  him,  refuse  to  accept  it  and 
leave  the  debtor  to  his  plea  of  tender  when  sued  for  the  claim.    He  may  do 
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this  even  though,  having  received  the  monev,  he  keeps  it  subject  to  the  , 
order  of  the  debtor.    The  latter  must  withdraw  the  money  and  plead  a 
tender,  and  thus  save  himself  from  the  costs  of  the  controversy. 

SwBET  ».  Titus 6M 

Beceipt  of  note  of  tMrd  person — when  not  deemed  payment. 

See  Whitakbr  t^.  Whitaksb 810 

Extension  of  lime  of  paymerUof  note  —  what  amoujUe  to  —  when  indoner 

discharged  by. 

See  Beard  v.  Root i 856 

When  payments  to  mortgagee  after  ctssignment  of  mortgage  are  vaUd  as 

against  assignee. 

See  Van  Kburbn  d.  Gokkinb 129 

PEBFOBMANCE  —  Contract — when  mbstantial  pefformanee  of  sufficient. 

>8fe6  Gray  ®.  Gannon 57 

PEBJTJBY  —  Committed  on  examination  before  flre  marshal  —  Indictment  — 
Variance. 

See  Harris  v.  People 1 

In  making  affidavit  annexed  to  claim  against  muTiicipal  oorporation  — 

indictment  for — what  must  be  averred  in. 

See  Ortner  v.  People 323 

Verification  of  anmoer  containing  allegation  that  defendant  "  says  he 

denies*^  etc. 

See  People  v.  Christopher 805 

PLEADIKGHS  —  Amendment  of —  when  alUneed.]'  1.  Where  reasonable  dili- 
gence has  been  shown,  and  the  party  for  the  first  time  discovers  at  the  trial 
iliat  the  cause  of  action  or  defense  has  been  misunderstood,  and  for  that 
reason  improperly  alleged  in  his  pleading,  au  amendment  should  be  allowed, 
when  applied  for  without  unnecessary  cielay,  b}*^  way  of  special  motion. 

Hauck  v.  Craighead 561 

2. Variance  between  pleading  and  proof — when  immaterial.]    Where,  in 

an  action  upon  contract,  the  complaint  allied  that  the  plaintiff  refused  to 
enter  into  the  contract  unless  one  of  the  de^ndants  should  indorse  such  con- 
tract and  become  responsible  for  its  performance,  and  upon  the  trial  it 
appeared  that  the  agreement  was  that  the  said  defendant  should  join  in  c^nd 
sign  the  same:  ?ield,  that  the  variance  was  immaterial  and  should  have  been 
disregarded.    Id. 

Statute  of  frauds — when  need  not  be  pleaded. 

See  Alger  v.  Johnson 412 

When  defects  in  pleadings  cannot  be  urged  in  appellate  court. 

See  Marston  v.  Swett 153 

-" —  In  other  actions — when  admissible  in  evidenee^  to  prove  consideration  of 
note  given  in  settlement  of  such  actions. 

See  Leland  v.  Manning 7 

Pard  evidence  as  to  contents  of — general  objection  to  admimbHUyof  insuf- 

See  Murphy  v.  People 108 

P0STHX7M0TTS  CHILDBEN  —  Design  of  statute  of  descents  in  reference  to. 

See  Rockwell  v.  Gebry 606 

POST-TESTAMENTABY  CHILD  ^2  R  S,  65,  §  44]  1.  The  rule  as  to 
the  mode  of  determining  the  share  of  a  post-testamentary  child  in  the  estate 
of  his  deceased  parent  discussed.     Sanpord  v.  Sanford 753 

2. Assessment  of  share  of  among  devisees  and  legatees — 2  -K.*  A,  456, 

§§  64,  65.1  In  order  to  determine  th(>  assessment  among  the  devisees  and 
legatees  of  a  share  ascertained  to  belong  to  a  post-testamentary  child,  each 
devisee  and  legatee  is  charged  with  such  proportion  thereof  as  the  aggre- 
gate value  of  the  testator's  estate,  on  tiio  day  of  his  death,  after  the  payment 
of  debts,  bears  to  the  share  of  the  post-testamentaiy  child.    Id. 
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8. Advancemerits.]    Whether  advancements  are  to  be  included  when 

the  share  of  the  pos^te8tamentary  child  is  computed,  but  not  when  it  is 
assessed,  queere.    Id. 

POWEBS  —  Power  of  sale  contained  in  toiU,  not  to  be  exercised  during  continu- 
ance of  tioo  lives  in  being — wTien  indid  —  Poioer  in  trust — wlien  created. 

See  Blakchard  v.  Blanchard 287 

PBmrCIPAL  AK1>  AGBNT—  W7ien  principal  bound  by  contracts  of  agent, 
thcmgh  made  in  violation  of  instructions.]  1.  An  agent  who  is  accustomed  to 
make  contracts  for  his  principal,  with  the  principal's  knowledge,  may  binil 
the  principal  by  his  contracts,  although  the  instructions  of  the  agent  are  not 
to  contract  without  his  principars  knowledge. 

Kelly  v.  Fall  Brook  Coal  Co 261 

2. Guarantee  made  by  agent  —  when  principal  not  bound  by.]     The 

defendants  who  were  commission  merchants  in  the  city  of  New  York, 
employed  one  Carr  as  their  agent  at  Norwich,  New  York,  to  solicit,  obtain, 
and  ship  to  them  produce  to  be  sold  on  commission.  The  plaintiff  delivered 
to  Carr  a  quantity  of  butter  to  be  sliipped  to  defendants  and  sold  on  com- 
mission, upon  the  guarantee  of  said  Carr  that  it  should  bring  thirty  to  thirty- 
three  cents  per  pound,  less  commission,  and  the  defendants  had  no  knowledge 
of  Ihe  guarantee,  and  liad  never  given  Carr  any  specific  authority  to  bind 
them  by  such  a  guarantee.  No  evidence  was  given  of  any  similar  act  of  Carr. 
The  butter  having  been  sold  for  less  than  the  price  guaranteed,  this  action 
was  brought  to  recover  the  difference.  Held,  that  Carr  had  no  authority, 
either  real  or  apparent,  to  make  the  contract,  and  that  defendants  were  not 
liable  thereon.     QumN  v.  Carr 259 

3. Credit  given  to  agent  on  sale  of  property  —  discharge  of  principal  by — 

question  for  jury.]  Where  property  is  sold  to  an  agent  who,  at  the  time, 
discloses  the  name  of  his  principal,  and  states  that  the  goods  may  be  charged 
\o  him  or  to  his  principal,  and  the  vepdor,  not  knowing  the  principal,  charges 
the  goods  to  the  agent,  it  is  a  question  for  the  jury  whether  or  not  such 
exclusive  credit  is  given  to  the  agent  as  to  discharge  the  principal. 

Maryland  Coal  Co.  v.  Edwards 432 

4. Custom  as  to  authority  of  agent  —  when  party  presumed  to  have  dealt 

with  reference  to.]  This  action  was  brought  to  recover  damages  for  the  breach 
of  a  contract  for  the  purchase  of  coal,  alleged  to  have  been  made  with  an 
agent  of  the  defendant,  the  coal  to  be  delivered  at  various  times  covering  a 
period  of  four  months.  The  defense  was  tliat  the  party  making  the  contract 
was  not  the  agent  of  the  defendant.  Upon  the  trial  evidence  was  given  to 
show  that  by  a  custom  existing  in  reference  to  agencies  for  coal,  the  agent 
had  not,  unless  specially  authorized,  the  ri^ht  to  make  a  time  contract  such 
as  the  one  in  question.  Ileldy  that  as  the  plamtiff  would  be  presumed  to  have 
dealt  with  reference  to  the  custom,  it  was  incumbent  upon  him  to  have  ascer- 
tained whether  the  agent  had  the  special  power  to  make  the  sale  in  question, 
and  that  as  he  had  failed  to  do  so,  the  defendant  was  not  liable  upon  the  con- 
tract, the  agent  not  being  in  fact  authorized  to  make  it.    Whttb  v.  Fuller.  .  681 

5. Liability  of  principal  for  acts  of  contractor.]    A  person  cannot,  by 

contracting  with  others  to  do  an  act  of  which  the  natural  consequence  is 
unlawful  damage  to  another,  shield  himself  from  responsibility  therefor. 

Town  of  Pikrrkpont  v.  Lovslabs 696 

Insurance  agent  —  pov>er  of  to  waive  performance  of  condition  in  poUcy 

by  paroly  when  policy  provides  for  written  waiver  only. 

See  Van  Allen  v.  Farmers'  Joint  Stock  Ins.  Co 413 

Insurance  agent — power  of  to  waive  condition  cfpoUcy. 

See  Sh&ar  v.  Phcbnix  Mux.  Life  Ins.  Co 800 

When  railroad  company  liaJUe  for  acts  of  agent  acting  within  scope  of 

employment^  though  against  his  orders. 

SeePECKv.  N.  Y.  Cen.  and  Hud.  R.  R.  R  Co 286 

PBmrCIPAL  AK1>  SJTEL'ETY —•  Guarantor  may  prove  fraud  in  principal 
as  a  defoise  to  his  liability.]  1.  The  defendant  guaranteed  the  payment  of  notes 
given    to   the   plaintiff's  testator  by  a  person  to  whom  the  testator  was 
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accuBtomed  to  give  advice^  and  over  whom  he  had  considerable  influence. 
The  defendant  offered  evidence  to  show  that  the  notes  were  obtained  bj  frand, 
and  that  they  were  without  consideration,  which  evidence  was  excluded. 
Heldy  that  the  evidence  should  have  been  received,  and  that  proof  that  Uie 
notes  bad  been  obtained  by  fraud  would  have  been  a  defense  to  the  guarantor. 
Putnam  t>.  Schcylbr - IW 

2.  Invalidity  of  instrument  or  irysa/pa^cUy  of  jnincipcU,  not  a  drfense  to 

surety.]  A  party  who  assigns  a  note  or  bond  for  value,  and  guarantees  its 
payment,  cannot  offer  as  a  defense  to  its  payment  proof  of  its  invalidity.  The 
guarantor  is  also  liable  in  cases  in  which  the  debt  is  justly  owing,  although 
from  some  defect  or  incapacity  the  principal  is  not  liable  on  the  instrument 
of  which  the  payment  is  guaranteed.    Id. 

8.  Surety  on  undertaking  on  appeal  —  when  otHigaJHons  cf^  not  extinguMed 

by  his  decease.]  An  action  may  be  maintained  against  the  estate  of  a  deceased 
surety  who  was  a  party  to  an  undertaking  jiven,  in  pursuance  of  section  335 
of  the  Codejto  stay  proceedings  upon  a  judgment  during  the  pendency  of 
an  appeal.    Wood  t.  Pibk 525 

When  a  guarantee  is  personal^  and  assignee  cannot  maintain  action  (hereon. 

See  Smith  v.  Stabr 183 

PROCESS  —  When  protects  officer  executing  it.  ]  If  the  process  be  such  as  the 
court  or  officer  issuing  it  has  general  jurisdiction  to  issue  in  proper  cases,  the 
officer  executing  it  is  protected  by  it.  The  defect  must  app^r  upon  the 
face  of  the  process,  to  render  the  officer  executing  it  liable. 

Field  v,  Pakkbr 843 

See  Smith  v.  Warden 787 

Safe  in  trust  company's  vault  not  within  the  protection  against  execution 

of  process,  afforded  to  dioeUing-Iumses. 

See  United  States  v.  Graff d34 

PBOMISE  TO  PAY  —-When  promise  to  pay  for  property  received  under  con- 
tract void  by  statute  offrailds,  wiU  be  implied. 

See  Wood  v.  Shultis 309 

PBOMISSOBY  IKyrR  — Illegality  of  consideration  —  when  does  not  render 
note  invalid  in  hands  of  bona  fide  holder.]  1.  Negotiable  paper  in  the  hands 
of  an  innocent  holder,  who  has  received  it  in  good  faith  and  in  the  ordinary 
course  of  business,  for  value  and  without  notice  of  an^  defense  to  it,  is  not 
rendered  invalid  by  reason  of  any  illegality  in  its  consideration,  unless  it  is 
expressly  declared  void  by  statute.    Grimes  v.  Hillenbrand 354 

2. Metsnsion  of  time  of  payment  of —  when  discharges  indorser.]    In  this 

action  brought  against  the  defendant  as  indorser  of  a  promissory  note,  the 
defense  was  interposed  that  the  plaintiff,  after  the  maturity  of  the  note,  had, 
by  an  agreement  with  the  maker,  extended  the  time  of  payment  without 
defendant's  consent.  By  the  agreement,  the  maker  of  the  note  assigned  to 
the  plaintiff  a  bond  and  mortgage  for  $600,  having  six  months  to  run,  upon 
which  the  plaintiff  advanced  $lw);  the  agreement  providing  that  from  the  pro- 
ceeds of  the  mortgage  he  was  to  retain  the  $100  with  interest,  the  amount  of 
the  note,  and  enough  to  make  up  the  sum  of  $525;  that  if,  before  the  maturity 
of  the  mortgage,  the  maker  of  the  n6ie  should  repay  the  $100  with  interest, 
together  with  the  amount  of  the  note,  then  thirty  dollars  should  be  deducted 
from  the  amount  to  be  retained  from  Uie  proceeds  of  the  mortgage.  Ileld^  that 
the  agreement  operated  to  extend  the  time  of  payment  of  the  note  until  the 
maturity  of  the  mortgage,  and  that  the  defendant  was  discharged  thereby. 

Beard  v.  Root 356 

3.  Authority  to  indorse  firm  name  —  not  known  to  holder  -^UabiUty  to 

bona  fide  holder  when  authority  is  exceeded.]  Defendant  English,  being  the 
owner  of  a  patent  right,  entered  into  an  agreement  with  the  defendant  Ferine, 
by  which  Ferine  was,  at  his  own  cost  and  expense,  to  sell  the  said  right;  the 
proceeds  of  such  sale  to  be  divided,  share  and  share  alike.  The  agreement 
further  provided  that  all  notes  should  be  taken  payable  to  the  order  of  Eng- 
lish &  Ferine,  and  authorized  Ferine  to  sign  the  name,  if  necessary,  of 
English  &  Ferine  in  transacting  the  business  or  any  thing  incident  thereto, 
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and  for  the  purpose  of  converting  such  notes  into  cash  or  other  securities. 
Ferine,  without  any  consideration,  indorsed  a  note  of  a  third  person  with 
the  name  of  English  &  Ferine,  intending  thereby  to  defraud  English.  The 
plaintiff  purchased  the  note  in  good  faith  for  full  value  and  before  maturity. 
English  &,  Ferine  had  never  held  themselves  out  as  partners,  nor  did  plain- 
tiff know  of  the  agreement  entered  into  between  them  at  tlie  time  of  pur- 
chasing the  note.  Held^  that  the  agreement  did  not  authorize  Ferine  to 
indorse  the  note  in  Englishes  name,  and  that  the  latter  was  not  liable  thereon. 
HoTCHKiss  V,  English 369 

4  Making  of^  'procured  hyfravd — when  a  drfense  as  agatnst  bona  fide 

Iwider — JVegUffence  in  tdgning,  question  for  jury  J]  This  action  was  brought  by 
a  bona  fide  purchaser  of  a  promissory  note,  which  the  maker  claimed  to  have 
signed  under  the  belief  that  it  was  a  contract  to  act  as  agent  for  a  patent 
cultivator.  Upon  the  trial,  evidence  was  given  tending  to  prove  that  the  note 
was  signed  by  the  defendant  at  his  own  house;  that  he  and  two  of  his  sons, 
who  were  present,  could  read;  that  defendant  attempted  to  read  the  paper, 
but  did  not  underetand  it  well,  and  that  it  was  then  read  over  bv  the  person 
presenting  the  paper,  who  was  an  entire  stranger  to  the  defendant  and  his 
family,  and  signed  by  the  defendant.  Held,  that  it  was  proper  to  submit  the 
question  of  defendant's  negligence  to  the  juiy,  and  that  a  motion  to  direct  a 
verdict  in  favor  of  the  plaintiff  was  properly  denied.    Penton  v,  Robinson,  258 

5.  Collateral   security  —  improper   disposUion  of — burden  of  proof] 

Where  an  indorser  of  a  note  is  sued  upon  it,  if  the  plaintiff  has  received  any 
collateral  securitv  for  its  payment,  the  burden  of  proof  is  on  the  party  sued 
to  show  that  such  collateral  security  has  been  improperly  disposed  of. 

VOSE  V.  YULEE 628 

6.  Date  of  only  presumptiee  emdence  of  time  of  its  exeetUion.]    The  date 

of  an  instrument  in  writing  is  only  presumptive  evidence  of  the  time  of  its 
actual  execution,  and  such  presumption,  whenever  fraud  or  mistake  is 
alleged,  may  be  contradicted  by  parol  evidence. 

Germania  Bank  v.  Distler 688 

7.  Such  mistake  may  be  shown  as  well  by  the  indorsee  as  by  the 

payee  of  a  promissory  note.    Id. 

In  action  upon^  by  exeaUors^  when  indorsement  to  them  need  not  be  aUeged. 

See  Leland  t>.  Manning 7 

Usury  —  law  of  place  where  made,  and  not  of  place  where  negotiated, 

governs. 

See  Clayes  v.  Hooker 231 

When  not  usuriotis — lex  lod  eontraehu. 

See  Agricultural  Nat.  Bank  f>.  Sheffield 421 

Alteration    of — ratificaMon   of    by   indorser — when   indorser   liable. 

See  Nat.  State  Bank  v.  Rising 799 

When  receipt  of  not  deemed  paym>ent. 

See  Whitaker  v.  Whitaker 810 

PUBUOATION  — JV^  York  c%--1857,  chap.  446,  §  7 —Failure  to  publish 
resolution  authorizing  contract — effect  of  on  corUraet, 

See  MooRE  v.  Mayor *. 545 

Cf  ordinances  and  resolutions  of  board  of  aidermen  of  New  York  dtVy 

reared  by  chap.  137,  1870,  §  7 — what  publication  required — when  must  be 
made. 

See  Matter  of  Levy 501 

Cf  summoTis  —  action  against  foreign  corporation. 

See  Coffin  v.  Chicago  and  N.  Pac.  Cons.  Co 625 

FUBUC  BTTILDINGHS  —  Exemption  of  from  meehaniaf  Hens. 

See  Van  Denburgh  v.  Village  of  Greenbush 795 

PUBLIC  OFFICER — A  messenger  to  the  president  of  the  board  of  aldermen 
is  not  a  public  officer,  within  meaning  of  chap.  876,  1869,  §  11. 

See  Smith  o.  Mayor 644 

Hun— Vol.  IV.        110 
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TlATTillOAD  OOJS:PAJf(Y  —  EfectmmU  of  pauenger  not  pomesting  ticket, 
where  ticket  had  pvei^ioudy  been  taken  by  conductor — habiUtvof  company,]  1.  The 
plaintiff,  having  purchased  a  ticket  from  Sing  Sing  to  Khinebeck,  entered  a 
train  from  New  York  at  Sing  Sing,  which  stopped  at  Poughkeepsie,  where 
passengers  going  farther  north  were  accustomed  to  take  the  next  train.  Just 
before  coming  to  Poughkeepsie,  the  conductor  of  tlie  train  took  up  plaintiflF's 
ticket.  Plaintiff  having  entered  the  next  train  going  north  at  Poughkeepsie, 
the  conductor  of  that  train,  shortly  after  leaving  that  place,  demanded  his 
ticket,  and,  upon  his  refusal  to  pay  the  fare,  ejected  him  from  the  train, 
although  informed  by  the  plaintiff  and  other  pajssengers  that  the  other  con- 
ductor had  taken  his  ticket.  In  an  action  brought  by  the  plaintiff  to  recover 
dam^es  for  such  expulsion,  heldy  that  he  was  entitled  to  recover. 

TOWNSEND  V.  N.  Y.  CbN,  AND  HuD.  R  R  R  Co 217 

2. WTien  liable  for  acts  of  agent  in  Reding  passenger  —  acts  wiikin  scope 

of  employine?it.]  Where  a  brakeman  who  had  been  directed  to  notify  pas- 
sengers attempting  to  enter  a  certain  car  that  was  reserved  for  ladies,  and  to 
show  them  to  some  other  cai*,  removed  from  said  car  a  person  who  had  en- 
tered it,  after  being  forbidden  to  do  so,  and  in  so  doing  used  unnecessary 
violence;  held^  that,  even  if  the  brakeman  exceeded  his  orders  in  ejecting  the 
plaintiff,  yet,  as  between  the  latter  and  the  company,  it  was  enough  that  the 
act  was  done  in  the  prosecution  of  the  company^s  business,  and  thaMt  was 
liable  tlierefor.    Peck  v.  N.  Y.  Cbn.  and  Hud.  R  R  R  Co 236 

3. Whe?i  proceedings  to  take  land  under  general  railroad  act  may  be 

discontinued — costs  on  stich proceedings.']  Under  the  provisions  of  the  general 
railroad  act  (chap.  140  of  1850,  and  chap.  237  of  1869),  relative  to  the  taking 
of  land  for  the  railroad  company,  there  is  no  obli^tion  imposed  on  the 
company  to  take  land  until  the  confirmation  of  Uie  report  of  the  commis- 
sioners appointed  to  assess  the  damages.  Up  to  this  point  in  the  proceed- 
ings, the  court  has  power  on  the  application  of  the  company  to  discontinue 
the  proceedings. 

The  act,  chapter  270  of  1854,  authorizes  the  awarding  of  costs  in  proceed- 
ings under  the  general  railroad  act. 

Matter  op  Syracuse,  Benqhamton  and  N.  Y.  R  R  Co 311 

4.  Petition  in  proceedings  to  acquire  lands,  after  completion  of  road — 

need  not  state  facts  required  in  original  petition.]  Where  a  railroad  company, 
after  having  located  and  completed  its  road,  institutes  proceedings,  under 
chapter  237,  Laws  of  1869,  to  acquire  title  to  other  lands  necessary  for  the 
convenient  transaction  of  its  business,  the  petition  need  not  state  all  the  facts 
which  are  required  in  the  original  petition;  nor  is  it  necessary  to  make  and 
file  the  maps  which  are  required  when  the  company  first  applied  to  acquire 
lands  for  its  road.    Matter  of  N.  Y.  Cen.  and  Hud.  R  R  K.  Co 381 

5.  1850,  chap.  140 — Subscription  for  stock  of — check  taken  as  cash  — 

agent  to  procure  siU)scriptions  —  au&iority  of]  The  defendant,  having  been 
applied  to  by  an  agent  employed  to  procure  subscriptions  to  the  stock  of 
the  plaintiff,  gave  his  check  for  the  ten  per  cent  required  by  the  act  of  1850 
to  be  paid  in  cash,  upon  the  express  agreement  that  he  should  never  be  called 
upon  to  pay  the  same.  In  an  action  brought  by  the  company  upon  the  check, 
Jidd  (1),  that  the  taking  of  the  check  for  the  ten  per  cent  required  to  be  paid 
in  cash,  was  not  such  a  violation  of  the  act  as  to  render  it  void ;  (2),  that  the 
agent  had  no  authority  to  bind  the  company  by  his  agreement  in  regard  to 
the  liability  of  the  defendant  upon  the  check. 

Syracuse,  Phcenix  and  Oswego  R  R  Co.  v.  Gere. 392 

6.  Proceedings  to  acquire  lands  — petition  in — burden  of  proof]    Where 

an  application  is  made  to  take  real  estate  under  the  general  railroad  act 
(chap.  140,  Laws  1850)  the  burden  of  proving,  by  legal  evidence,  that  the  facts 
alleged  in  the  petition  are  not  true,  is,  by  section  15  of  the  said  act,  cast  upon 
the  owner  of  the  land,  and  an  affidavit  or  answer  is  not  sufficient  for  that 
purpose.    Matter  op  N.  Y.  Bridge  Co 635 

7. Section  26,  chap.  140, 1850,  not  compulsory  on  company.]    Section  26 

of  said  act,  providing  that  when  the  title  is  vested  in  any  trustee  not  author- 
ized to  sell,  or  in  any  infant,  idiot  or  person  of  unsound  mind,  the  Supreme 
Court  shall  have  authority  to  direct  the  sale  of  the  land,  is  for  the  benefit  of 
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BAILBOAD  OOMPANT—  ConUnued,  pass. 

the  trustee  and  infiint  or  idiot  owner,  and  is  not  compulsory  upon  the  rail- 
road company,    id. 

Starting  train  by  mddenjerk^  loUhaut  warning  to  passengers — when  UaUe 

for  ir^uries  occasioned  by. 

iSeeMiLLiMAN  «j.  N.  Y.  Cen.  and  Hud.  R.  R.  R.  Co 409 

Kngine  stopped  at  railroad  crossing  —  sudden  escape  of  steam  fromy  fright- 
ening horse — liability  of  company. 

See  B0R8T  «.  Lak£  Shore  and  Mich.  So.  R.  Co 346 

When  may  be  restrained  by  tr0 unction  from  diverting  property  covered  by 

mortgage^  at  suit  of  bondholder. 

See  Webtjen  v.  St.  Paul  and  Pacific  R.  R.  Co 529 

Contributory  n^egliaenee  —  care  required  of  employes  toorking  upon  track. 

See  Omingbr  v.  N.  Y.  Cen.  and  Hud.  R.  R.  R.  Co 159 

negligence — contributory  negligeihce  in  leaving  car  before  arriving  at  station. 

See  Taber  v.  Del.,  Lack,  and  West.  R  R.  Co 765 

Negligence —  when  party  guilty  of  negligence  in  wdOdng  upon  railroad, 

iSed  Elwood  «j.  N.  Y.  Cen.  and  Hud.  R.  R.  R.  Co 808 

Negligence  of  in  allowing/  cars  to  run  tvUhout  any  one  in  charge  of  them. 

&d  Sutton  «.  N.  Y.  Cen.  and  Hud.  R.  R.  R  Co 760 

Proceedings  to  acquire  lands — burden  of  proof  that  allegations  of  peti- 
tion are  untrue. 

See  Matter  op  N.  Y.  Bridge  Co 685 

Effect  of  conveyance  to,  containing  habendum  clause  ^toihe  uses  and  pur- 
poses of  said  railroad.'*^ 

See  Ludlow  v.  Hudson  River  R  R  Co 289 

RATIFICATION — Wien  a  contract,  void  for  foQ/ure  to  publish  resolution 
authorising  it,  cannot  be  ratified  by  officers  of  dty. 

/S66  Moore  17.  Mayor » 545 

Of  lease  of  armories  in  New  York  city,  made  without  authority  —  oecu-  ' 

paney  by  militia  and  payment  of  rent  cannot  be  treated  as  ratification. 

See  Ford  v.  Mayor 687 

Fallon  v.  Mayor 583 

SEAL  PB0PEBT7  —  Lateral  support — when  owner  estopped  from  asserting 
right  to. 

See  Ludlow  v.  Hudson  River  R.  R.  Co 239 

When  regarded  as  personalty  where  testator  has  directed  U  tobe  sold  emd 

proceeds  divided. 

See  Shumway  v.  Harmon 411 

Contract  of  sale  —  w?ien  title  of  vendee  in,  is  superior  to  that  of  a  grantee 

with  notice. 

/SficToWNSEND  V.  BiBSBLL 297 

Contract  for  sale  of — w?ien  requiring  affidavit  of  solvency  of  grantor 

authorizes  rescission  of. 

See  WoRMSER  v.  Garvby 476 

Assignees  of  contract  for  sale  of —  rights  and  interests  cf,  as  bettoeen  each 

other. 

See  Plympton  v.  Bobhmb' 396 

When  equitable  title  remains  in  bankrupt,  ctfter  conveyance  to  assignee. 

See  CoLiE  V.  Jamison 284 

Proceedings  to  acquire,  byB.  B.  Co.  — petition  in  —  burden  of  proof 

See  Matter  op  N.  Y.  Bridge  Co 635 

BEOEIPT  —  €f  payment  infuU  of  aU  claims  and  demands  by  contractor  — 
when  prevents  recovery  of  damages  from  employer  for  laches  of  co-contractor. 

See  Coulter  v.  Board  op  Education 569 

—  Cf  Skmress  Co.  —  wJhen  ecvpresses  contract  between  parties. 

See  Huntington  v.  Dinsmorb 66 
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BEOEIVEB — Action  by  judgment  creditor  of  eorporation  for  appointment  of 
— judgment  fraudulently  obtained  —  presumptian  arising  from  faUure  to  take 
direct  proceedings  to  set  aside.]  1.  The  plaintiff,  a  judgment  creditor  of  defend- 
ant, applied  for  the  appointment  of  a  receiver  of  the  defendant,  a  corpora- 
tion, which,  as  a  defense  to  the  motion,  alleged  that  the  judgment  was  obtained 
by  the  collusion  and  fraud  of  the  presiaent  of  the  corporation ;  upon  the 
hearing,  time  was  given  to  make  a  motion  to  open  the  judgment  on  that 
ground,  of  which  opportunity  defendant  did  not  avail  itself.  Held,  that  the 
court  was  authorized  to  infer,  from  its  failure  so  to  do,  that  the  defense  was 
without  merit.    Loder  «.  N.  Y.,  Utica  and  Ogdensbubgh  R.  R.  Co 22 

2. Payment  by^    of  fictitious,  unfounded  daiins  —  remedy  of  creditor.] 

When  the  evidence  establishes  the  fact  that  claims,  allowed  and  paid  out  of 
funds  in  the  hands  of  a  receiver  by  an  order  of  the  court,  are  fictitious  and  un- 
founded, the  proper  proceeding  by  a  creditor  t)f  the  fund  is  to  apply  to  be 
made  a  party  to  the  suit  in  which  the  order  was  made,  and  to  have  such  order 
vacated;  for  in  such  proceeding  the  court  has  a  wider  discretion  and  greater 
power  for  relief  than  in  an  independent  action  depending  for  itA  success  upon 
satisfactory  proof  of  fraud.    Schbnck  v.  Ingraham 67 

8. Of  railroad   company — not   personalty  UMe  for   negligence  of  em- 

pHoyes  —  liable  for  his  own  misconduct,]  A  receiver  is  person^ly  liable  to 
persons  sustaining  loss  or  injury  by  or  tli rough  his  own  neglect  or  miscon- 
duct ;  but  for  the  neglect  or  misconduct  of  those  employed  by  him  in  the 
performance  of  the  duties  of  his  office,  he  is  only  liable  in  an  action  brought 
against  him  as  receiver,  and  any  judgment  recovered  therein  must  be  made 
payable  out  of  tUnds  in  his  hands  as  such  receiver.     Camp  v.  Bahnet 373 

4.  Judgment  may  be  modified  on  appeal  so  as  to  be  against  defendant  a» 

receiver  only.]  This  action  was  brought  against  the  defendant,  who  was 
operating  and  managing  the  Buffalo,  Corry  and  Pittsburg  railroad,  as  a 
receiver  duly  appointed  by  the  United  States  District  Court,  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff  while  traveling  as  a  pass- 
enger on  the  railroiCd  Upon  appeal  from  a  judgment  recovered  by  the  plain- 
tiff upon  the  tiial  of  the  said  action,  held,  that  the  record  and  proceedings 
should  be  modified  so  as  to  make  the  judgment  against  the  defendant  as 
receiver  only,  and  not  against  him  personally,  and  that,  as  so  modified,  it 
should  be  affirmed.    Id. 

5.  Remedy  of  receiver  where  it  is  sought  to  charge  him  pereonaUy.]    If,  in 

such  case,  a  receiver  desires  the  protection  of  the  court  by  which  he  was 
appointed,  he  must  apply  thereto  for  an  injunction,  and  in  case  he  fail  so  to 
do,  the  action  at  law  may  proceed  as  though  permission  to  bring  tlie  same  had 
been  received  from  such  court.    Id. 

Whs7i,  having  na  notice  of  ckUm  before  paying  dividendy  not  required  to 

pay  creditor. 

See  Smith  v.  Manhattan  Ins.  Co 127 

When  chargeable  personally  with  costs  in  action  upon  bond  of  indemnify. 

See  Chapin  v.  Thompson 779 

BEGOBDING  —  Mortgage  —  equities,  between  mortgagees  —  how  far  subsequent 
purchaser  bound  by.]  Two  mortgages  bearing  even  date  were  given  respect- 
ively to  A  and  B,  with  the  understanding  that  they  were  to  be  equal  liens 
upon  the  real  estate  described  in  them.  B*s  mortgage  was  first  recorded. 
Subsequently,  but  after  A*s  mortgage  was  recorded,  B  assigned  his  mortgage 
to  C,  and  C  tliereafter  assigned  it  to  D;  both  C  and  D  being  ignorant  of  the 
understanding  that  the  mortgages  were  to  be  equal  liens  upon  the  premises. 
Held,  that  D,  being  a  purchaser  in  good  faith  and  for  a  valuable  consideration, 
might  avail  himself  of  the  earlier  recording  of  his  mortgage,  and  that  it  was  a 
prior  lien  to  tliat  of  A.    Grebnb  v.  Deal 708 

BEFEBSiE  —  Refusal  of,  to  order  bill  of  particulars,  not  rewewajtite. 

See  Matter  op  Wbller  v.  Wbller 195 

Fees  of,  on  sale  in  foreclosure— V^m,  chap.  669;  1874,  chap.  192.. 

See  Fhilips  v.  Walker ' 645 
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BEFEKEKCE  —  InabUUy  of  party  to  pa^f  referee^ b  fees  riot  vaUd  dfpectian.']  1 .  It 
is  no  objection  to  an  order  referring  an  action,  mat  the  plaintiff  is  insolvent 
and  will  be  unable  to  pay  the  referee's  fees,  and  that  the  action  is  brought 
in  bad  faith.     Place  9.  Chbsebrough 677 

2. Lon^  oeeaunL]    A  reference  may  be  ordered  although  one  of  the 

several  issues  m  the  case  may  not  require  the  examination  of  a  long  account 
Id, 

8.  Pimer  of  court  to  order.]  The  power  of  the  court  to  refer  common- 
law  actions  involving  the  examination  of  a  long  account,  existed  at  the  time 
of  the  adoption  of  the  Constitutions  of  1777  and  1823.    Id, 

4.  No  exception  lies  to  the  refbsal  of  a  referee  to  find  the  particulars 

which  go  to  make  up  his  general  conclusions  of  fact     Ayert  v.  Folbt.  . . .  415 

5.  It  is  erroneous  for  a  referee  to  find  the  evidence  of  facts  instead  of 

the  facts  themselves.     Id. 

6. Code,  §  270  —  tchsn  court  may  order  rtferenee  under.]    Under  section 

270  of  the  Code,  the  court  may,  by  consent  of  the  parties,  order  a  reference 
to  determine  any  issue  or  question  of  fact,  instead  of  directing  the  same  to 
be  tried  by  a  jury.    THURSEm  v.  Chambers 721 

7. Referee's  report — effect  of]     When  in  such  cases  the  referee  is 

directed  to  report  his  proofs  with  his  finding,  his  report  has  the  same  effect 
as  the  verdict  of  a  jury  would  have,  and  the  judge  is  at  liberty  to  form  his 
own  conclusions  of  fact  and  of  law  upon  the  evidence,  using  the  report  as 
merely  advisory.    Id. 

Potoer  of  court  to  order,  on  appUeation  to  Doeate  assessment^  made  under 

chap.  312, 1874 — DistinctUm  between  power  of  court  to  order  r^ererux  in  actions 
and  in  special  proceedings. 

See  Matter  of  Bohm 658 

As  to  surplus  moneys  —  obfeet  of. 

See  Ukion  Dime  Sayings  Institution  v,  Oslby 667 

When  trial  wiU  require  examination  of  long  account,  though  action  be  not 

on  an  account  —  Laches  in  moving  for. 

See  Mayor  v.  Genet. 668 

RELEASE  —  Obtained  by  fraud  —  a/ooided  by  proof  of  fraud. 

See  Dambman  v.  Schultino 60 

BEUGIOTTS  OOBPOBATION  —  Organized  under  act  of  1818  —  status  of— 
r^ht  to  wte.]  1.  A.  corporation  formed  under  section  2  of  "An  act  to  pro- 
vide for  the  incorporation  of  religious  societies,"  passed  April  5, 1813,  is  not 
an  ecclesiastical  corporation  in  the  meaning  of  the  English  law  ;  but  the 
majority  of  the  corporators  have  the  right  to  control  the  corporate  body  in 
accordance  with  their  beliefs,  and  they  are  free  from  any  ecclesiastical  restric- 
tion. It  is  a  connection  with  the  particular  society,  not  with  the  denomina- 
tion at  large,  that  gives  the  right  to  vote.    Watkins  v.  Wilcox 220 

2.  W?ien  one  corporator  may  not  bring  action  to  set  aside  conveyance  made  by 

it.]  When  property  of  a  religious  corporation  is  sold  for  its  full  value,  and 
the  only  obiection  to  the  sale  lies  in  alleged  irregularities  in  the  proceedings 
before  the  County  Court,  an  action  by  a  corporator  to  declare  the  conveyance 
made  by  the  corporation  void,  will  not  be  sustained.    Id. 

3.  In  an  action  brought  to  set  aside  an  order  changing  the  name  of  a 

religious  corporation,  the  corporation  must  be  a  party.    iS. 

BEUGIOTTS  SOOIETY  —  What  is  a  religious  society  within  meaning  of 
chap.  282, 1852,  limiting  exeinptions  from  taxation  —  When  can  maintain  aetion 
to  have  taxes  declared  void. 

See  Hebrew  Free  School  Association  v.  Mayor. 446 

SEKEDIES  —  Election  of  one  of  ttoo  inconsistent  remedies — effect  qf. 

See  Wright  v.  Pierce 861 

Election  of — when  party  bound  by — estoppel. 

See  King  v.  GalyIn 268 


Digitized  by 


Google 


878  INDEX. 

REMEDIES—  GanUnued,  paqil 

Contract  procured  by  fraud  —  remedy  of  party  dtfratided. 

See  Van  Liew  v.  Johnson 415 

REMOVAL  OF  CAUSE  —  Ord&r  of  court  or  acceptance  of  mreties  e^MnUal] 
The  mere  filing  of  the  papers  on  an  application  for  the  removal  of  a  cause  to 
the  United  States  court,  does  not  have  the  effect  of  removing  -the  action. 
The  court  must  act  upon  them  either  by  order  or  by  accepting  the  sureties 
offered.    Vosb  «.  Yulkb 628 

RENSSELAER  COUNTY  —  Mechanic^  hen  —  (^p,  778,  1866,  vhu  not 
repealed  by  chap.  558, 1869,  a8  amended  by  chap.  194,  1870  —  Bkcennp^n  of  pub- 
He  buildings. 

See  Van  Denbuboh  v.  Village  of  Greenbush 795 

REPEAL  —  Hepeal  of  repealing  act  —  effect  of  A  When  a  statute  repealing  a 
preceding  statute  is  itself  repealed,  the  original  act  is  revived  and  continues 
in  force  from  that  time.     Schwab  !>.  People 520 

Ohap,  778, 1866,  wae  not  repeated  by  chap,  588, 1869,  as  amended  by  chap, 

194, 1870. 

8ee  Van  Denburoh  v.  Village  of  Grbenbubh 775 

OTiap.  568,  1868,  creating  office  cffi/re  marshaly  not  repealed. 

See  Habbis  v.  People 1 

REPLY —  When  only  required,^  Under  the  Code,  no  reply  to  an  answer  is 
necessary  unless  it  sets  up  a  counter-claim,  but  the  plaintiff  is  permitted  to 
prove  any  matter  in  denial  or  avoidance  of  the  answer  when  it  sets  up  new 
matter,  as  the  case  may  require.    Dambman  t>.  Sghulting 50 

REPORT  —  Of  trustee  of  mining  corporaUon  — failure  tojQe  —  when  action  can- 
not be  mairUaiTied  for. 

See  Bronson  v.  Dimogk 614 

RESCISSION  OF  CONTRACT  ~  Eestoration  of  what  has  been  received  under 
contract  must  be  made.]  1.  This  action  was  brought  by  the  plaintiff  to  restrain 
the  defendant  from  enforcing  a  chattel  mortgage  which  she  had  given  to  him 
to  secure  $350,  the  purchase-price  of  a  lease,  liquor  store  and  the  contents 
thereof,  sold  by  the  defendant  to  the  plaintiff,  and  of  which  the  latter  had 
taken  possession.  The  plaintiff  claimed  to  rescind  the  contract  and  to  have 
the  mortgage  declared  void  by  reason  of  fraudulent  representations  of  the 
defendant  in  respect  to  the  business  of  the  store  and  the  rent  of  the  premises. 
Heldy  that  the  plaintiff  could  not  maintain  the  action,  as  she  had  failed  to 
restore  to  the  defendant  the  property  received  from  him  under  the  contract 
Parbell  v.  Corbett 138 

2    Obligations  assumsd  under  contract^  cannot  be  disaffirmed  after  its 

fruits  have  been  enjoyed.]  A  party  alleging  fraud  by  which  he  has  been 
induced  to  execute  obligations  for  the  payment  of  money,  must  act  promptly 
on  discovering  the  fraud,  if  he  intends  to  rescind  the  contract  which  he  was 
induced  to  enter  into  by  it.  He  cannot  enjoy  the  fruits  of  the  transaction 
and  then  disaffirm  it  as  to  his  obligations. 

The  rule  is  otherwise  when  the  party  seeking  to  rescind  has  received 
nothing  of  value  from  the  other  party.    Dows  v.  Griswold 650 

Party  disaffirming  must  restore  or  offer  to  restore  whal  he  has  received. 

See  Van  Liew  v.  Johnson 415 

When  requiring  affidavit  of  solvency  of  grantor^  authariees  rescission  qf 

contract  for  sale  of  land. 

See  Woumser  v.  Garvet 475 

RESIDENCE  —  Distinction  between  domicile  omd  residence-' when  non-resi- 
dence is  sufficiently  Shown  by  afftda/vil  for  attachment. 

See  Mayor  v.  Genet 487 

RXXLES  —  JBwZe  48—  Case  on  appeal  —  when  too  vohinunous. 

See  Ryan  «>.  Wavle 804 

SAFE  —  In  trust  company^ s  vault — not  within  the  protection  against  exeeutien 
of  civU  process  afforded  to  dwdling-houses. 

See  United  States  v,  Graff 0S4 
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SALE  —  DeUvery  of  property  to  carrier  —  when  Utle  vette  in  pu 
The  plaintiff  entered  into  an  agreement  with  Park  &  Co.  of  N 
which  he  was  to  fill  certain  casks  furnished  by  them,  with  cider 
loaded  upon  the  care  at  Lockport,  each  car  to  contain  fifty  casks,  t 
therefor,  and  transmit  that,  with  a  draft  for  tlie  price,  to  the 
After  certain  of  the  casks  had  been  delivered  to  the  defendant, 
was  waiting  for  enough  to  fill  a  car,  eleven  of  them  were  found  t< 
Held,  that  the  title  to  the  cider  did  not  vest  in  the  purchasers  un 
loaded  and  a  receipt  taken;  and  that  plaintiff  was  entitled  to  maint 
for  the  cider.  In  such  a  case  no  demand  need  be  made  before 
the  action.    Gilbert  t>.  N.  Y.  Cbn.  and  Hud.  R  R.  R  Co 

2. When  delivery  condiiioncd  —  when  condition  waived]    Wli 

delivere  property  in  the  expectation  of  immediate  payment  t 
deliveiT  is  conditional;  but  such  condition  may  be  waived, 
deemed  to  be  so  after  a  considerable  i)eriod  of  time  has  passed 
steps  being  taken  by  him  to  assert  his  right  to  repossess  the  good 
Wright  v.  Pierce 

3.  Choda  sold  on  credit  —  if  sale  induced  byfratid  aetian  may 

once  for  price  —  In  s^ich  case  fraud  is  a  material  issue.]  When  gc 
on  credit,  if  the  sale  be  induced  by  fraudulent  misrepresentation- 
vahie  may  be  commenced  before  the  termination  of  the  period  c 
such  action  the  question  of  fraud  is  material  to  the  issue,  and  ti 
recovered  therein  will  not  be  doomed  to  have  been  recovered  in  i 
contract.    Reid  v.  Martin 

Credit  given  to  agent  instead  of  principal. 

See  Maryland  Coal  Co.  v.  Edwards  

Statute  of  frauds  —  acceptance  —  mere  words  of  contract  c  \ 

constitute. 

See  Ram  v.  Van  Ordbn . 

Statute  offra/uds —  delit)ery  —  mere  words  are  not  sufficient 

See  Moors  v.  Bixby. 

When  instrument  constitutes  a  sale^  and  not  a  lease^  of  dowei 

8tC   RUTHEIIF0K1>   V.  GjtAHAai 

SARATOGA  SPBINGS— CA^rjj.  623,  1870,  laying  out  Ufiii 
C^fUtkutitimil. 

^See  People  ex  rek  Kilher  ».  McDonald. 

SCHOOXi  TAXES—  Odlector^hond  of—  no  jx^wer  fo  ctMeH  im 
given  —  f^tnlitUanUKm^tmlitU^ry.]    I,  A  col  lector  of  sch  ool  mt  jm.73  I 
to  execute  w  wiirmnl  for  the  collcK-tion  of  a  tttX  until  the  bond  < 
^iven  bj  Rf-ction  ^^^  cJmpter  555  of  I8(i4,  is  oxocuted. 

Uiitifthc^  tru.RtavH  liinU  the  lime  within  which  the  Iwnd  must  : 
delermme  its  amount,  tUe  collt'Clot  will  not  be  in  default. 

WOODHULL   ^.  BOHEINBLOST 

3.  (jolld^tm*  —  irii»t^^^  twl  entiUM  ta  rerfeiv^  jjiifru'i/ii  from.] 

are  not  entitled  to  recejvi.i  the  money  i'roni  tliu  collector,  who  is  ' 
to  pay  It  out  on  their  ordt^r,  and  lie  is  not  Lu  defnult  until  s-w  I 
drawn  and  presi!ni4.'d  U>  Uim.     Id, 

3.  (hff*fttor  —  wlien  action   l(fji  agalnM^   on  his  hoTuL]     A  i 

a^unHt  llie  collectur,  m  tavor  of  the  trustee,  on  his  bond :    latk  ^  ' 
to  execute  hin  warrant.     2d.  If,  by  bis  lachea^  any  lax  is  lost  t 
or  he  has  negli^cted  to  pay  over  any  Imlance  in  liis  hands  to  hU  si  1 

SECBETABT  OF  THE  l^AVY  —  Autju>rised  (ft  fipifoint  fim 
act  fi!i  hiA  iif/f/iL]  The  yecretnry  of  tbe  ntivy  ia  aulhoriKed  un(  ; 
congress  (14  U.  8-  Slat,  at  Large,  04,  %  I),  to  appoint  a  firm  la  I  i 
as  Ilia  a^ent  in  paying  drtift^^  drawn  by  naiial  ofhcers,  and  \  i 
necessary,  exact  and  rt^cciv^e  all  such  Mceiirilles  an  he  csn  obtain  1 
di-partmrnt  against  loas  by  reason  oC  tlie  apprehended  in^tJlv 
firm.     Weetj^s  e.  St,  Paul  and  Pacific  R,  K.  Co 
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SEBVIGE  —  StiMituted  service  of  mmmans  •—  when  affldami  mffldent  U>  mUho- 
rue  order  for.   • 

See  SiBfPSON  v.  Burch 815 

Service  of  answer  after  office  hours  -r  wfien  irreguUmr. 

See  Vail  u.  Lane 653 

SEB viuJfiS  —  Value  of  in  keeping  books--haw  promL 

See  Miner  v.  Gardiner 132 

SET-OFF  —  Action  to  set  off  debt  against  judgment  —  when  cannot  be  main' 
tadned.]  Where  a  party  a^iost  whom  a  judgment  has  been  recovered  com- 
mences an  action  a^inst  his  Judgment  creditor  for  the  purpose  of  recovering 
a  claim  existing  in  his  favor  against  such  judjiment  creditor,  and  in  such  action 
issues  an  attachment  and  by  virtue  thereof  attaches  such  judgment,  he  is 
precluded,  while  the  suit  in  which  such  attachment  issued  is  pending,  from 
maintaining  an  action  in  equity  to  apply  the  debt  sued  on  in  such  action  as  a 
set-off  against  the  judgment  recovered  against  him.     Butler  v,  Wehlb 54 

SEWEB  —  Overflow  of—  when  city  not  Uabte  for. 

See  Smith  v.  Mayor 637 

SU JiBIFF  —  Sale  of  re^  estate  fraudulenUy  conveyed^  by  sheriff  instead  qf 
■receiver  —  when  order  directing^  is  proper. 

See  Kennedy  v,  Barandon 042 

1871,  chap,  783,  §  3,  UmiUng  time  of  commencement  of  actions  against 

sheriffs — when  inujypliciibte. 

See  Board  of  Superyisors  v.  Walter 87 

SIDEWALKS  —  lAaJbiUty  of  adjacent  owners  for  injuries  resulting  from  inter- 
ference toith.]  1.  A  pei*8on  who  interferes  in  any  way  with  a  sidewalk  in  a 
city,  and  leaves  it  in  a  dangerous  condition,  Lb  liable  for  injuries  caused 
thereby,  whether  he  knew  it  to  be  dangerous  or  not,  and  irrespective  of  any 
permission  from  the  public  authorities  to  do  the  work  from  which  the  injury 
arises.    Whalen  v.  Gloucester. 24 

2.  A  cover  to  a  hole  in  a  sidewalk  becomes  a  part  of  the  highway, 

and  must  be  as  secure  as  the  walk  itself.    Id. 

Liability  of  dig  for  injuries  caused  by  steep  grade  of. 

See  Clemence  v.  City  op  Auburn 386 

SLASTDER— Privileged  commundcaOons.]  1.  Statements  made  by  a  resident 
of  a  school  district,  having  a  daughter  whom  he  wishes  to  send  to  school,  to 
the  ti-ustees  of  the  district  as  to  the  bad  character  of  a  woman  proposed  to 
be  employed  as  a  teacher,  are  privileged,  and  no  recovery  can  be  had  therefor 
without  proof  of  express  malice. 

To  authorize  a  recovery  in  cases  where  the  communications  are  alleged 
to  be  privileged,  it  is  sufficient  to  prove  that  the  defendant  knew  the  charge 
to  be  false.     Harwood  v.  Kebch 882 

2.   Malice  —  wheti  implied — when   denial  of  immaterial.']    Malice  is 

implied  from  the  utterance  of  slanderous  charges  not  justified  or  privileged, 
and  a  denial  of  malicious  intent  is  of  no  avail.    Id. 

SPECIFIC  VWR^EOBMAlStCZ-—  Parties'-who arerieceesary parties pia^^ 
in  acHan  for.]    1.  All  who  are  interested  in  a  contract  for  the  conveyance  of 
land,  must  join  with  the  plaintiff  in  an  action  brought  for  its  enforcement,  or 
a  valid  excuse  for  their  not  joining  with  the  plaintiff  must  be  shown. 

McCoTTBR  V.  Lawrence 107 

2.  Parties — defect  of —  how  not  remedied.  ]    Such  defect  is  not  re :  uediefl 

by  a  judgment  directing  a  conveyance  to  be  made  to  the  plaintiff  and  her  co 
owners  and  their  assigns,  without  naming  them,  as  such  co-owners  have  a 
right  to  elect  to  accept  a  specific  performance,  or  to  sue  for  damages  for  a 
breach  of  contract.     Such  an  action  is  within  section  97  of  the  Code.    M 
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BVlSCflTlO  VEBJFOKMAISICE-- Continued.  paas. 

3. Statute  of  Umitatwns — wT^en  hegim  to  run — when  may  not  be  irUerpoted.} 

In  an  action  in  equity  by  a  vendee  in  an  executory  contract  for  the  sale  of 
lands,  no  proof  of  a  demand  or  tender  of  performance,  on  his  part,  before 
instituting  suit  for  a  specific  performance  is  necessary,  but  an  offer  to  per- 
form, made  in  the  complaint,  and  ability  to  perform  at  the  time  of  the  decree, 
are  sufficient;  and  the  statute  of  limitations  begins  tonm  without  any  formal 
denial  by  the  vendor  of  the  right  of  the  vendee. 

Parol  admissions  and  acts  in  pais  are  no  longer  sufficient  to  prevent  the 
operation  of  the  statute  of  limitations. 

It  is  only  when  the  vendee  has  become  entitled  to  a  specific  performance  of 
the  contract  by  the  vendor,  by  reason  of  a  full  performance  thereof  by  the 
vendee,  that  the  vendor  will  not  be  allowed  to  disturb  his  possession,  or  to 
interpose  the  statute  of  limitations  as  an  obstacle  to  his  right  to  have  his 
equitable  title  perfected  by  a  conveyBuce  of  the  legal  estate. 

A  court  of  equity  has  no  more  power  to  disregard  the  statute  of  limitations    . 
than  a  court  of  law.    Id. 

4.  Delay,  caused  by  defendant^  no  defense  in  action  for."]    Where  land 

contracted  to  be  sold  was  incumbered  by  a  judgment  against  the  vendor, 
an  appeal  having  l)een  taken,  however,  in  the  action  in  which  the  judg- 
ment was  recovered,  and  on  the  application  of  the  vendee's  agent  for  the 
fulfillment  of  the  contract,  the  vendor  said  the  vendee  would  have  to  wait 
till  the  suit  was  settled,  which  statement  was  communicated  to  the  vendee, 
who  said,  "  very  good,"  and  proceeded  to  have  his  contract  acknowledged 
and  recorded:  AeW,  in  an  action  brought  by  the  vendee  for  specific  perform- 
ance, after  the  judgment  had  been  reversed,  that  the  vendor  was  bound  to 
assume  that  his  answer  would  be  communicated  to  the  vendee,  and  could 
not  set  up  the  vendee's  delay  which  he  had  himself  caused. 

Dklavan  v.  Duncan 29 

Cf  contract  for  sale  of  land  — when  requiring  affldamt  ofeolveney  of 

ffrantor  authorizes  rescission  of 

See  WoRHSER  tr.  Garvbt 476 

STATUTE  OF  DES0ENT8  —  Bosthumous  children — design  cf  statute  in 
reference  to. 

See  Rockwell  v.  Geert 606 

STATUTE  OF  TKAJTDQ  —  Promise  to  pay  debt  of  another.]  1.  A  being 
indebted  to  B  for  sawing  lumber  at  A's  mill,  conveyed  his  property  to  C, 
who  hired  B  to  continue  the  running  of  the  mill,  saying  that  he  would  pay 
him  the  same  that  A  had  paid  him,  and  saying  further,  that  he  had  made 
arrangements  with  A  to  pay  A's  debt  to  the  plamtiff ,  and  that  he  would  pay 
him  the  back  pay  that  was  coming  to  him.  Held,  that  the  a^ement  to  pay 
A's  debt  was  void  under  the  statute  of  frauds.    Belknap  «.  Lender 414 

2.  Oemiractfor  manufacture  of  tent  —  when  not  within.  ]    A  contract  for 

the  manufacture  of  an  article  out  of  material  to  be  supplied  and  furnished 
by  the  manufacturer,  is  not  within  the  statute  of  frauds. 

HioGiNB  V,  Murray 665 

8. Property  reeeited  under  contract  void  by — when  promise  topayfor^ 

implied.]  Where  a  party  receives  property  under  a  contract,  void  by  the 
statute  of  frauds,  and,  for  that  reason,  subsequently  refuses  to  fulfill  the  con- 
tract on  his  part,  the  law  implies  a  promise  to  pay  the  value  ot  the  property 
so  received.    Wood  v.  Shultis 809 

4  When  need  not  be  pleaded.]    It  is  only  when  a  complaint  sets  forth 

a  contract,  and  the  answer  admits  that  allegation,  that  the  defendant  must 
plead  the  statute  of  frauds.    Aloer  v.  Johnson 412 

6.  Acceptance  —  what  constitutes.]    The  mere  words  of  a  contract  for 

sale  of  chattels  do  not  constitute  an  acceptance  within  the  provisions  of  the 
statute  of  frauds.  The  vendee  must  act  so  as  to  indicate  that  he  receives 
and  accepts  the  goods.    Ham  v.  Van  Ordbn 700 

6. DeHoery.]    Mere  words  are  not  sufficient  to  constitate  a  deliveiy 

of  personal  proper^.    Moorb  v.  Bixbt 808 

HiTN— Vol.  IV.        ill 
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STATUTE  OF  FBAXTBS  —  OanUnued.  pabb. 

7.  Contract  for  sale  of  log%^    This  action  was  brought  tx>  recover  the 

Srice  of  306  logs,  sold  to  defendant.  The  defense  was  that  these  logs  were 
eliyered  under  a  contract,  by  which  the  plaintiffs  assignor  agreed  to  deliver 
to  the  defendant  all  the  market  pine  saw  logs  tliat  could  l»e  cut  from  the 
**  Perry'*  lot,  in  Wilton,  the  logs  to  be  delivered  at  defendant's  saw-mill,  at 
two  dollars  per  log,  in  the  yciira  1873  and  1874,  and  to  be  measured  and 
counted  at  said  mill,  which  logs  the  defendant  agreed  to  accept  and  pay  for; 
that  the  plaintiff's  assignor  cut  a  large  number  of  logs  from  the  lot,  in  addi- 
tion to  the  206,  which  he  refused  to  deliver  to  the  defendant,  by  means  of 
which  the  defendant  had  sustained  damage.  Hdd^  that  this  was  not  a  con- 
tract for  the  sale  of  standing  timber,  and  that  it  was  not  e&sential  to  its 
validity  that  it  should  be  in  writing,  and  therefore  such  defense  could  be 
established  under  it    Botce  t?.  Washburn 788 

STATUTE  OF  UX1TAT10N&  —  IXefe^m  of  ^  when  mmt  be  set  vp  by 

obligee  in  bond  of  indemnity  againtt  daima,  etc.'\  1.  More  than  six  years  after  the 
cause  thereof  arose,  an  action  was  brouj^ht  against  the  plaintiff  herein,  to 
recover  the  rent  of  certain  premises  which  had  been  occupied  by  him  as 
receiver.  Against  such  an  action  tiie  defendant  had,  by  a  bond  of  indemnity, 
covenanted  to  save  and  keep  the  plaintiff  harmless.  The  plaintiff,  although 
reauested  by  the  defendant  to  do  so,  refused  to  interpose  to  such  action  the 
defense  of  the  statute  of  limitations,  or  allow  the  defendant  to  do  so,  but  suf- 
fered judgment  to  be  taken  against  him  for  the  amount  claimed.  In  this 
action,  brought  upon  sucli  bond,  to  recover  from  the  defendant  the  amount 
of  such  judgment,  heUdy  that  the  defense  of  the  statute  of  limitations  stood 
upon  the  same  footing  with  other  legal  defenses,  and  was  to  he  treated  with 
the  same  respect,  and  given  the  same  favor  and  coiKsideration,  as  common- 
law  defenses;  that  it  was  the  plaintilTs  duty  to  have  set  up  such  defense  to 
the  action  brought  against  him,  or  to  have  suffered  the  defendant  to  do  so, 
and  that,  having  refused  to  do  either,  he  was  not  entitled  to  recover  in  this 
action ;  that  the  plaintiff  was  properly  charged  personally  with  the  costs 
therein.    Chapin  v.  Thompson ". 779 

2.  Cbefe,  §  110 — parol  ratificittion  of  contract  of  infatU.]    This  action 

was  commenced  m  November,  1873,  to  recover  for  goods  sold,  in  June,  1867,  to 
the  defendant,  who  was  then  an  infant  nineteen  years  of  age.  The  goods 
were  not  necessaries.  In  September,  1871,  the  defendant,  by  pnrol^  acknowl- 
edged the  justness  of  the  account  against  liim  for  the  goods,  and  promised  to 
pay  it.  HeMy  that  section  110  of  the  Code  was  inapplicable  to  such  a  case, 
and  that  such  parol  ratification  and  promise  were  vaJid ;  that  plaintiff's  claim 
not  being  capable  of  enforcement  until  ratified  b^  defendant  after  reaching 
his  majority,  plaintiff's  cause  of  action  did  not  arise  until  then,  and  therefore 
was  not  barred  by  the  statute  of  limitations.    Halset  v.  Rbid 777 

3.  Cf  actions  against  sheriffs — when  inappUeable — 1871,  eh^.  733,  §  2.1 

The  statute  of  limitations  (one  year)  for  acts  done  by  a  sheriff  in  his  ofQcial 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty,  is 
not  applicable  to  a  cause  of  action  against  the  sheriff  for  procuring  payment, 
by  means  of  a  sworn  bill  and  false  vouchers,  for  board  of  fictitious  persons 
who  were  never  confined  in  the  county  jail. 

Board  op  Supervtbors  «.  Walter 87 

Action  for  spedflc  performance — when  loUhin  ^97  of  Code  —  when  tUOuis 

begin*  to  run  —  when  statute  may  not  be  interposed. 

See  McCoTTER  v.  Lawrence 107 

Action  to  have  sale  decreed  to  pay  legacies,  must  be  brovghtwithin  tenyears. 

See  LoDBR  v,  Hatfield 36 

STATUTES  —  Construction.  ]  A  statute  should  receive  a  strict  constraction, 
which  imposes  a  liability  for  injuries  indirectly,  if  at  all,  occasioned  by  an 

act  which  is  not  forbidden  by  law.    Hayes  v.  Phelan 783 

2  R  8.,  64,  §  89—  Constrwstion  of  words,  ''deemed  to  be  rewhed,'' 

iS^LATHROF  «.   DUNLOP S18 

2  R,  S.,  65,  §  4A— Pdst-testamentary  chUd^ndefor  determining  share 

ttf- 

See  Sanford  v.  Sanford 758 
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STATUTES—  CanUnued.  faas. 

2  B.  8.,  193,  §  165  —  Court  has  power  to  direct  Mle  qf  whole  of^wrtgaged 

premues^  though  the  amomU  due  may  be  raised  by  a  sale  of  a  portion  there(f. 

See  Defobbst  v.  Farlbt 640 

2  B.  8.,  456,  §§  64,  65-— Assessment  of  share  of  post-testamentary  child 

among  heirs  and  demsees. 

See  Sanpord  v.  Sanfobd 753 

2  B.  8.y  458  — 1842,  chap.  197 — JudgmefU  in  action  under^  against  foreign 

corporation  has  no  exira-territ^rUd  force. 

See  Barnktt  i>.  Chicago  and  L.  H.  R.  R.  Co 114 

2  Edm&nds,  688  —  Ma/yhem  —  disabling  must  be  done  *^  on  purpose.*^ 

See  Burke  v.  People 481 

1848,  chap.  40,  §  12  — -  Failure  to  file  annual  report  required  by  —  when 

action  cannot  be  maintained  for. 

See  Bronson  v.  Dimock 614 

1849,  chap.  258;  1853,  chap.  153 — Joint-stock  companies — individual 

liability  of  members  of —  remedy  of  creditor  when  one  or  more  members  die. 

See  Moore  v.  Brink 402 

1850,  chap.  140  —  Subscription  for  stock  of  B.  B  Co.  — when  taking  check 

as  cash  is  not  nidation  of. 

See  Syracuse,  Phcenix  and  O.  R.  R  Co.  «j.  Gere 392 

1850,  chap.  140,  §§  15,  26  —  Upon  whom  burden  of  proof  rests  in  appli- 
cation to  acquire  lands  under — §  26  is  for  benefit  of  trustee  and  infant  or  idiot 
owner,  and  is  not  compulsory  upon  railroad  company. 

See  Matter  of  N.  Y .  Bridge  Co 636 

1850,  chap.  140;  1869,  c?iap.  2B7^  General  Bailroad  Aet  —  wlien  pro- 
ceedings to  acquire  lands  under,  may  be  discontinued  —  costs  on  such  proceedings. 

See  Matter  op  Syracuse,  B.  and  N.  Y.  R.  R.  Co 311 

1852,  chap.  282,  limiting  exemptions  from  taxation  —  construction  of 

words  "  religious  society  "  and  "  exdusixely  t?ie  property  '*  in. 

See  Hebrew  Free  School  Association  v.  Mayor 446 

1853,  chnp.  153  —  Joint-Htock  companies — individual  UabQity  of  members 

of —  remedy  of  creditor  wJien  one  or  more  members  die. 

See  Moore  ®.  Brink. 402 

1853,  chap.  511;  1863,  chap.  212  —  Substituted  service  qf  summons^ 

when  affidavit  sufficient  to  authorize  order  for. 

See  Simpson  v.  Burch 815 

1854,  chap.  270,  authorizes  awarding  of  costs  in  proceedings  of  B.  B  Co. 

to  a/squire  lands. 

See  Matter  of  Syracuse,  B.  and  N.  Y.  R  R  Co 811 

1854,  chap.  270,  authorizes  appeal  to  General  Term  in  street  opening 

proceedings,  but  appeal  cannot  be  taken  from  General  Term  to  Court  of  Appeals. 

See  Matter  of  Eingsbridge  Road 599 

1855,  chap.  347,  authorizing  turnpike  company  to  seR  road,  is  constitur 

Oonal. 

See  Clow  v.  Van  Loan 184 

1855,  chap.  427,  §§  76,  77  —  S^feU  of  tax  sale  on  prior  mortgage. 

See  Becker  v.  Howard 359 

1857,  chap.  446,  §  7 — FaHwre  to  publish  resolution  authorizing  con 

tract— efect  of. 

See  Moore  v.  Mayor 645 

1857,  chap.  446,  §  7  —  When  publication  of  notice  required  by,  is  sufficient. 

See  Matter  of  Agnew 436 

1857,  chap.  628,  §  15  (excise  law)  is  applicable  todfyqf  New  York. 

See  Schwab  v.  People 620 

1859,  chap.  262—  Presentation  of  daim  to  common  council  —  when  suffi- 
cient compliance  with  statute. 

See  Butler  v.  City  of  Rochester 821 
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n ATTJTES— Continued, 

1860,  chap.  346 —  When  tenant  cannot  surrender  prenunen  and  refuse  to 

pa/yrerU. 

See  Truesdbll  ©.  Booth ; 100 

1862,  chap.  197  —  When  laUing  U  mvrder  in  ftrni  degree  and  net  man- 

Aiughier. 

See  Shufplin  f>.  Pjeoplb 16 

1862,  ehap.  366;  rkap.  798,  1868;  chap.  651,  im\  —  Dieeharge  of  mort- 
gage from  record. 

See  Matter  op  Townsend 31 

1864,  chap.  655,  §  83  —  ChUeeior  of  »c7u)ol  Uutee  —  bond  of—  statute  a$ 

tOf  mandai&ry. 

See  WOODHULL  «.  BOHBNBLOST 399 

1866,  chap.  665  —  Appeal  to  General  Term  from  order  of  confirmation 

in  street  opening  proceedings  may  be  taken  nnder. 

See  >fATTRR  OP  KiNOSBRIDOE  ROAD 599 

1866,  ehap.  378,  liaring  been  repealed  by  cJtap.  175,  1870,  §  15,  chap.  628, 

1867  (excise  late)  is  appUeable  to  city  of  New  York. 

See  Schwab  v.  Pjeoplb 620 

1866,  chap.  778,  leae  not  repealed  by  chap,  588,  1869,  as  amended  by  ehap. 

194,  1870. 

See  Van  Dbnburgh  v.  Village  of  Oreenbush 795 

1866,  chap.  838  —  Canal  claims— filing  of. 

See  Pboplr  ex  rel.  jERicAm  v.  Thayer 798 

1867,  e?iap.  697,  autlumdng  commissioners  of  Central  park  to  alter  grades 

of  streets^  etc.,  refers  to  existing  grades,  wJusther  estaolis^ied  by  law  or  not. 

See  People  ex  rel.  Develin  v.  Asten 461 

1868,  cfuip.  563,  creating  ofjke  of  fire  marslial,  and  providing  for  inteeti- 

gaOons  by  him  as  to  origin  €f  fires,  not  repealed. 

See  Harris  v.  People 1 

1868,  chap.  79S  — Discharge  of  mortgage  from  reeord. 

See  Matter  op  Townsend 81 

1869,  ehap.  237  —  Petition  in  proceedings  to  acquire  lands  after  completion 

qf  railroad —when  sufficient. 

&tf  Matter  OP  N.  Y.  Cen.  akdHud.  R  R.  R.  Co 881 

1869,  chap.  287,—  Proceedings  to  acquire  land  under. 

See  Matter  op  Syracuse,  B.  and  K.  Y.  R.  R.  Co 311 

1869,  chap.  669;  1874,  chap.  192 —  Referee's  fees  on  sale  inforedosure. 

See  Philips  «.  Walker 645 

1869,  chap.  568,  as  amended  by  chap.  194,  1870,  did  not  repeal  ehap.  778, 

1866,  rfHating  to  mechanics'  Uens  in  JBenssetaer  county. 

See  Van  Denbuboh  v.  Village  of  Grbenbush 795 

1860,  chap.  876,  §  11— who  is  not  *'pubUe  officer''  within  meaning  of. 

See  Smith  v.  Mayor 644 

1870,  ehap.  80,  §  120— Authority  of  board  of  supervisors  of  New  York  to 

lease  armories. 

See  Fallon  v.  Mayor 588 

Ford  v.  Mayor 587 

1870,  chap.  137,  §  20— PuNieaOon  of  ordinances  and  resolutions  required 

by — when  must  be  made. 

iSw  Matter  OF  Levy 501 

1870,  ehap.  175,  renders  %  15,  ehap.  628  {excise  law)  appUeahle  to  dty  ef 

New  York. 

See  Schwab  n.  People .• 520 

1870,  chap.  321  —  Canal  claims- filing  of. 

SeePsoFLR  EX  rel.  Jericain  v.  T^aybr 798 
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BTAxutjSS—  Otmiinued.  rAoa. 

1871,  chap,  788,  §  2  —  lAmUing  tms  of  beginning  aeUom  agahut  sheriffs 

^^ioh&n  inajpMxMe, 

See  BoABD  of  Supsrvisors  «.  Waltbr. 87 

1872,  chap.  9,  §  2,  construed  —  Fmo&rof  Commissioners  qf  Charities  and 

Corrections  to  borrow  monkey. 

See  Tenth  Nat.  Bank  v.  Mayor 439 

1872  chap.  488,  g  1  — Clerks  of  District  Couri^^inNm  York  eHy-— 

how  appointed — tenure  of  office. 

See  People  ex  rel.  Hooan  v.  Flynn 647 

1872,  chop.  580— P(W«r  ef  court  to  wuate  assessment  forfaUure  to  pub- 
lish notice. 

Bee  Matter  of  Agnew 485 

1878,  chap.  301  — Bight  of  Christopher^  etc..  R  B.  Co.  to  maintain  auction 

forif^nction  restraining  the  laying  of  tracks  by  otfier  companies. 

See  Chris,  and  Tenth  8t.  R.  R.  Co.  v.  Cent.  Cross-town  R.  R.  Co.,  680 

1878,  chap.  385,  abolishing  office  of  assistant  alderman  is  constitutional 

and  wMd. 

See  Demarest  «.  Wickham 627 

1878,  chap.  561 — Discharge  of  mortgage  from  record. 

See  Matter  of  Townbend 81 

1878,  cJiap.  613 ;  1874,  c?iaps,  122,  808,  annexing  toums  of  Westchester 

county  to  New  York  city —  claims  against  such  toums — where  presented  for  audit. 

See  McDonnell  v.  Mayor 472 

1878,  chap.  768,  §  2  —  JSIffect  of  upon  leases  of  a^rmories  in  New  York 

eOy. 

See  Fallon  v.  Mayor 588 

1878,  chap.  646—  "  Cifnl  damage  law  ^'—when  aetiondoesnot  lie  against 

vendor  of  intoxicating  liquors —  Meaning  of  (he  statute. 

See  Hayes  v.  Phelan 788 

1874,  chaps.  122,  808 — Annexing  towns  of  Westchester  county  to  New 

Yorkdty, 

See  McDonnell  v.  Mayor 479 

1874,  chap.  192  —  Beferee'sfees  on  sale  in  foreclosure. 

iSsd  Philips  fl.  Walker 645 

1874,  chap.  812  —  Btferenceon  application  made  to  vacate  assessment — 

power  of  court  to  order. 

See  Matter  of  Bohm 558 

-  1874,  chap.  812 — When  application  to  vacate  assessment  cannot  be  made 
under. 

See  Matter  op  Furniss 624 

1874,  chap.  601  —  Foifeiture  of  charter  of  N.  Y.  Bridge  Co.  was  waived  by, 

iSw  Matter  OF  N.  Y.  Bridge  Co 685 

STAY  OF  "BBJOCEEDlXiOB  —  Bevival  of  action  not  contemplated  by  or  em- 
braced  within  prohibition  of. 

See  Matter  of  Bainbridge 6t4 

STIPTTLATIOK  —  Tha;t  action  shall  not  abate  by  death  of  plaintiff — pou)er  cf 
counsel  to  make. 

SeeCoxv.N.Y.  Cen.  and  Hud.  R  R.  R.  Co 176 

STOCK  —  Of  R  R  Co.  —  Subscription  for  —  when  taking  check  as  cash  is  not 
such  vioUUion  of  chap,  140,  1850,  as  to  render  it  void — Agent  to  procure  subscrip- 
tions —  power  of. 

See  Syracuse,  Phcenix  and  O.  R.  R  Co.  v.  Qerb 892 

STOCKHOLDEBS  — In  joint-stock  companies — individtuU  liability  of —  BiglU 
cf  creditor  to  sue  stockholder  individually — Bemedy  upon  death  of  one  of  them. 

See  Moore  v.  Brink 409 
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STOOKHOLDEBS— Cbn^ntMe?.  paob. 

In  foreign  corporaitioM — cannot  be  taased  persanaUjf  an  stock  oumed  by 

them. 

See  Pboplb  ex  kel.  Tbowbbidge  «.  Ck)MRa.  of  Taxes 695 

-  When  estopped  from  denying  legoUty  of  vncorporaUon  —  when  Uable  for 
eubscriptionfoT  gUKk — whenfimidofdiTectoreno  dtfenee  to  action  for  atnount 
mbecribed. 

See  DoBBiB  «.  Fbbngh 293 

STBJSSTS — Potoer  of  UgiAature  1o  locate  and  open.]  1.  The  legislature  has 
power  to  locate  and  open  a  highway  without  the  instrumentality  of  high- 
way commiflsioners*  ana  to  provide  for  the  apportionment  and  collection  of 
the  expenses  thereof. 

Chapter  623  of  1870,  as  amended  by  chapter  293  of  1872,  laying  out 
Union  avenue  in  the  village  of  Saratoga  Springs,  and  providing  for  the  open- 
ing and  working  of  the  same,  and  for  defraying  the  oosts  thereof,  is  constitu- 
tional and  valid. 

By  the  said  act,  the  costs  and  expenses  of  the  improvement  are  to  be 
assessed  against  the  individual  owners,  and  not  against  their  land. 

People  ex  rel.  Kilmer  «.  McDonald 187 

2.  Dedication  and  acceptance  for  purposes  of — whcU  constUtUes.]    In 

1849  the  petitioner  conveyed  certain  lots,  on  the  north  side  of  Ninety-first 
street,  as  laid  down  on  a  map  of  the  city  of  New  York,  reserving  a  right 
of  way  through  said  street,  which  had  never  been  opened  by  the  city,  for  the 
owners  of  other  lots;  the  street  was  subsequently  used  by  the  general  public 
as  a  highway  for  the  passage  of  vehicles  of  various  kinds,  and  for  foot  pass- 
engers ;  g^  and  water  pipes  were  laid  in  it,  and  for  several  years  it  had  been 
lighted  with  gas.  Held^  that  these  acts  constituted  a  dedication  of  the  land  to 
the  use  of  the  public  as  a  street,  and  an  acceptance  thereof  by  the  public. 

Matter  of  Ingraham 495 

3.  Bights  of  corporation  in  land  dedicated  to  uses-  of  street.]    When  a 

street  is  thus  created,  it  necessarily  becomes  subject  to  the  acknowledged 
power  of  the  authorities  to  regulate,  grade  and  improve  it,  and  this  right  is 
necessarily  accompanied  by  the  further  right  to  impose  upon  the  adjoining 
land  the  expenses  of  such  acts  as  may  be  done  m  the  proper  exercise  of 
any  of  these  powers.    Id, 

Appeal  from  order  of  confirmation  in  proceedings  for  opening  of — may 

be  taken  to  Oenerai  Term — does  not  He  to  Court  of  Appeals —  Upon  whom  notice 
of  appeal  served. 

See  Matter  of  Eingsbridge  Road 599 

Grades  of— 1867,  chap.  697,  refers  to  existing  grades^  whether  estabHsked 

by  law  or  not. 

See  People  ex  rel.  Develin  v.  Asten 461 

SUBMISSION  tTNDEB  COD^  —What judgment  may  be  gif)en.]  Upon 
submission  of  a  controversy  under  section  372  of  the  Code,  the  court  is  bound 
to  give  such  judgment  as  the  facts  require,  whether  it  be  legal  or  equitable. 

Graves  v.  Brinkerhoff 305 

STTBPCENAS  —  Expense  of  seroing^  cannot  be  aUowed  as  a  disbursement,  under 
Code,  §  811. 

See  Town  of  Pierrbpont  v.  Lovelass 681 

STJBSTITT7TED  SEBVIGE  —  Cf  summons  —  when  qffldani  sujgieient  to 
authorize  order  for. 

See  Simpson  v.  Burgh 816 

SXTBSxiT  u  TION  —  Of  name  of  new  party  plaintiff  in  proceedings  already  had 
in  an  action — when  not  authorised 

See  Board  of  Supbrvibors  «.  Miller 71 

Of  personal  representatives  and  separation  of  action. 

See  Bond  v.  Smith 48 

^TTIGIDE  —  When  irisurance  policy  not  invalidated  by  suicide  of  insured. 

See  Patrick  v.  Excelsior  Life  Ins.  Co 368 


Digitized  by 


Google 


INDEX.  887 

... PAOB. 

SXJMMABY  FB0CEEDINGH9  —  Appeal -^  token  doee  not  Ue, 

See  Carpentbb  «.  Green 416 

SUlSMOTSiB  —  SuhetUuted  service — whatajgMUitUauffieie7Utoauth(m^  1.  An 
affidavit  of  the  sheriff  stating  that  he  had  made  diligent  and  proper  efforts  to 
serve  the  summons  upon  the  defendant  by  ^oing  \jn  his  place  of  business 
and  residence,  but  that  he  could  not  be  found  in  this  State,  is  sufficient  to 
authorize  the  county  jud^e  to  order  a  substituted  service,  pursuant  to  chapter 
511  of  1858,  as  amended  by  chapter  212  of  1868.    Sihfbon  v,  Burch 815 

2.  Attachment  —  omission  to  serve  summons  within  thirty  days.}    The 

omission  to  serve  the  summons  within  thirtv  days  of  the  allowance  of  an 
attachment,  entitles  the  defendant  to  avoid  all  proceedings  after  the  issuing 
thereof,  but  does  not  render  such  proceedings  void  as  against  third  persons. 
Id. 

3.  Notice  in — form  of,  in  action  far  rent^  when  rent  is  payable  in 

wheat.]  An  action  to  recover  rent  upon  a  lease,  by  the  terms  of  which  the 
rent  is  to  be  i)aid  in  wheat,  is  not  an  action  arising  on  contract  for  the 
recovery  of  money  only,  and  the  summons  should  contain  the  notice  required 

by  subdivision  2  of  section  129  of  the  Code.    Blaidbbll  «.  Whiteford 264 

Service  on  foreign  corporation —  how  made. 

See  Barnett  9.  Chicago  and  L.  U.  R  R.  Co 114 

Publication  of — Foreign  corporation  — jurisdiction  of  action  offainsi. 

See  Coffin  v.  Chicago  and  Northern  Pacific  CoNffTRUcriON  Co.,  625 

SXJPPItEMENTABT  PB0CEEDINGH9— Poto^r  of  State  eourl  to  order 
National  Bank  to  pay  over  money ,  under  §  294  of  Code, 

See  Havens  v,  Nat.  Citt  Bank 181 

SUBETY: 

See  Principal  and  Surety. 

# 

ST7BPLUS  MONEYS  —  Order  of  rtference  as  to— of^eet  of 

See  Union  Dime  Savings  iNBrrrnrioN  v.  Oslet 657 

SUSPENSION  OF  POWEB  OF  ALIENATION  —  When  power  qf  sale 
not  to  be  exercised  during  two  lives  in  being  is  valid. 

See  Blanchard  v.  Blanchard 387 

TAXATION  —  Slocks  in  foreign  corporations — owners  cannot  be  personally 
(axed  thereon.  ]  1  Residents  of  this  State,  owning  shares  of  stock  in  a  corpora- 
tion created  under  and  by  the  laws  of  this  State,  or  of  any  foreign  State,  are  not 
subject  to  be  personally  assessed  and  taxed  thereon  under  the  laws  of  this 
State.    People  ex  rel.  Trowbridge  v.  Comrs.  of  Taxes 595 

2.  Bonds— how  taxed.]    Bonds,  being  evidence  of  a  fixed  indebtedness, 

are  taxable  at  their  actual  value.    Id. 

Assignment  of  mortgage  for  purpose  of  escaping  taxation — when  passes 

title,  and  court  wiU  not  add  party  to  get  it  back. 

See  Cox  v.  Wightman 799 

TAXES.]  1.  The  power  of  the  legislature  to  apportion  the  assessment  of 
taxes,  is  us  broad  as  the  power  of  taxation  itself. 

Matter  of  Sackbtt  Street 92 

2. 1852,  chap.  282,  limiting  exemptions — construction  of  words  ^^  religious 

society  "  and  * '  exclusively  the  property  "  in.  ]  Chapter  282  of  the  Laws  of  1852, 
limiting  the  exemptions  from  taxation  created  by  the  Revised  Statutes  (1  R. 
S.,  888,  S  4,  sub.  8)  was  not  intended  to  require  the  propertv  to  belong 
exclusively  to  a  religious  society,  organized  as  an  incorporated  church,  but  to 
a  societv  whose  organization  and  objects  should  be  of  a  benevolent,  charitable 
or  missionary  character,  falling  within  the  general  sense  of  the  term  religious, 
as  contradistinguished  from  private  and  secular  institutions. 

Hebrew  Free  School  Association  v.  Mayor 446 

8.  ReMgious  society  —  when  entitled  to  exemption.]    Where  a  religious 

society,  within  the  meaning  of  the  act,  is  the  owner  of  a  leasehold  interest  in 
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TAXES  —  OtmUnudd,  tmol 

certain  land  for  a  term  of  eleven  years,  with  a  privU^  of  renewing  the  lease 
upon  the  expiration  of  the  said  term,  and  the  absolute  owner  of  the  build- 
ing thereon,  and  such  property  is  used  as  a  school-house,  the  society  being 
bound  to  pay  all  taxes  and  assessments,  such  property  is  the  '*  exclusive  prop- 
erty '*  of  the  society,  within  the  meaning  of  the  act,  and  is  entitled  to  the 
exemption  from  taxation  thereby  created.    Id, 

4.  Bdigiou%  society — token  can  maintain  acUon  to  haw  taxes  declared 

wid.]  An  action  can  be  maintained  by  such  a  society  to  have  taxes  assessed 
against  it  declared  void,  where  the  proceedings  are  regular  on  their  face, 
and  extrinsic  evidence  is  requisite  to  show  the  invalidity  of  the  tax.    Id, 

5.  Where  a  tax  is  imposed  upon  property  exempt  by  law,  the  omis- 

sion  to  appear  before  the  commissioner  of  taxes  uoes  not  give  validity  to  the 
assessment    Id, 

Collector  of  school  taxes  —  no  potoer  to  collect  taxes  until  bondis  guien — 

when  action  Hes  on  his  bond  in  favor  of  trustees. 

See  WooDHULL  v,  Bohbmblost 81M> 

TAX  SALE  —  Effect  of  on  prior  mortgage.  ]  Where  land,  upon  which  there 
is  a  recorded  mortgage,  is  sold  for  unpaid  taxes,  and  a  deed  thereof  is  subse- 
quently given  by  the  comptroller,  the  purchaser  acquires  the  legal  title  to 
the  land,  subject  onlv  to  the  right  of  the  mortgagee  to  redeem  as  provided  by 
sections  76  and  77  ot  chapter  427  of  1855.    Beckbr  v.  Howard 369 

TENANCY  IN  COMMON— i^  purposes  of  partiiion,  may  exist  behoeen 
remainderman  and  owner  of  present  estate. 

See  SuLLiVAH  v.  Sullivan 198 

TITLE  —  When  tUle  of  vendee  in  contract  of  sale,  is  superior  to  that  of  a  grantee 
with  notice.  * 

See  TowNBBNB  «.  Bisbkll 297 

Of  property  detiwred  to  carrier  for  purchaser — when  vests  in  consignee. 

See  Gilbert  v.  N.  Y.  Cen.  and  Hud.  R  R  R.  Co. 878 

To  land  —  when  not  br  ught  in  question  in  Justices  Oourt. 

See  Clow  v.  Van  Loan 184 

TOBT  —  What  actions  for,  survive. 

See  Bond  v.  Smith 48 

l^hen  not  waived  by  receipt  of  part  of  daimfor  eonversion. 

See  Lambertbon  v.  Van  Boskerck 828 

TOWN  BONDS  —  Cannot  be  issued  in  aid  of  private  e&rporatum. 

See  Wbismer  v.  Village  of  Douglas 201 

TBESPASS  —  Cutting  and  removing  standing  timber  —  measure  of  damages 
in  action  for.]  In  an  action  for  cutting  and  removing  standing  timber,  the 
measure  of  damages  is  the  value  of  tlie  timber  at  the  place  where  it  stood 
when  the  trespass  was  committed,  unless  the  action  is  brought  and  a  recoveir 
had  under  the  statute  (2  R.  8.,  338,  §  1),  when  the  damages  may  be  treble! 
Stanton.©.  Pritchard 288 

TRTATi  —  IHght  to  open  and  dose  ease.]  Where,  in  an  action  upon  a  life 
insurance  policy,  a  copy  of  which  is  set  forth  in  the  complaint,  the  answer 
"  admits  each  and  every  allegation  in  the  complaint  contained,  except  that 
they  deny  that  the  paper  marked  *A,*  annexed  to  the  complaint,  is  a  full  and 
complete  copy  of  the  policy  issued  by  them."  Held,  tliat  the  answer  in  sub- 
stance and  effect  denied  the  making  of  the  contract  set  up  in  the  complaint, 
and  that  plaintiff  was  entitled  to  open  and  close  the  case. 

Hunter  v.  Am.  Popular  Life  Ins.  Co 794 

TBOVEB—  Damages  by  converting  cow  and  aUowiTig  her  to  become  dry. 

See  Smith  v.  Wilcox 411 
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XJtUBT—  When  vaUdpatoer  in  trust  is  created  by  vnXL                                    y^e»- 
See  Blanchabd  «.  Blanchabd 287 

Trustee  may  pwrehase  from  cestui  que  trust  Ms  interest  in  trust  estate. 

See  Gbavbb  v.  Waterman 687 

TBUSTBB — '' Heasanable  compensation"  of— -how  determined  —  statutory 
comTnission  inapplicable.]  1.  When  the  creator  of  a  trust  expressly  provides 
that  the  trustee  shall  have  a  reasonable  compensation  for  his  services,  the  com- 
pensation must  be  determined  with  reference  to  the  special  circumstances 
of  the  estate  and  the  services  performed. 

The  statute  regulating  the  commissions  of  executors,  etc.,  does  not  apply 
to  such  a  case.    Mattbr  of  tSoHSLL 65 

2. May  purchase  from  cestui  que  trust.]    There  is  no  rule  of  law  which 

prevents  a  trustee  from  purchasing  from  a  cestui  que  trust  his  interest  in  the 
trust  estate.     But  the  courts  will  examine  all  such  transactions  with  care,  in 
order  to  see  that  no  undue  advantage  has  been  taken  of  the  cestui  que  trust. 
Graybs  v.  Waterman 687 

Of  mining  corporation— failure  of,  to  file  annual  report  —  wTien  action 

cannot  be  maintained  against,  by  assignee  of  demand. 

See  Bronson  v.  Dimock 614 

WTien  court  Tuts  poujer  to  appoint,  for  protection  of  tenants  for  life  and 

remamdermen. 

See  LiYiNasTON  «.  Murray 619 

When  executor  charged  a»  trustee  of  personal  estate. 

See  Chifman  «.  Montoomert 789 

TT7BNPIXE  GOMFANT  —  Gonteyance  of  corporate  property  and  fran- 
chises by — 1855,  chap.  Ml  — grantee  entitled  to  bring  action  for  penalties  for 
running  toU  gate.}  In  pursuance  of  chapter  347,  Laws  of  1855,  the  eastern 
branch  of  the  bchoharie  Turnpike  Company  conveyed  all  its  corporate 
property  and  franchises  to  one  Nichols,  who  entered  into  possession  of  the 
road  and  collected  tolls  until  1867,  when  he  conveyed  all  his  right,  title  and 
interest  therein  to  the  plaintiff.  Held  (1),  that  the  act  of  1855  was  constitu- 
tional and  valid ;  (2),  that  the  plaintiff  was  entitled  to  maintain  an  action  in  his 
own  name,  against  the  defendant  for  running  a  toll  gate  on  the  said  road. 

Glow  v.  Van  Loan 184 

UNBEBTAKINO  O^  APTBAL— Action  upon  — notice  of  entry  cf  judg- 
ment required  by  Code,  %  348  —  when  suJUdetit.]  1.  Where,  in  an  action  brought 
upon  an  undertaking  given  in  pursuance  of  section  348  of  the  Code,  a  notice 
had  been  served  by  the  plaintiff  upon  the  defendant,  informing  him  that 
judgment  was  duly  entered  on  the  18th  of  January,  1866;  **that  on  the  13th 
July,  1866,  the  said  judgment  was  duly  affirmed  on  appeal  to  the  General 
Term  of  said  court,  and  that  the  appeal  to  the  Court  of  Appeals  taken  herein 
by  the  defendant  was  duly  dismissed  and  judgment  duly  entered  on  the  remit- 
titur from  the  Court  of  Appeals  on  21st  of  June,  1869,  affirming  the  said 
judgment,*'  with  costs  of  the  appeal:  held,  that  the  notice  was  sufficient, 
although  it  did  not  state  specifically  that  the  judgment  of  affirmance  by 
the  General  Term  had  ever  been  entered. 

Q^taare,  whether  any  notice  is  required  to  be  given  in  cases  where  an  appeal 
has  been  taken  to  the  Court  of  Appeals.    Kooers  v.  Schmerbhal 628 

2. Approval  of  sureties  not  indorsed  upon — when  not  a  defense  in  action 

against  sureties — justtficaiion—wTien  wai/oed.]  Upon  appeal  to  the  Court  of 
Appeals  an  undertaking  was  given  with  two  sureties,  to  whose  sufficiency 
the  plaintiff  excepted;  upon  examination  one  of  them  was  approved,  and 
the  other  not  being  considered  sufficient,  an  adjournment  was  had  to  give 
the  defendant  time  to  give  additional  surety.  Subsequently  it  was  agreed 
by  the  attorneys  of  the  respective  parties,  that  both  the  said  sureties  should 
be  accepted,  defendant's  attornev  promising  to  have  it  so  marked  upon  ti^e 
undertaking  by  the  court;  \^hlch,  however,  wafl  never  done,  although  the 
appeal  was  taken  as  though  it  had  been. 

In  this  action  brought  upon  the  undertaking  against  the  sureties  thereto, 
they  claimed  that  it  could  not  be  maintained  for  the  reason  that  the  ap- 

Hmsr— Vol.  IY.        112 
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XJNBSBTAEING  ON  AFTJLLL—GonHnued,  pass. 

groval  of  the  sureties  bad  never  been  indorsed  on  the  undertaking  as  required 
y  section  196  of  the  Code.  Held^  that  the  objection  could  not  be  sustained: 
1.  Because  it  would  enable  the  defendants  to  take  advantage  of  their  own 
wrong.  2.  That  the  consent  in  writing  by  the  plaintiffs  attorney,  to  accept 
the  surety  first  objected  to,  was  a  waiver  of  the  justification  and  no  indorse- 
ment was  necessary.    Gopsill  v.  Dbcker 025 

When  (MigaMon  of  mrety  7u>t  extinguished  by  his  decease. 

See  Wood  v.  Fisk 535 

TTSTTBY — Promissory  iwte  —  law  of  tfie  place  where  madCy  and  not  of  place 
where  negotiated^  governs.]  1.  A  promissory  note,  made,  dated  and  payable  ui 
this  State,  is,  so  far  as  the  question  of  usury  is  concerned,  a  New  York  con- 
tract, and  its  validity  is  to  be  determined  by  the  laws  of  this  State,  although 
negotiated  in  a  foreign  country,  at  a  rate  lawful  there  but  usurious  here. 

Claybs  V,  Hooker - 281 

2.  Ebw  pleaded  —  when  variance  immaterial.]    In  pleading  usury,  the 

transaction  should  be  correctly  set  out  in  substance;  but  where  on  the  trial 
the  evidence  tends  to  prove  a  usurious  agreement,  diifering  from  the  one 
alleged  in  the  answer  in  several  particulars,  but  not  in  its  entire  scope  and 
meaning,  and  the  plaintiff  is  not  misled  thereby,  the  variance  will  be  deemed 
immaterial.    Id. 

Promissory  note  dated  and  payable  in  foreign  State  —  when  not  ttsurknu 

-^  lex  loci  contractus. 

See  Agbicultubal  Nat.  Bank  v.  Shrffield 421 

VALUE  —  Property  damaged  by  trespass — what  evidence  admissibU  to  prooe 
value  of. 

See  TowNfiBND  v.  BBUin>AGB 264 

VABIANGE  —  Between  pleading  and  proof —  when  vmmaiteriaL 

See  Hauck  v.  Craiqhead 561 

Indictmeni  for  perjury — when  variance  not  fatal. 

See  Harris  «.  Pkople 1 

Betu>een pleadingand proof  of  ueury  —  wJien immaterial. 

See  Clates  v.  Hooker 231 

VEKDICT  *—  When  set  aside,  does  not  prevent  abatement  of  action  —  Code^  §  121. 

See  Cox  t>.  N.  Y.  Cen.  and  Hud.  R.  R.  R.  Co 171 

When  set  aside  because  damages  are  excessive 

See  Peck  v.  N.  Y.  Cen.  and  Hud.  R.  R  R  Co 236 

WATVEB  —  Conversion  of  bonds  —  when  tmi  not  waived  by  receipt  of  part  of 
claim.]  1.  After  an  alleged  convei-sion  of  bonds,  defendants  paid  a  part 
of  the  claim  made  for  their  value.  Held,  that  the  receipt  of  this  money  did  not 
waive  the  tort  or  absolve  the  wrong-doer  from  the  consequences  of  his 
wrongful  act,  but  merely  operated  in  mitigation  of  the  damages  to  be  given. 
Lambertbon  v.  Van  Boskerck 628 

2. An  objection  to  the  capacity  of  a  plaintiff  to  maintain  an  action,  if 

not  taken  by  demurrer  or  answer,  is  waived. 

Town  of  Pierrepont  v.  Loyelass 606 

Of  condiUons  in  insurance  poUcy  —  power  of  general  agent  to  make 

patrol  waiver,  when  policy  provides  for  written  one  only. 

See  Van  Allen  v.  Farmers*  Joint  Stock  Ins.  Co 413 

Power  of  insurance  agent  to  waive  conditions  of  policy. 

See  Shear  v.  Phcbnix  Mut.  Life  Ins.  Co 800 

Sale  made  on  condition  of  immediate  payment  —  when  condition  waived. 

See  Wmght  v.  Pierce .• 851 

JtisUflcation  of  sureties  in  undertaking  an  appeal  —  how  waived. 

See  GoFSLLLv.  Dbcker 625 
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WABiBANT — BecUal  in^  of  legal  offence—  When  offleer  protected  in  execution 
of.l  Where  a  warrant  shows  a  case  within  the  jurisdiction  of  the  justice 
issuing  it,  although  it  does  not  recite  a  l^al  offense,  the  officer  executing  it 
will  be  protected  in  so  doing.    Smith  «.  Wa&den 788 

Issuing  of,  on  defective  affidavit  —  when  justice  of  the  peace  not  liable  for. 

See  Harrison  v.  Clark .'. . .  685 

WABBANTY  —  When  may  exist  in  case  of  executory  contract  —  ceM)eai  emptor.] 
A  warranty  may  exist  in  the  case  of  an  executory  contract,  when  the  defect 
in  the  property  xs  incapable  of  discovery  at  the  time  of  delivery.  In  such  case 
the  purchaser  may  retain  the  property  and  sue  upon  the  warranty;  but  if  the 
defect  is  open,  visible  and  notorious  at  the  time  of  delivery,  the  purchaser  is 
bound  to  reject  the  articles  and  refuse  to  receive  them  as  a  compliance  with 
the  contract,  or  he  will  waive  his  right  to  damages.     Brown  v.  Burhans.  . .  227 

Insurance — Breach  of  warranty  must  be  pleaded. 

Bee  Boos  v.  World  Mut.  Life  Ins.  Co 188 

In  appHcaiUonfor  insurance  pdticy  —  what  is. 

See  CnsHMAN  ».  U.  S.  Life  Ins.  Co 788 

WESTCHESTSB  COUNTY—  Claims  against  towns  in,  annexed  to  New 
York  city,  for  building  school-house  —  mtist  be  presented  to  board  of  education  for 
audit. 

See  McDonnell  v.  Mayor n 472 

WILL —  Bevocation  of  by  marriage  —  2  iR.  ^. ,  64,  §  39  —  construction  of  words 
*^ deemed  to  be  revoked."]  1.  A,  while  a  resident  of  this  8tate,  made  her  will. 
Subsequently,  in  Canada,  she  entered  into  an  ante-nupiial  agreetnent,  by  the 
terms  of  which  she  retained  full  control  of  her  own  property.  Afterward  she 
married  and  died.  Held,  that  bv  the  provisions  of  2  Revised  Statutes,  64,  sec- 
tion 39,  the  will  was  revoked.  The  expression  of  the  statute  "  deemed  to  be 
revoked  "  is  positive,  and  does  not  create  a  mere  presumption  in  favor  of  revo- 
cation, subject  to  be  explained.     Lathrop  v.  Ddnlop 213 

2.  Construction  of  word,  "  cltMren^  ]    The  testatrix,  by  her  will,  ^ve 

to  her  executor  certain  real  and  personal  property  in  trust,  among  other  things  ■ 
to  apply  the  income  thereof  to  the  use  of  her  niece,  **  Phebe  J.  Underhill,  wife 
of  Edmund  Underhill,  during  the  joint  lives  of  the  said  Edmund  Underhill 
and  Phebe  J.,  his  wife;  from  and  after  the  death  of  either  of  them,  the 
said  Edmund  and  Phebe  J.,  then  to  apply  the  same  to  the  use  of  the  survivor 
of  them,  and  the  chMdren  of  them  the  said  Edmund  and  Phebe  J.  Under- 
bill, during  the  lifetime  of  such  survivor  in  equal  proportions;  upon  the 
decease  of  such  survivor,  then  upon  trust  to  divide  the  said  trust  estate 
equally  among  all  the  children  of  the  said  Phebe  J.  Underbill,  who  may 
then  be  living  and  the  lawful  issue  of  any  who  may  then  be  dead,  per  stirpes, 
and  not  -per  capita.''''  Held,  that  the  word  **  children,"  as  used  in  the  will, 
included  grandchildren,  and  that  upon  the  death  of  Edmund  Underhill,  his 
grandchildren,  whose  parent  was  dead,  were  entitled  to  their  parent's  share 
of  the  income  during  the  life  of  Phebe  J.  Underhill. 

BowNK  V.  Underhill 130 

8. Power  of  sale  contained  in,  not  to  be  exercised  during  continuance  of 

two  lives  in  being  —  wJien  not  Ulegal  suspension  of  power  of  alienation.']  De- 
fendant's testator,  by  his  will,  devised  to  his  wife  and  two  youngest  children 
all  his  personal  property,  and  the  use  of  a  farm  until  June  29,  1890,  and 
directed  his  executor,  within  two  years  from  that  date,  to  sell  the  farm  and 
divide  the  proceeds  among  certain  persons  named  in  the  will.  Ueld  (1),  that 
the  widow  and  children  took  an  estate  for  years  in  the  farm,  and  that  the 
remainder  therein  vested  in  the  residuary  devisees  named  in  the  will,  subject 
to  the  execution  of  the  power  of  sale;  (2),  that  the  power  vested  in  the 
executor,  being  a  mere  naked  power  of  sale,  did  not  suspend  the  power  of 
alienation,  and  was  valid.    Blanchard  v.  Blanchard 287 

4. WJien  creates  valid  power  in  trust.]  The  will  provided  that  "  the  per- 
sonal property  and  use  of  said  farm  to  be  under  the  exclusive  control  and 
management  of  my  wife,  without  interference  by  any  person  whatever." 
EM,  that  a  valid  power  in  trust  was  thereby  created  in  the  wife.    Id, 
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5.  -: —  Bequest^  what  is  mfftaent  descriptian  of  beTiefiGiary.]  The  defend- 
ants* testator  by  his  will  authorized  his  executors  **  to  pay  over  to  the  officers 
of  the  Protestant  Episcopal  Church,  into  the  fund  to  support  the  episcopacy 
of  said  church,"  certain  moneys  therein  specified.  The  plaintiffs  were  at 
that  time,  and  still  are,  trustees  for  the  management  and  care  of  a  fund  for 
the  support  of  the  diocese  of  central  New  York,  having  been  iucorpoi-ated 
for  that  purpose  under  chapter  429  of  1868;  at  the  time  of  making  his  will 
the  testator  knew  of  the  existence  of  the  said  corporation,  and  of  the  fiEict 
that  exertions  were  being  made  to  increase  the  said  fund,  ffeld^  that  the 
phiintifls  were  entitled  to  the  bequest    Trustees  v.  CoI/Grove 863 

6. Latent  arnJbiguity^  parol  emdence  and  staUf^ents  of  testator  admMble 

to  explain.]  It  appeared  upon  the  trial  that  there  tu'e  four  other  dioceses  in 
the  State  of  New  York,  besides  the  diocese  of  ceutral  New  York,  having, 
respectively,  trustees  and  a  fund  held  by  them  for  the  support  of  the  episco- 
pate, to  either  of  which  the  terms  of  the  bequest  were  applicable.  Held, 
that  this  was  a  case  of  latent  ambiguity,  and  that  parol  evidence  and  state- 
ments of  the  testator  were  admissible  to  show  that  he  intended  to  bequeath 
the  money  to  the  plaintiffs.    Id. 

7. Legacy  — gift  over  to  second  legatee  —  wfien  taUd.]    Although  a  first 

legatee  is  authorized  to  consume  the  legacy  if  necessary  for  his  subsistence, 
yet  the  right  to  make  use  of  it  for  that  purpose  is  rather  in  the  nature  of 
a  power  than  an  ow^nership,  and  a  gift  over  of  what  the  first  legatee  shall 
leave  is  good. 

Where  the  gift  to  the  first  taker  is  absolute  in  its  t«rms,  or  when  the  use 
only  of  the  property  is  given,  and  the  property  is  such  that  its  use  is  its  con- 
sumption, the  gift  will  be  deemed  an  absolute  one,  and  a  gift  over  would 
be  void  for  repugnancy.    Bell  v.  Warn 406 

8. Oonstrudion  of —  when  realty  regarded  as  personalty  —  when  executor 

enMUed  to  rents.]  Plaintiffs*  testator,  by  his  will,  directed  that  his  son  should 
work  his  farm  on  shares  for  one  and  a  half  years  after  his  decease,  at  the 
expiration  of  which  time  his  said  farm  and  personal  property  should  be  sold 
by  hiB  executors,  and  the  proceeds  divided  among  his  children.  Held  (1),  that 
upon  the  expiration  of  the  year  and  a  half  it  whs  the  duty  of  the  executors  to 
sell  the  real  and  personal  estate  of  the  testator,  and  convert  tho  same  Into 
money;  (2),  that  as  equity  regarded  that  as  done  which  ought  to  have  been 
done,  the  said  real  and  pei-soual  estate  must  be  regarded  as  converted  into 
money,  and  to  have  become  personal  estate  in  their  hands  at  the  expiration 
of  that  time,  and  that  thereafter  the  rents  and  profits  of  the  said  farm  became 
part  of  the  trust  fund  to  be  distributed  by  the  executors,  and  that  they  were 
entitled  to  recover  the  same.    Shumway  v.  Harmon 411 

9. Devise  —  charge  upon — when  a  Uen^  though  devise  has  lapsed.]    A 

testator,  after  having  devised  certain  real  estate  to  his  widow  for  life,  remain- 
der to  an  adopted  son  and  his  heirs^  directed  that  certain  legacies  should  be 
Said,  and  that  one  W.  should  be  supported  out  of  his  estate  for  her  natural 
fe,  and  further  provided  as  follows:  *'The  estate  hereby  devised  to  H.  T. 
[the  son]  is  charged  with  the  payment  of  the  beonests  mentioned  in  this 
section  of  this  wUl,  and  the  same  are  a  mortgage  on  the  estate  so  devised.*' 
The  son  died  in  the  lifetime  of  the  testator,  leaving  ton  children,  of  whom 
the  plaintiff  was  one  The  plaintiff,  afler  the  death  of  the  testator,  expended 
$3,416.43  in  the  support  of  W.  Tho  plaintiff,  claiming  an  interest  in  the 
land  under  the  will,  brought  this  action  to  secure  a  partition  thereof,  and  to 
have  the  amount  expended  by  him  in  the  support  of  W.  declared  a  lien 
thereon.  The  land  was  sold  for  $2,282.29.  Held^  that  it  was  immaterial 
whether  or  not  the  devise  to  plaintiff's  father  had  lapsed,  as  the  money 
expended  by  him  in  the  support  of  W.  was  a  lien  thereon  and  exceeded  in 
amount  the  value  of  the  laud.    Thurber  v.  Chambers 721 

10.  Life  estate  —  wlien  created  hy —  Trustee — wftsn  court  has  power  to 

appoint,  for  protection  of  tenants  for  life  and  remaindennen.]  The  plaintiff's  tes- 
tator by  his  will  provided:  "  Secondly.  All  the  rest  of  my  estate,  of  whatso- 
ever kind,  I  hereby  direct  shall  be  divided  equally  among  all  my  children, 
and  in  case  of  their  death  before  me,  auion^  their  lawful  issue,  the  share 
of  the  child  or  children  so  dying  shall  go  and  be  divided  among  his  or  her 
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WILL—  Ckmtinued. 

children;  and  it  is  my  wish  that  my  executors  cause  the  port 
belong  to  my  daughters  to  be  secured  to  them  for  their  separa 
their  natural  lives,  free  from  the  control  of  any  husband  witi 
have  been  or  may  at  any  time  be  inteimarried,  and  in  case  of  the 
out  issue,  such  portion  of  their  said  property  as  may  remain  a 
her  or  their  death,  shall  revert  to  her  or  their  surviving  brothci 
or  their  issue  in  case  of  their  death,  as  hereinbefore  provided 
however,  to  the  right  of  such  daughter  to  dispose  of  one-half 
erty  by  will  in  such  manner  as  she  may  think  proper." 

By  a  codicil  thereto  he  ifiirther  directed:  ** Sixth.  Innsmv 
may  be  some  obscurity  in  my«aid  last  will  and  testament,  as  i 
the  portions  given  to  my  cb'  dren,  I  do  hereby  give,  devise  i 
*  *  *  to  my  daughters,  an  estate  for  life,  remainder  to  the  In 
each  respectively,  if  any  such -they  leave,  in  fee  simple  and  ali 
ject  to  the  right  of  my  said  daughters  to  dispose  of  one-half  of 
wHl,  as  in  my  said  last  will  and  testament  provided,  and  also  sub; 
to  the  power  in  trust  to  sell  and  convey  given  to  my  execute 
may  qualify,  and  the  survivors  or  survivor  of  them.  *  *  * 
o.f  my  said  daughters  die  without  leaving  issue,  then  such  ] 
share  as  she  shall  not  have  devised  or  bequeathed,  as  herein  c 
Tided,  shall  pass  to  her  or  their  brothers  and  sisters,  or  to  1 1 
case  of  their  death,  as  in  said  will  provided." 

Hdd  (1),  that  each  daughter  took  an  estate  for  life  in  her  shar 
right  to  control  or  reduce  the  capital  except  by  her  will;  (2),  thai 
power  to  appoint  a  trustee  for  the  protection  of  the  daughten 
remainder.     Livingston  «.  Mukray , 

11.  AUionforearuitructionof — who  cannot  maintain.^    j, 

iaiT  legatee  cannot  maintain  an  action  to  obtain  a  judicial  coi ! 
will.    He  should  sue  for  his  legacy,  or  take  proceedings  before 
to  compel  the  payment  of  it. 

An  heir  at  law  or  devisee,  claiming  a  mere  legal  estate,  cannc  I 
court  of  equity  to  ask  a  construction  of  a  will.    He  should  brin  ; 
Chipman  tj.  Montgomery 

12.    Action  far  (miHructum  of — what  must  he  shown^  to  <  i 

as  trustee  of  permvM  estate.]    If,  in  any  case,  an  action  to  obi 
construction  of  a  will  can  be  maintained  by  one  entitled  as  distr  I 
an  executor  holding  personal  property,  on  the  ground  that  the 
by  him  in  trust  for  the  persons  to  whom  it  is  bequeathed  by  tl  i 
far  as  these  bequests  are  invalid,  for  the  distributees,  under 
must  be  alleged  in  the  complaint  and  proved  upon  the  trial  thf 
has  in  his  possession,  when  the  action  is  brought,  personal  prop( 
such  trusts.    Id. 

Legacies  —  when  do  not  lapse  hy  deaih  of  legatee  — -  disUn4Sti  i 

ponement  of  payment  for  benefit  of  estate,  and  sucfi  postponemen 
to  situation  of  legatee —  Statute  of  Imitations. 

Hee  LoDER  «.  Hatfiqi^d 

2  R.  8.y  66,  §  44;  456,  §§  64,  ^  —  Post-testamentary  ehOi 

nde  for  determining — assessment  of  among  heirs  and  devisees- 
(f  dower. 

See  &A.in?OKD  9.  Sanford 

Note  of  married  woman  —  w?ien  properly  charged  again 

legatee  of  payee's  estate. 

See  Wallace  v.  Storbt 

WITNESS  —  How  may  be  impeached. 

See  Shxjfflin  v.  People 

WBIT  OF  POSSESSION  —  When  judgment  not  invaUdate 
ertforec  right  by  writ  of  possession. 

See  Caoger  v.  Lansiho .* 
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In  the  case  of  Schenck  v.  Ingraham,  page  68,  at  the  end  of  third  line  from  top 
of  page,  add,  and  from  a  judgment  dismis9ing  plaiTiUff^s  complaint^  in  an  action 
hroughi  to  set  amde  an  alleged  fraudulent  settlement  of  a  receiver's  accounts^  and' for 
the  satisfaction  of  plainiiff^s  judgment  by  such  receiver. 

In  same  case,  for  "Judgment  affirmed  with  costs,"  read,  Judgment  affl/rmed 
vMotU  oosts^  and  order  reversed  with  ten  dollars  costs  and  disbursements. 

0 

On  page  421,  for  eontraeti  read  eantraetus. 
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